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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

TERRIE CRAIG, Case No. 1:14v-966
Plaintiff, Beckwith, J.
Litkovitz, M.J.
VS.
COMMISSIONER OF REPORT AND
SOCIAL SECURITY, RECOMMENDATION
Defendant.

Plaintiff Terrie Craig, brings this action pursuant to 42 U.S.C. 88 405(g) and 1383(c)(3
for judicial review of the final decision of the Commissioner of Social Segcurit
(“Commissioné) denying plaintiff’'s appication for Supplemental Security Inconmi&gEr’)
disability benefits. This matter is before the Court on plaintstBsement ofrrors (Doc. 10),
the Commissioner’s response in opposition (Doc. 15), and plaingffly memorandum (Doc.

16).
I. Procedural Background

Plaintiff was born in 1993 and was “a child under the age of 18” on January 27, 2011, the
date she applied for SSI. Plaintiff turned 18ume2011 and was an adult at the time of the
administrative law judge’s ALJ”) decison. Plaintiff allegesdisability due to attention deficit
hyperactivity disorder ADHD”) and depression. (Tr. 176-82, 204). Plaintiff's application was
denied initially and upon reconsideration. Plaintiff, through counsel, requested aghniasl
ade novohearing before ALJ Deborah Smith. Plaintiff appeared and testified at the AL
hearing. On July 25, 2013, the ALJ issued a decision denying plaintiff's SSI applicat
Plaintiff's request for review by the Appeals Council was denied, makingdeitision of the ALJ

the final administrative decision of the Commissioner.
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Il. Analysis

A. Legal Framework for Disability Determinations

To qualify for SSI as a child under the age of 18, plaintiff must file an apphcand be
an “eligible individual” asdefined in the Act. 42 U.S.C. § 1382(a); 20 C.F.R. § 416.202.
Eligibility is dependent upon disability, income, and other financial resourdesAn individual
under the age of 18 is considered disabled for purposes of SSI “if that individual has dynedica
determinable physical or mental impairment, which results in marked and &awerenal
limitations, and which can be expected to resuttaath or which has lasted or can be expected
to last for a continuous period of not less than 12 months.” 42 U.S.C. § 1382c(a)(3)(C)(i).

The Social Security regulations set forth a thstsg sequential analysis for determining
whether a child is disabled for purposes of children’s SSI benefits:

1. Is the child is engaged in any substantial gainful activify8o, benefits are
denied.

2. Does the child have a medically severe impairment or combination of
impairments?If not, benefits are denied.

3. Does the child’s impairment meet, medically equal, or functionally equahany

the Listing of Impairments, Appendix | of 20 C.F.R. pt. 404, subpt. P. 20 C.F.R. §

416.924(a)?If so, benefits are granted.
20 C.F.R. § 416.924(4y). An impairment which meets or medically equals the severity of a
set of criteria for an impairment in thistings, or which functionidy equals a listed impairment,
causes marked and severe functional limitations. 20 C.F.R. § 416.924(d).

In determining whether a child’s impairment(s) functionally equaligtiegs, the
adjudicator must assess the child’s functioning in six domains:

1. Acquiring and using information;

2. Attending and completing tasks;



3. Interacting and relating with others;

4. Moving about and manipulating objects;

5. Caring for yourself; and

6. Heath and physicdleing.
20 C.F.R. 8 416.926a(b)(1)(i)-(vi). To functionally equal an impairment iridtieds, an
impairment must result in “marked” limitations in two domains of functioning or anéedi
limitation in one domain. 20 C.F.R. 8§ 416.926a(d). The relevant factors that will be considered
in making this evaluation are (1) how well the child initiates and sustains activitresniach
extra helpshe needs, and the effects of structured or supportive settings; (2) how the child
functions in school; and (3) how the child is affected éyrhedications or other treatment. 20
C.F.R. § 416.926a(a)((B).

An individual has a “marked” limitation when the impairment “interferes seriouisty w
[the] ability to independently initiate, sustaor,complete activities.” 20 C.F.R. 8
416.926a(e)(2)(i). A “marked” limitation is one that is “more than moderate” b thes
extreme.” Id. An “extreme” limitation exists when the impairment “interferes very seriously
with [the] ability to indepeneintly initiate, sustain, or complete activities.” 20 C.F.R. 8
416.926a(e)(3)(i).Day-to-day functioning may be “very seriously limited” when only one
activity is limited by the impairment or when several activities are limited by the impaisment
cumulative effectsld.

If the child’s impairment meets, medically equals, or functignadjualsan impairment
in thelistings, andf the impairment satisfies the Act’s duration requirement, then the child is
considered disabled. 20 C.F.R. § 416.924(d)(1). If both of these requirements are not satisfied,

then the child is not considered disabled. 20 C.F.R. § 416.924(d)(2).
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After attaining the age of 18, to qualify for SSI, a claimant must suffer &eonedically
determinable physical or mental impairment that can be expected to result in deatrhas
lasted or can be expected to lmsta continuous period of not less than 12 months. 42 U.S.C. §
1382c(a)(3)(A). The impairment must render the claimant unable to engage iorkhe w
previously performed or in any other substantial gainful employment thaé¢ axibe national
economy. 42 U.S.C. § 1382c(a)(3)(B).

Regulations promulgated by the Commissioner establish atiyesequential evaluation
process for disability determinations:

1) If the claimant is doing substantial gainful activity, the claimant is not disabled

2) If the claimant does not have a severe medically determinable physical or

mental impairment- i.e, an impairment that significantly limits his or her

physical or mental ability to do basic work activitiesthe claimant is not
disabled.

3) If the claimant has severe impairment(s) that meets or equals one of the

listings in Appendix 1 to Subpart P of the regulations and meets the duration

requirement, the claimant is disabled.

4) If the claimant’s impairment does not prevent him or her from doing his or her
past relevant work, the claimant is not disabled.

5) If the claimant can make an adjustment to other work, the claimant is not
disabled. If the claimant cannot make an adjustment to other work, the claimant
is disabled.
Rabbers v. Comm’r of Soc. Sé&82 F.3d 647, 652 (6th Cir. 2009) (citing 20 C.F.R. 88
416.920(a)(4)(i)-(v), 416.920(b)-(g)). The claimant has the burden of proof at thedirstéps
of the sequential evaluation procesd.; Wilson v. Comm’r of Soc. Se878 F.3d 541, 548 (6th

Cir. 2004). Once the claimant establishes a prima facie case by showing aty ittapérform

the relevant previous employment, the burden shifts to the Commissioner to show that the



claimant can perform other substantial gainful employment and thaesygbyment exists in
the national economyRabbers582 F.3d at 65Z1armon v. Apfel168 F.3d 289, 291 (6th Cir.
1999).

B. The Administrative Law Judge’s Findings

The ALJ applied the sequential evaluation process and made the following findings of
fact and conclusions of law:

1. The [plaintiff] was born [in] . . 1993 and was therefore in the “Adolescents
(age 12 to attainment of age 18)” age group on January 27, 2011, the date the
application was filed (e.g., 20 CFR 416.926a(g)(2)(v)). Thaipgff] attained

age 18 [in] ... 2011 (20 CFR 416.120(c)(4)).

2. The [plaintiff] has not engaged in substantial gainful activity since the date the
application was filed (20 CFR 416.924(b) and 416.972).

3. Before attaining age 18, the [plaintiff] had the following severe impsits:
attention deficit and hyperactivityisbrder (ADHD); an anxiety disorder; a
personality disorder; an affective disorder; and borderline intellefttnationing
(20 CFR 416.924(c)).

4. Before attaining age 18, the [plaintiff] did not have an impairment or
combination of impairments that met medically equaled one of the listed
impairments in 20 CFR 404, Subpart P, Appendix 1, Part A or B (20 CFR
416.920(d), 416.924, 416.925 and 416.926).

5. Before attaining age 18, the [plaintiff] did not have an impairment or
combination of impairments &h functionally equaled the listings (20 CFR
416.924(d) and 416.926a).

6. Because the [plaintifff did not have an impairment or combination of
impairments that met, medically equaled any listing or functionally equaled the
listings, the [plaintiff] was nb disabled prior to attaining age 18 (20 CFR
416.924(a)).

7. The [plaintiff] has not developed any new impairment or impairments since
attaining age 18.

8. Since attaining age 18, the [plaintiff] has continued to have the same severe
impairment or combiation of impairments (20 CFR 416.920(c)).



9. Since attaining age 18, the [plaintiff] has not had an impairment or combination
of impairments that meets or medically equals a listed impairment (20 CFR
416.920(d)).

10. After careful consideration of the entire record, the undersigned finds that,
since attaining age 18, the [plaintiff] has the residual functional capacity to
perform a full range of work at all exertional levels subject to the followonmg
exertional limitations. The [plaintiff] should not do a job that requires reading,
writing, or doing math.The [plaintiff] is limited to simple, routine, and repetitive
tasks without strict production quota3.he [plaintiff] similarly cannot perform
piecework, cannot work on a team, and cannot do fast paced Woekjplaintiff]

is limited to simple decisiemaking and use of judgmenthe [plaintiff] requires

a work environment with no more than occasional changes and she should work
in only one job location.The [plaintiff] cannot have any contact with the general
public, while her contact with coworkers and supervisors must be infrequent and
minimal (no more than occasional).

11. The [plaintiff] has no past relevant work (20 CFR 416.965).

12. The [plaintiff] is currently a “younger individual age3-44” (20 CFR
416.963).

13. The [plaintiff] has a limited education and is able to communicate in English
(20 CFR 416.964).

14. Transferability of job skills is not an issue because the [plaintiff] does
have past relevant work (20 CFR 416.968).

15. Since attaining age 18, considering the [plaintiff]'s age, education, work
experience, and residual functional capacity, jobs have existed in significant
numbers in the national economy that the [plaintiff] has been ablerform (20
CFR 416.960(c) and 416.965).
16. The [plaintifff has not been under a disability, as defined in the Social
Security Act, sincelune 7, 2011, the day the [plaintiff] attained age 18, through
the date of this decision (20 CFR 416.924(a) and 416.920(Q)).

(Tr. 1837).
In determining that Plaintiff's impairments were not functionally equivalent to a listed

impairment, the ALJ found:

The ALJ relied on the VE’s testimony to find that plaintiff would béeao perform 4,600 medium, unskilled, jobs
in the regional economy, such as an industrial cleaner or a floor waxeB7(H7).
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1. Before attaining age 18, [plaintiff] had less than marked limitation in acquiring
and using information. (Tr. 22-23).

2. Before attaining age 18, [plaintiff] had less than marked limitation in atigndi
and completing tasks. (Tr. 24-25).

3. Before attaining age 18, [plaintiffl had no more than a marked limitation in
interacting and relating to others. (Tr. 2B).

4. Before attaining age 18, [plaintiff] had no limitation in moving about and
manipulating objects. (Tr. 27-28).

5. Before attaining age 18, [plaintiff] had no limitation in the ability to care fo
herself. (Tr. 289).

6. Before attaining agé8, [plaintiffl had no limitation in health and physical
well-being. (Tr. 29-30).

C. Judicial Standard of Review

Judicial review of the Commissioner’s determination is limited in scope bySZUS
405(g) and involves a twofold inquiry: (1) whether the findings of the ALJ are supported by
substantial evidence, and (2) whether the ALJ applied the correct legidrsisuSee Blakley v.
Comm’r of Soc. Sec581 F.3d 399, 406 (6th Cir. 2009ge also Bowen v. Comm’r of Soc. Sec.
478 F.3d 742, 745-46 (6th Cir. 2007).

The Commissioner’s findings must stand if they are supported by “such reledericeyi
as a reasonable mind might accept as adequate to support a conclRsibiardson v. Perales
402 U.S. 389, 401 (1971) (citirigonsolidated Edison Co. v. N.L.R.B05 U.S. 197, 229
(1938)). Substantial evidence consists of “more than a scintilla of evidenesbgthan a
preponderance. . . .Rogers v. Comm’r of Soc. Set86 F.3d 234, 241 (6th Cir. 2007). In
deciding whether the Commissioner’s findings are supported by substantial eyithenCourt

considers the record as a wholgephner v. Mathew$74 F.2d 359 (6th Cir. 1978).



The Court must also determine whether the ALJ applied the correct legardsainde
disability determinatin. Even if substantial evidence supports the ALJ’s conclusion that the
plaintiff is not disabled, “a decision of the Commissioner will not be upheld where théa#SA
to follow its own regulations and where that error prejudices a claimant on tiie oneleprives
the claimant of a substantial rightRabbers582 F.3d at 651 (quotirBowen 478 F.3d at 746).
See also Wilsqr878 F.3d at 545-46 (reversal required even though ALJ’s decision was
otherwise supported by substantial evidence where ALJ failed to give goodséasnot
giving weight to treating physician’s opinion, thereby violating thenege own regulations).

D. Educational Records and Medical Evidence

1. Educational records

In 2000 at the age of 7, plaintiff's IQ was tested. She obtained a verbaad1, a
performance IQ score of 91, and a fstlale 1Q score of 78 on the Wechsler Intelligence Scale
for Children—Third Edition (*"WISCAIl"). (SeeTr. 282).

In October 2003 when plaintiff was 10, IQ testing yielded a verbal score of 59, a
performance score of 79, and a fstlale score of 67 on the WISIT: (Tr. 368). School
psychologist Kelly Pennington indicated that plaintiff’'s verbal and fullesseores fell within
the intellectually deficient range of ability. (136869). Plaintiff's full scale score indicated
that she was functioning at the first percentile compared to her same agapedrsr verbal
score indicated that she was functioning at the 0.3 perceritllg¢. Wechsleindividual
Achievement Tdsll scores yielded “Extremely Lowscoreswhich placed plaintiff in the first
and less than.@ percentilesn relationto her peers. (Tr. 370Rlaintiff’'s speech and language
skills were also assessedpe®ch pathologist Michelleaw concluded thaplaintiff's social

skills were “not age appropriate,” noting that she had “difficulty with init,atammunication
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appropriately including greetings and closings, turn taking, remaining on topicskingd/a
answering questions appropriately.” (Tr. 371). Specifically, Ms. Law ireticiiat when asked
a question, plaintiff “responds by saying ‘I don’t know.Td.j.

In August 2006, school psychologist Matt Williams reviewed plaintiff's ¢Qres from
2000 and 2003 and concluded that plaintiff “wilHoem academically at a level significantly
below that of same-aged peers.” (Tr. 502). He opined that the IQ resultslf‘amnsidered to
be an accurate measure of [plaintiff's] intellectual functioning and perfarenia the
classroom” and plaintit “cognitive ability will likely have an adverse effect on her academic
performance.” I¢l.).

In March2007, when plaintiff was 13 years and 8 monthsanidin the eighth gradeshe
was administered the Woodced&hnson Test of Achievement (“WJTA”) and scored in the
“Very Low” range in all subject areasS€eTr. 373-74). Specifically, she received a basic
reading score of 37, a reading comprehension score of 44, a math calculation score @itb8, a m
reasoning score of 66, and a written expression score of(#0.374). These scores indicated
that she was performing at a first grade level in reading and writchg &ourth grade level in
mathematics. Seelr. 377). Educational diagnostician Cathy Lentes administered the test and
indicated inher report that she believed the test results were “valid and reliable, asffpfaunt
forth sufficient effort under adequate testing conditions to assure the s#altsed are an
accurate representation of her academic skill.” (Tr. 373). Msekauncluded that plaintiff's
“academic skills, and her fluency with those skills, are negligible.” (Tr. 3?[Aintiff's

composite scores on the VinelaAddaptive BehaviorScales(VABS”) was in the “Moderately

! This test has a mean score of 100 and a stanéaidtidn of 15. $e€Tr. at 373).
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Low” range of functioning at the seventh percentile. (Tr. 3&1ntiff received alher
academic instruction iaself-contained special education classroom setting. (Tr. 378-79).
In December 2008 when plaintiff was 15, plaintiff's special education teacven Bick
indicated that plaintiff could not independently perform the following adaptiveviwha
activities in the area of communication: (1) understand what is spoken to her;\(2) deli
messages; (3) state date of birth; (4) use irregular plurals or verbsa@hewspapers and
magazines; (6) write inursive; (7) follow oral instructions; (8) relate experiences; (9) give
complex directions; (10) follow written directions; (11) write address; (t2)ess thoughts
orally; (13) ask for needed clarification; (14) state address or phone nudieaeddor fun;
(16) use dictionary or index or table of contents; and (17) write reports or composifions. (
508). In the area of independent functioning, Ms. Eick indicated that plaintiff could not
independently perform the following activities: (1) cover mouth and nose when sng2xing
understand dangerous situations; (3) practice personal hygiene; (4) weighngel ssale; (5)
care for hair and fingernails; (6) use cleaning supplies; (7) tell time; asth(8 current date. In
the area of sociaation, Ms. Eick indicated that plaintiff could not independently perform the
following activities: (1) show interest in others’ activities; (2) apologize for nmesta8) use
conversational skills; (4) follow rules in games; (5) have a hobby; (6) coopethtethers she
does not like; (7) share; and (8) introduce herself to strangers. In the ariéaloésgon, Ms.
Eick indicated that plaintiff could not independently perform any of the listed teegivivhich
include the following: (1) work hard on tasks not liked; (2) complete homework; (3) keep
money in a safe place; (4) organize tasks; (5) control anger when another perksmnubesa(6)
stop fun activity cooperatively when told time is up; (7) complete tasks withoutngesahstant

monitoring; and (8) initiate activities. Ms. Eick noted that as to many of the tasks in the
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seltdirection area, plaintiff copied the work of others. In the area of money handling and
functional math, Ms. Eick indicated that plaintiff could not independently perfornoliogving
activities: (1) write checks; (2) count change; (3) perform basic mathlatbn; (4) set budget
for one week; (5) make purchases; (6) use banking facility; (7) use ruleriegsaire; (8) shop
for others; (9) balance accounts; and (10) use measuring cup. Finally, in the occlipationa
employability area, Ms. Eick indicated that plaintiff could not independently e tfo

following activities: (1) work cooperatively with others; (2) ask for help ddweal; (3) accept
suggestions; (4) set reasonable goals; (5) be productive; (6) follow ir@eig)¢7) be
dependable; and (8ke care of materials. Ms. Eick concluded that plaintiff had deficits in all
adaptive behavior areas assessédl). (

In a March 2009 assessment, Ms. Eick indicated that plaintiff did not display the
following skills: (1) stay on task; (2) return to work if distracted; (3) locate m&e(4) begin
work promptly; (5) care for supplies; (6) ask before using another’s propertygriplete work
on time; (§ work at a reasonable speed; (9) finish tasks without breaks; (10) not be fdustrate
with new tasks; (11) solve problems; (12) check work for errors; (13) accept awd foll
suggestions; (14) follow written directions; (15) ask for help; (16) work well witérst (17)
take turns; (18) use everyday manners and appropriate language; (19) getishgoals; (20)
plan activities; (21) work without having to be prompted; (22) ask for additional work; (23)
know when work is well done; (24) work to improve skills; and (25) accept praise. (Tr. 511).
Ms. Eick opined that plaintiff “will need a lot of help” to live independently as an.adist
Eick also indicated that plaintiff “needs to understand what a goal is, how toigtéaid to ask
for help,” and that “she will need help in understanding the difference betweey aedlihow

she perceives daily situations.IdJ).
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Plaintiff continued to receive services and academic instruction in the spewacation
category of Cognitive Disability in the nmgrade. (Tr. 500). Plaintiff, who was 15 years old,
demonstrated significantly delayed cognitive and academic achievementwhmiesell at a
percentile rank ranging from 10 to 0.1, indicating “severe delays.” (Tr. 501intifPla
demonstrated “se&re and significant deficits in adaptive behavior and communication for a
student of her age.”ld.). Because she was struggling academically and socially in her current
classroom placement, placement in another academic environment was consldgred. (
Following a re-evaluation for her IEP in April 2009, plaintiff was determined &t the
definition of a student with a disability under the category of Multiple Disabifiti€Er. 514).

In June 2010Intervention Specialist Joyce Ritchie, plaifisitenth grade teacher,
assessethat plaintiff's skills were satisfactory in the following areas: (1) persgroaming;

(2) food preparation; (3) school related leisure; (4) crafts/hobbies/gamhegefFation with
typical peers; (6) conversation;da(iv) asking for assistance and expressing needs. (Tr. 287).
However, Ms. Ritchie indicated that plaintiff needed improvement in the followiag:arg)
family life and health; (2) sight word recognition; and (3) home relatedriei Further, Ms.
Ritchie indicated that plaintiff was still learning skills in the following areas: (1) fyuemtd
clothing care; (2) cleaning; (3) neighborhood and community leisure; (4) shoppibgn{éing;
(6) community mobility; and (7) individual job placemenid.. Ms. Ritchie noted that plaintiff
was working at Good Laundrwhere she was placed fmne hour each school day during her

tenth grade year.SeeTr. 287, 302).Ms. Ritchie indicated that plaintiff's

2“Multiple Disabilities means concomitant impairments, the combinatiavhich causes such severe educational
needs that they cannot be accommodated in special education program®soledyof the impairments.” (Tr
257).
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adaptive/employability/social skills were satidfary and opined: “[Plaintiff] has very good job
skills. She is a very good organizer and carries a task to completion.” (Tr. 288).

In the eleventh grade, as part of her IEP, plaintiff was placed in a Mulipddbilities
(MD) classroom in another school district where she received accommodatiortsuations in
a small grougsetting individual one-on-onenstruction, extended timen all academic
activities, and the services of a scril§&r. 274-76, 294, 303, 304 Plaintiff's Multiple
Disabilities classroom had 8 students and 2 teachers. (Tr. 3h8)received specialized
instruction with an adaptive curriculum, including instruction in daily living skills amdtfonal
academics. (Tr. 299).

The March 2011 questionnaire completedibiervention Specialist CarolyKitts,
plaintiff's eleventh grade teachegnked problems in functioning on a scale of one to five, with
a ranking of one representing “no problem,” and a ranking of five representvegy‘aerious
problem.” Seelr. 219). In the area of acquiring and using information, Ms. Kitts indicated that
plaintiff has a very serious problem with (1) reading and comprehending writtteniahand (2)
expressing ideas in written form. Ms. Kitts indicated that plaintiff has “atgigiblem,” or a
ranking of two, with (1) understanding school and content vocabulary; (2) comprehemdling a
doing math problems; (3) learning new material; (4) recalling and applyingppsiyiearned
material; and (5) applying probleswolving skills in class discussions. Ms. Kitts indicated that
plaintiff has no problem with (1) comprehending oral instructions; (2) understasuaihg
participating in class discussions; and (3) providing organized oral explanations qudtade
descriptions. Ifl.). Shealso reported that plaintiff was “in a selbntained classroom with 7
other students.”1d.). She stated that plaiffitwas only able to read 100 of the 230 basic sight

words and due to her inability to read, plaintiff was unable to write legible sestefd.). In
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the area of attending and completing tasks, Ms. Kitts indicated that plaiwtiffchproblem with
any of the listed activities except that plaintiff had a serious problem on ax basi$ (the
highest frequency an assessor could choose) with completing class/homevgmmasss. (Tr.
220). Ms. Kitts indicated that due to plaintiff's inability to read, assignmentsheusiad to her
or modified for her to understand. (Id.).

In the twelfth grade when plaintiff was 18, she contineagiving special education
instruction in the Multiple Disabilities classroom. (Tr. 351). She received the sa
accommodations as in the eleventh gradi.). (Plaintiff's oral reading and comprehension
were at a lower second grade level and her matlpotation and comprehension were at an
eighth grade level. (Tr. 346, 349, 350). She was excused from the consequences of not passing
the Ohio Graduation Test and participated by taking the “Alternate Assessiment) the
school year. (Tr. 354). Scha@cords note that plaintiff's “curriculum is significantly altered
from her peers.” I¢.).

2. Medical evidence

In November 2006, when plaintiff was 12 years old,\shs evaluated by Earl Stump,
Ph.D. (Tr. 408-11). Plaintiff reported that she had been suffering symptoms of depnedsion a
anxiety, with auditory and visual hallucinations and panic symptoms. She had neghtthat
won’'t go away.” (Tr. 408). Plaintiff struggled with some social skills. Dr. ptdragnosed
Depressive Disorder, NOS and rule out a Post-Traumatic Stress Disor&&)(PDr. Stump

assigned a GAF score of 80.

3 A GAF score represents “the clinician’s judgment of the individuaVerall level of functioning.”American
Psychiatric Association, Diagnostic and Statistical Manual of Mental @gsei(“DSMIV") (4th ed., text rev. 2000)
at 32 The GAF score is taken from the GAF scale, which “is to be rated with resggdb psychological, social,
and occupational functioning.ld. The GAF scale ranges from 100 (superior functioning) to 1 (persistent danger of
severely hurting self or othgrpersistent inability to maintain minimal personal hygiene, assesuicidal act with
clear expectation of death)d. at 34. Individuals with GAF scores of 41 to 50 have “[s]erious symptoms, (e.g
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In November 2007, plaintiff was evaluated by Chantel Dearth, Ph.D., for
psychoeducational testing to assist with education planning. (Tr. 383). Plaiptiffed
ongoing difficulties with depressed affect, irritability, difficulty cemtrating, difficulty learning
and understanding academic material, hearing voices, and temper outbursts. Shd fawdorse
friends and preferred to spend time alone, outside, or engaged with animals. (Tr. 384).
Plaintiff's mother reported that plaintiff struggled with a learning disabilitgeskindergarten.
Id. Plaintiff endorsed being unable to read and often feeling frustrated to the poinhgfup
in the classroomld. Dr. Dearth administered the Stanford Binet Intelligence Sedtdth
Edition (“SBIS”)* which resulted in a full scale I§core of 79. (Tr. 384-85). Dr. Dearth found
that the results of the current evaluation suggest plaintiff functions in the leederlow
average range intellectually, relative to other teenagers her age. Her acpeéarmances
were significantly below average for her age and educational level. Sloastested particular
deficits in the areas of reading and writtepression.Dr. Dearthfound that plaintiff's
endorsement of “significantly greater than average difficulties in Gogriunction, academic
performance, oppositional attitudes and limit testing, family discord, psyadbalastress,
social withdrawal, social skills, and social awareness” was consistentlamhffis prior
clinical presentation. (Tr. 386). Dr. Dearth found that plaintiff's “affective laehavioral
symptoms [are] likely to impact her functioning in the home and school environméhj.” r.
Dearth diagnosed plaintiff with major depressive disorder, recurrent and oppadsigbaat

disorder. Dr. Dearth also indicated that plaintiff's experience of heariegs/obuld suggest

suicidal ideation, severe obsessional rituals, frequent shoplifima)y senus impairment in social, occupational,
or school functioning (e.g., no friends, unable to keep a job). D&t 34.
Id.

* Scores on the SBIS have a mean of 100 and a standard deviation 8&&5r. at 384).
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either “intrusive thoughts or early psychotic symptomsd’)( Dr. Dearth noted that plaintiff
demonstrated clinical deficits in attention that are likely to further undermineheemaic
performance.Dr. Dearth concluded that plaintiff “is likely to acquire new skills much more
slowly than her peers and to usg greater repetition of information in order to retain
knowledge.” (Tr. 387).

Consultative examiner, Nicole A. Leisgang, Psydvyaluated plaintiff on July 10, 2008,
for disability purposes. (Tr. 460-65). Dr. Leisgang noted that plaintiff' $etiescademic
abilities range from the extremely low to borderline range.” (Tr. 460). &sghng
administered th&/ISC-1V which resulted in a full scale 1Qf 44, falling in the extremely low
range of intelligence or at about the secpattentile for br age group. (Tr. 463). Dr. Leisgang
stated that “[tjest data suggests that [plaintiff] is moderately mentally eetéid emotional and
very likely motivational factors may have interfered with her performansbeaappeared to be
of low to average intelligence.” (Tr. 464). Dr. Leisgang diagnosed plaintif AbDHD and a
mood disorder and assigned a GAF score of Ir. 464-65).Dr. Leisgang concluded that
plaintiff's cognitive abilities and social/emotional patterns fall at a level that waitd/othirds
or less of what would be considered age appropriate. Her attention, concentrasistene,
and pace in task completion fall at a level that would be one-half or less of what would be
considered age appropriate. (Tr. 465).

Plaintiff was evaluated a second time for disability purposes on April 27, 2011, by
Thomas L. Heiskell, Ph.D. (Tr. 467-74). Dr. Heiskell noted that plaintiff's mothectdesd

dissociative features, but did not appear to recognize their importance.” (Tr. 468)eiskell

®Individuals with GAF scores ofl5to 60 hawe “m]oderate symptoms (e.g., flat affect and circumstantial speech,
occasionapanic attacks)or moderate difficultyin social, occupational, or school functioning (efew friends,
conflicts with peers or cavorkerg.” Id.
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indicated that plaintiff “presented as an irritably distant, persistentlyt@giteenage girl who
continually appeared on the edge off] refusing to continue with the interview and,test
tolerating both only with great difficulty.” (Tr. 469). During the examinatioainpiff “was
persistently on the edge of angry eruption, when not appearing vulnerably distes#d.” 1¢.).

Her eye contact was “both hard and vulnerable, looking sad when she didn’'t adopt a protectively
hard expression.”lq.). Plaintiff reported obsessive and compulsive symptomsenarent
intrusive traumatic memories or experienc€l.. 470). Plaintiff's shortterm memory was

poor, as she recalled only one of three words after a five minute delay and trecdji@ digits
forward and 2 digits in reverse, appearing to have a great deal of difficaltging.” GeeTr.
471-72). She “had difficulty focusing on the meaning of questions and was progressively
concrete, having difficulty giving vocabulary definitions if the word did not spedifyi@pply to

her and she understood it.” (Tr. 472 testing yielded &erbal score of 68, a perceptual
reasoning score of 65, a working memory score of 58, a processing speed score of 50, and a
full-scale score of 55 on the Wechsler Adult Intelligence Scale (“WAISY). 4@7, 471). Dr.
Heiskell opined that plaintiff's 1Q scoreare considered to be valid insofar as they represent her
current status. However her level of emotional distress was so extreatsliteto perform
cognitively was impaired. Underlying gltectual functioning likely optimally falls in the
borderline range.. .” (Tr. 472). Dr. Heiskell assigned plaintiff a GAF score3ff and

diagnosed her with PTSD, dissociative identity disorder, obsessive-compulsirgedis

(“OCD”), ADHD NOS, and personality disorder N©Svith very prominent borderline

personality disorder featuredd.. Dr. Heiskell opined that because of her emotional distress,

® A GAF score of 21 to 30 is indicative of behavior “considerably influenced ugidels or hallucinations OR
serious impairment in communication or judgment (e.g., sometimesdrentt, acts grossly inappropriately, suicidal
preoccupation) OR inability thunction in almost all areas (e.qg., stays in bed all day; no job, homérmidy.”
DSM-IV at 34.
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plaintiff has difficulty with carrying out basic instructions and “shows no dependabity to
carry out multiple instructions.” (Tr. 473). Based on his examination, Dr. Heiske#afhat
plaintiff would have difficulty in maintaining attention and concentration, maimtgini
persistence and pace, and performing tasks. He indicated that plaintiff fé@ampasks with
which she is familiar, such as those involved in saddling and riding a horse and @aheg f
dogs,” but notedhat plaintiff “had extreme difficulty completing both testing and today’s
interview, appearing consistently on the edge of losing her temper and |leavaongg herself to
continue and being able to do so only with careful pacinigl). (Dr. Heiskellnoted that
plaintiff did not routinely perform significant parts of caring for her hanse that she “shows
interference from her OCD behaviors.Id.j. Dr. Heiskell concluded that plaintiff would not be
able to respond appropriately to supervisorsa@wdorkers because she “shows extreme hostility
and vulnerability towards others” and she “trusts almost no one and related hezgrigsaively
vulnerable fashion.” 1¢.). Further, Dr. Heiskell opined that plaintiff “clearly would respond
very oppositionally and potentially, and likely, very aggressively to authorityety” (d.). Dr.
Heiskell concluded that all of plaintiff's “symptoms and deficits lead to h@ngano
dependable ability to cope with normal work pressures without becoming aggregkive.”
Plaintiff received treatment from Shawnee Mental Health Center fronh 2q&P to
February 2013. SeeTlr. 52036). Therapist Jan Oliver reportttht plaintiff's affect was flat,
her insight and judgment were fair to poor, her behavior was restless andiepa¢nenood
was depressed and irritable, and her attention and concentration were impairé83)TMs.
Oliver further indicated that plaintiff's thoughtocesses were somewhat slowed and
“[cloncentration appeared decreased and questions were repeated or her motthed phevi

answers.” Id.). Ms. Oliver assigned plaintiff a GAF score of 45 and diagnosed a mood disorder
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NOS, a sibling relational problem, and a phase of life/religious/spiritual profem536). On
psychiatric examnmation by David Helm, M.D., plaintiff's mood was agitated, angry, dysphoric,
and hypomanic; her affect was appropriate, exaggerated, reactive, and latisighe and
judgment were poor; her thought content was paranoid; and her thought processes were
appropriate, goal oriented, and sequential. (Tr. 525). Dr. Helm prescribed Depako®26)T
At a follow-up appointment Dr. Helm noted that plaintiff had not felt any mood quieting effects
from Depakote. (Tr. 524). Depakote was then discontinfied@aintiff became pregnant.
(SeeTr. 523). Ms. Oliver reported no change in plaintiff's mental status at follow-ugper
sessions in January and February 2013. (Tr.A30-

Ms. Oliver completed a questionnaire concerning plaintiff's mental impairmeAjsin
2013. (Tr. 537-42)Ms. Oliver concluded that plaintiff was “unable to meet competitive
standards” in dealing with the stress of semiskilled and skilled work. (Tr. 539). Met Ol
opined that plaintiff had none to mild restriction of activities of daily living, mddetdficulties
in maintaining social functioning, moderate difficulties in maintaining concentrggéesistence,
or pace, and four or more episodes of decompensation within a 12-month period, each of at least
two weeks’ duration. (Tr. 540).

E. Specific Errors

On gpeal,plaintiff contends the ALJ erred by failing to find that her intellectual
impairment meets or equals the requirements for an intellectual disability ustileg [112.05
for children and Isting 12.05 for adults. |&ntiff also argues that the ALJ was biased against
her application and failed tfolly and fairly deelop and consider the evidené&ajed to properly

evaluate her credibilitagnd symptoms; and erred at Step 5 of the sequential evalpstimss
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by finding that she could perform unskilled work in a position that requires occasiomatic

with coworkers and supervisors. (Doc. 10).
The ALJ’s finding that plaintiff's intellectual impairment does notmeetor
equalthe requirements for an intellectual disability underchild Listing
112.05 and dult Listing 12.05 is not supported by substantial evidence.

“Intellectual disability refers to significantly subaverage generall@ateial functioning
with deficits in adaptive functioning initially manifested during the developmentade.e.,
the evidence demonstrates or supports onset of the impairment before age 22.” 20 G.F.R. Par

404, Subpart P, Appendix 1, § 12.05ee also id§ 112.05.

The required level of severity for this disorder is met when the
requirements in A, B, C,rd are satisfied.

A. Mental incapacity evidenced by dependence upon others for personal
needs (e.g., toileting, eating, dressing, or bathing) and inability to
follow directions, such that the use of standardized measures of
intellectual functioning iprecluded;

B. A valid verbal, performance, or full scale 1Q of 59 or less;

C. A valid verbal, performance, or full scale IQ of 60 through 70 and a
physical or other mental impairment imposing an additional and
significant workrelated limitation of function;

D. A valid verbal, performance, or full scale 1Q of 60 through 70,
resulting in at least two of the following:

1. Marked restriction of activities of daily living; or
2. Marked difficulties in maintaining social functioning; or

3. Marked difficulties in maintainingconcentration, persistence,
or pace; or

4. Repeated episodes of decompensation, each of extended
duration.
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20 C.F.R. Part 404, Subpart P, Appendix 1, § 12%¢¢ also id§ 112.05’

In finding that plaintiff's impairments did not meet or equating 112.05 or 12.05, the
ALJ concluded there was no valid 1Q score to satisfylifieag requirements because “there is
absolutely no reliability in the claimant’s intelligence testing, which strongligates that
motivational factors greatly determine testcomes for the claimant.” (Tr. 19Noting that
plaintiff obtained a full scale 1Q af9 on theSBISin November 2007 andfall scale 1Q of44
on theWISC-1V in July 2008, the ALJ determined that “[t]here is no medical basis for such a
precipitous drop in test results, especially not in that short peritdl). (nstead, the ALJ
concluded that the lower IQ scores were attributable to “lack of effort atidation.” (See id).
The ALJ also found that “the examiners that documented low 1Q scores refusagrosai the
claimant with mental retardation and instead noted that she functioned within théibetder
average range of intelligence.td(). Further, the ALJ found that under Listing 12.05, “there is
effectively no change in that analysiow that the claimant has reached adulthoo@it” 31).

Plaintiff argues she meets the listing requirements of significanbgverage gerar
intellectual functioning andeficits in adaptive functioning before age 22, which the ALJ did not

dispute. However, plaintiff contends the Aéied by acting as “her own lay medical expert in

! Listing 112.05 the listing for intellectual disability for children under p8ovides in part:

Intellectual disability : Characterizety significantly subaverage general intellectual functioning
with deficits in adaptive functioning.

The required level of severity for this disorder is met wheifftiewing] requirements . . are
satisfied.

C. A valid verbal, performance, &@ull scale IQ of 59 or lessr

D. A valid verbal, performance, or full scale IQ of 60 through 70, and a phgsioéther mental
impairment imposing an additional andrsfgcant limitation of function. . . .

20 C.F.R. Pt. 404, Subpt. P, App. 1, § 112.05C, D
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determining that [plaintiff's] low [IQ] scores are unreliable.” (Doc. 1Q%16). Plaintiff

contends that she consistently received qualifying 1Q scores beloeceédying a full scale

score of 67 in 2003, a full scale score of 44 in 2008, and a full scale score of 55 inld0at. (
16). Plaintiff contends the ALJ’s reliance on an outlier full scale 1Q stw#e not constitute
substantial evidence to reject tisting level 1Q scores consistently found by other mental health
professionals. I¢. at 18). Plaintiff alscontends the ALJ exaggerated plaintiff's alleged “lack of
effort” in testingandthe record indicates a consistent pattern of low intelligecaess on

objective testing accompanied by erratic emotional problems that interferedewftimbtioning.

(Id. at 16).

The Commissioner responds that wide range in plaintiff's 1Q scores, including
“scores of 44 and 79 obtained within a matter of months of each”athan indication thathe
lower test scores are not reliable. (Doc. 15 at3% The Commissioner argues that while Dr.
Heiskell opined that the test he administered in 2011 was valid, he was not aware iffplaint
previous tests in 2007 and 2008, and he declined toakagan intellectual disability. Rather,
Dr. Heiskell opined that plaintiff's “intellectual functioning likely optimally fallsthre
borderline range.” Id. at 17, citing Tr. 472). The Commissioner contends thatALJ was “not
playing doctor by summarizing and noting inconsistencies in the medical recondgd| as
explaining gaps in the evidence.ld(at 18).

The undersigned concludes the ALJ’s determination that plaintiff doesewitor equal
Listings .05 and 112.05 is not supported by substantial evidence. The ALJ relied on three
factors in making this determination: the “unreliability” of the 1Q test results;dheejved lack
of motivation during testing; and recent 1Q scores “near the uppeféhd borderline range.”

(Tr. 19). The ALJ’s reliance on these factors is without substantial support icohe. re
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For purposes of Listings 12.05 and 112.05, the Social Security regulations direct that the
lowest score of an IQ test’s multiple conments be used: “[W]here verbal, performance and
full scale IQs are provided in the Wechsler series, we use the lowess@finhmnjunction with
12.05.” 20 C.F.R. Part 404, Subpart P, Appendix 1, § 12.00(D)(686e9.also id§
112.00(D)(9). A goodQ test should exhibit “reliability, i.e., the consistency of results obtained
over time with the same test and the same individual.” 20 C.F.R. Part 404, Subpart P, Appendix
1, 8 12.00(D)(5)(c).See also id§ 112.00(D)(8). “IQ test results must alsosodficiently
current for accurate assessment.” 20 C.F.R. Part 404, Subpart P, Appendix 1, § 112.00(D)(10).
The regulations explain:

Generally, the results of 1Q tests tend to stabilize by the age of 16. fareel®

test results obtained at age 16 or older should be viewed as a valid indication of

the child’s current status, provided they are compatible with the child’s current

behavior. 1Q test results obtained between ages 7 and 16 should be considered

current for 4 years when the tested IQ is teas 40, and for 2 years when the 1Q

is 40 or above.

Id. “Test results obtained at younger ages are less reliable and valid than tesotgained at
older ages.” POMS 8§ DI 24515.055(A).

Here, the record reveals that plaintiff's IQ was testedwndccasionsFirst, in
SeptembeR000 when plaintiff was Years old she received a verbal score of 71, a performance
score of 91, and a full-scale score of 78 on the WIEC(SeeTr. 282). No contemporaneous
report or discussion of these scores exists in the record.

Second, in October 2003 when plaintiff was 10, she received a verbal score of 59, a
performance score of 79, and a{stlale score of 67 on the WIS{T- (Tr. 368). School

psychologist Kelly Pennington indicated that plaintiff's verbal and fullesseores fell within

the intellectually deficient range of ability. (Tr. 368). Plaintiff's full scale score indicated
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that she was functioning at the first percentompared to her same age peers, and her verbal
score indicated that she was functioning at the 0.3 perceritil¢. (

In 2006, as part of plaintiff's IEP evaluation, school psychologist Matt Widlia
reviewed the 2000 and 2003 IQ tests and opindditeaests “suggest that [plaintiff] will
perform academically at a level significantly below that of saged peers” and “[h]er
cognitive ability will likely have an adverse effect on her academic perfornia(ice.282).

Third, in November 2007 when plaintiff was 14 years and 5 months old, she olatained
verballQ score of 77, a nonverbH) score of 83, and a fufiealelQ score of 79 on the SBIS.

(Tr. 384-85). Dr. Dearthbelieved that given plaintiff's “effort and level of engagement with the
evalwation,” her findings “provide a reliable estimate of [plaintiff's] curramdtioning in the
areas examined.” (Tr. 384).

Fourth, in July 2008 when plaintiff was 15 years and 1 month old, she received a verbal
comprehensioscore of 53, a perceptual reasw score of 57, a working memory score of 50, a
processing speed score of 53, and adadlle score of 44 on the WISE.® (Tr. 460, 463). Dr.
Leisgang reportethat plaintiff's full-scale 1Q score fell in the “extremely low range of
intelligence.” (Tr.463, 465). Dr. Leisgang noted that plaintitested IQ was “significantly
lower” than that found in 2000 and 2003, but that “[tjhe scatter in her subtest scores ffatls wit
acceptable limits® (Tr. 463). Dr. Leisgang opined that plaintiff's “tested 1Q is much lower

than would be expected given her clinical presentation. Emotional and very likelytoatata

8Theverbalcomprehensioscore on the WISQV is the functional equivalent of thverballQ on the WISCIII, and
the perceptuateasoningscore on the WISQV is the functional equivalent of therformancdQ on WISCIIl. See
Fatheree v. Calin, No. 1:13cv-01577 2015 WL1201669, at *10 (E.D. Cal. Mar. 18015) (and cases cited
therein). See alsdRichardson v. ColvinNo. 2:13cv-101, 2014 WL 2507927, at *9 (E.D. Tenn. June2014).

°Dr. Leisgang’s report does not indicate that she was aware of plaiNtiffember 2007 test resullts.
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factors may have interfered with her performance as she appears to be of levageav
intelligence.” (d.).

Fifth, in April 2011 when plaintiff was 17 years and 10 months old, she received a verbal
score of 68, a perceptual reasoning score of 65, a working memory score of 58, angrocess
speed score of 50, and a fattale score of 55 on the Wechsler Adult Intelligence Scale
(“WAIS"). (Tr. 467, 471). Dr. Heiskell opined that plaintiff's IQ scores “are considered to be
valid insofar as they represent her current status. However her level of elndistreas was so
extreme her ability to perform cognitively was impaired. Underlying intel&dunctioning
likely optimally falls in the borderline range. .” (Tr. 472).

In this case, the ALJ focused on plaintiff's test scores from 2007 and 2008 in finding
plaintiff did not meet the listings(Tr. 19, citing Tr. 384-84, 463-64) et, of plaintiff's five 1Q
tests, the only tesonsideredufficiently current under the regulations is that performed by Dr.
Heiskell in April 2011 wheplaintiff was 17 years and 10 months ol&e€Tr. 471);see20
C.F.R. Part 404, Subpart P, Appendix 1, 8 112.00(D)(10) (“IQ test results obtained at age 16 or
older should be viewed as a valid indication of the child’s current status, provided they are
compatible with the child’s current behavior.Rlaintiff's 1Q scoreqverbal of 68 and fulkcale
of 55) meet the threshdllQ requirementgor Listings 12.08 andC and 112.05C and D(Tr.

472). Plaintiff’'s next most recent testing with Dr. Leisgang occurred in July 2008 when fplainti
was 15 years and 1 month old and was only current until July 268&@Tr( 460); 20 C.F.R.

Part 404, Subpart P, Appendix 1, 8 112.00(D)(10). Plaintiff's testing with Dr. Dearth, on which
the ALJ relied in disregarding plaintiff's other test scomesurred in November 2007 when
plaintiff was 14 years and 5 months old and was only current until November Z¥¥TIr.(

383); 20 C.F.R. Part 404, Subpart P, Appendix 1, § 112.00(D)(10). Although Dr. Hsiskell’
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April 2011 1Q test results were the only sufficiently current results uhe@eregulations, the ALJ
relied on the November 2007 test restdtBnd plaintff did not meet Listings 12.05 and 112.05.
The ALJs reliance on the November 2007 1Q scavas improper athose scores weret
sufficiently currentfor purposes of plaintiff’'s January 2011 SSI applicatiSee Rabber$82

F.3d at 651 (holding that “a decision of the Commissioner will not be upheld where the BSA fai
to follow its own regulations andhere that error prejudices a claimant on the merits or deprives
the claimant of a substantial right”).

In addition, the ALJ’s finding thatlaintiff's IQ scores were not reliable due to
motivational, and not medical, factors lacks substantial support in the record. Tin@re is
medical opinion in the record questioning the validity of Dr. Heiskell's 2Qltest results-the
only sufficiently current results under the regulations. The ALJ assumes, without any medical
opinion to support her assumption, ttba. Heiskell’'s2011listing level test scores were the
product of plaintiff's lack of motivation? The only medical source to indicate that motivation
may haveplayed a factor in IQ testingas Dr. Leisgangvho examined plaintiffitree years
earlier. While the ALJ may have been justified in disregarding the full scaled st 44
obtained by Dr. Leisgang in 2008 due to the motivational factors noted by Dr. Lgeisgaer
report, the same cannot be said for the 1Q scores obtained by Dr. Heisked.isTieindication
that plaintiff lacked motivation during testimgth Dr. Heiskell Importantly, the ALJ failed to

heed the regulatory requirement to consider the narrative portion of Dr. Heisgpdtit when

0 The Supreme Court hasplained that there are many reasons for the fluctuation in IQ test:scores

An individual's 1Q test score on any given exam nfiaigtuate for a variety of reasons. These
include the testaker’s health; practice from earlier tests; the environment or locatidre dést,
the examiner’'s demeanor; the subjective judgment involved in scomtajncguestions on the
exam; and simpliucky guessing.

Hall v. Florida, 134 S.Ct. 1986, 1995 (2014).
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assessing the validity of plainti§20111Q test scoresThe regulations provide:
The results of standardized intelligence tests may provide data that hejphverif
presence of intellectual disability . . . as well as the extent of any comprimmise
cognitive functioning. However, since thesuéis of intelligence tests are only
part of the overall assessmetite narrative report that accompanies the test
results should comment on whether the IQ scores are considered valid and
consistent with the developmental history and the degree of fualchimitation.
20 C.F.R. Pt. 404, Subpt. P, App. 1, § 12.00(D)(6)(a) (emphasis ad@ew)iew ofDr.
Heiskell's report establishes tha deemed the test to be valid. Dr. Heiskell explicitly opined
that plaintiff's 2011 1Q scores were “validsofar as they represergrcurrent status.” (Tr.
472). In giving his “reliability estimate,” Dr. Heiskell stated that plaintiff's respesmwere
internally consistent and consistent with her mother’s description of plaiftghaviors. (Tr.
472). Dr. Heiskell also found that plaintiff's “[p]ersistence with mental status tasiss
adequate overall, given her level of obvious irritability.” (Tr. 470). Ratteer motivational
factors accounting for the decline in plaintiff's cognitive functionidg,Heiskellattributedthe
decline in plaintiff's cognitive functioning from 2000 to 2003 to 2011 to “interference from
[plaintiff's] severe emotional disturbance.” (Tr. 472s the medicakvidence outlined above
shows, gamining and treating mental health professionals found significant limitations
stemming from plaintiff's major depressive disorder, oppositional defiantd#isgohDHD,
PTSD, dissociative identity disorder, OCD, and personality disorder NOS. (Tr. 386, 464, 472,
536). As there is no medical or psychological opinion questioning the reliabflidy.
Heiskell's test resultghe ALJ’s reliance orplaintiff's performance during testing in 2008 to

disregard the onlgufficiently currentestresults from 2011 is without substantial sugpo the

record.
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The ALJ also stated that the examiners who documented low IQ scoresdrefuse
diagnose” mental retardation and noted plaintiff functioned within the borderline sange
intelligence. (Tr. 19).As an initial matter, a formal diagnosiEmental retardatiorsinot
necessary to meeidtings 12.05 and 112.05. “There is no authority for the proposition that [a
claimant] must be able to point talegnosisof mental réardation in order to satisfy [&ting
12.05].” Lingo v. Colvin No. 3:13ev-452, 2013 WL 6859870, at *5 (N.D. Ohio Dec. 29, 2013)
(quotingThomas v. Comm’r of Soc. Sddo. 08¢ev-1365, 2010 WL 1254788, *11 (N.D. Ohio
Mar. 25, 2010))see alsd@reitenstein v. AstryéNo. 3:10ev-32, 2011 WL 1235018, at *12 (S.D.
Ohio Jan. 6, 2011) (Report and Recommendation) (“[lJnstead of requiring evidence of a
diagnosis of mental retardation, the correct analysis focuses on whether tineewatiecord
meets or equals Listing 12.05’s introductory paragraph and 12.05C’s critexthopted 2011
WL1234902 (S.D. Ohio Mar. 30, 201M)ilkerson v. Comm’r of Soc. SeNo. 3:08ev-419,

2010 WL 817307, at *13 (S.D. Ohio Mar. 5, 2010) (“Requiring such a diagnosis in cases of
mental retardation would place formalism over substaetw@ence.”). Although plaintiff's 1Q
scores were lower than Dr. Heiskell expected based on plaintiff's clinical fagserandDr.
Heiskell estimated that plaintiff's “[u]nderlying intellectual functioning likelytioglly falls in
the borderline rangé* (Tr. 472),Dr. Heiskellnevertheless considered t$morego be avalid
indication ofplaintiff's current status; he statqulaintiff's responses wereonsistent with her
clinical presentatiorandhe opined thaherpersistace with mental status taskvasadequate.
These circumstances do not support the ALJ’s finding of invalid sc&ess Dragon v. Comm’r

of Soc. Secd70 F. App’x 454, 456, 461-62 (6th Cir. 2012).

! Borderline intellectual functioning is usually associated with IQescof at least 70Dragon v. Comm'r of Soc.
Sec, 470 F. App’x 454456, 461(6th Cir. 2012).
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In Dragon, the claimanteceived academic instruction under an IEP for a develofaine
handicap and speech impairmefd. at 456. She “never passed any of the ninth grade
proficiency tests and was exempted because she ‘[did] not have the necessay [s&kdbs.” Id.
An examining psychologist administered the WAIS on which taenant received a verbal
score of 58, a performance score of 51, and a full scale score of 50, which wereasityif
lower than the scores she received on the WISC at the age laf. 12he examining
psychologist indicated that the claimant’s “test€ll is lower than would be expected on the
basis of clinical presentation. Emotional and motivational factors may haveretewith
performance on this measure as [she] appears to be of borderline intelligeincélie Sixth
Circuit held that substantial evidence did not support the ALJ’s conclusion that thmiexxa
psychologist’'s statement that the scores were lower than expected completidyated those
scores.ld. at 462. In so holding, the Sixth Circuit noted that the ALJ improperlyéghine
examining psychologist’s earlier observation that the claimant “did pa&eapo exaggerate or
minimize her difficulties . . [and] was adequately motivatedd. The Sixth Circuit also held
that the ALJ improperly disregarded the examining psychologist’s “fuluetiah, which served
to reinforce the 1.Q. scores, rather than undermine thédn.”

Like Dragon, Dr. Heislell's full examination supporthe validity of plaintiff's 2011 1Q
score. Dr. Heiskell opined that plaintiff's performanceswaiable as “she gave responses that
appeared internally consistent, and which were consistent with her motheriptitass of
[plaintiff's] behaviors.” (Tr. 472). Dr. Heiskell extensively documented pldistmhental and
emotional impairments thae observed during the examination and testiSgelr. 468-71).

While Dr. Heiskell had expected plaintiff's IQ score to be higher baseeérociihical
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presentation, he considered h@rresults “to be valid insofar as they represent her current
status’ (Tr. 472).

In addition, andsimilar to the claimant ibragon plaintiff's school records establish that
herApril 2011 1Q scores are consistent whtbr developmental history and degree of functional
limitation. See20 C.F.R. Pt. 404, Subpt. P, App. 1, 8 12.00(D)(6)(a). Throughout her school
years plaintiff's academic functioning and abilities were consistant significantly behind
those of her peers. (Tr. 274-76, 294, 303, 304, 370-71, 374-79, 381, 501, 502, 508, 511). When
plaintiff was a senior in high school, she was reading at only a “lower secondeyreliend
was “computing math at a[n] 8th grade level.” (Tr. 346). REffimparticipation in the Ohio
Graduation Teswas by alternate assessment, sinel was excused from the sequences of not
passing the test(Tr. 354). Plaintiff receivedcademic instructionnder an IEP in a
self-contained classroom for students with multiple disabilities based on her edatati
disability of “Mental Retardatin/Mentally Impaired/Intellectually Limited.” (Tr. 226, 354).
Thus, substantial evidence does not support the ALJ’s conclusiaheletk of a diagnosis of
mental retardation invalidated otherwise vafidalifying 1Q scores for purposes abtings
12.05 and 112.05.

Finally, the 2011 1Q scores are generally consistent with other I1Q suanetff
obtained over the years. Taking the lowest 1Q score in the series asdibrg¢he regulations,
plaintiff's IQ was 71 in 2000, 59 in 2003, 77 in 2007, 44 in 2008, and 50 in 2011. Thus, over an
eightyear period, plaintiff had 3 scores of 59 or less for purposes of listings 12.05B and
112.05C. Moreover, plaintiff's score of 71 in 2000 would fall within an interval of
approximately 66 to 76, which is within the range of scores to qualify under listings 1205C a

112.05D with another “mental impairment imposing an additional and significantredatied
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limitation of function.” See20 C.F.R. Part 404, Subpart P, Appendix 1, 8§ 12.05C, 112.05D
Hall, 134 S.@. at1995 (explaining that an IQ “score of 71, for instance, is generally considered
to reflect a range between 66 and 76 with 95% confidence and a range of 68.5 and 73.5 with a
68% confidence”). In focusing on plaintiff's non-qualifying score in 2007, the ALJapsgsty
ignored the four other 1Q scores in the record, which were spread over an elavperyeh
See Lingp2013 WL 6859870, at *4 (“[FJocusing on the non-qualifying IQ score to the
exclusion of other evidence that may be relevant tagie®f-onset requirement is inconsistent
with the substantial evidence standardBQyd v. AstrugNo. 09-4619, 2011 WL 1004562, at *4
(E.D. Pa. Mar. 18, 2011) (“The ALJ, on remand, should consider all evidence, includingeall thre
1.Q. tests on record and Boyd’s school records, to make a factual finding ashevBmyd’'s
mentalcondition equals Listing 12.05(C).*.

The Commissioner relies on the Court’s opinioniffey v. AstrueNo. 1:08ev-786,
2009 WL 4396520 (S.D. Ohio Dec. 1, 2009), as support for the ALJ’s decision to discount
plaintiff's qualifying IQ scores. (Doc. 15 at 15). That reliance is megala InGriffey, the
claimant graduated from high school in 1972 and applied for disability benefits in Goid&y,
2009 WL 4396520, at *1. In 1996, the claimant received a verbal 1Q score of 69 and a full scale
IQ score of 70.1d. at *2. In 2006, an examining state-agency psychologist administered an
additional 1Q test, on which the claimant received a verbaksuios2, a performance score of
52, and a full scale score of 4Rl. The examining psychologist believed those scores “were
very likely unreliable.”Id. at *6. In affirming the denial of disability benefits, this Court found

that “[tlhe wide discrepancy between the two tests given ten years ajpattiés evidence of the

12 The Commissioner contends that plaintiff ignores the “medipimlions of the state agency doctenmiade after
all the 1Q tests in the recoeredwhich concluded that plaintiff does not meet or equal Listings 112.05 or 12066 (
15 at 19). However, the state agency reviewers’ reports do not commenrgioa any indcation that they
consideredvhether plaintiff met or equaled Listings 112.05 and 12.05 despite listiabl@ scores.(Tr. 76, 85).
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guestionable validity of the later testdd. This Court also found that the claimant had failed to
establish that she méte introductory requirement of Listing 12.05 of “deficits in adaptive
functioning before age 22.1d.

Unlike the claimant irGriffey, plaintiff received thee scores that qualified under Listing
12.05B (59 in 2003, 44 in 2008, and 50 in 2011) and one score that arguably qualified under
Listing 12.05C (71 in 2000, which represents a range of 66 to 76), given plaintiff's numerous
additional mental impairments. Thus, plaintiff had four tests that were consistesatifiiigg
her for disability under Listings 12.05 and 112.05. Under the logBriffey, the wide
discrepancy of plaintiff's score of 77 in 2007 from her other results would render tiabfes
guestionable validity, not her four other results that were consistent with a findirtglkefctual
disability. See idat *6. Further, unlikéhe claimant irGriffey, and as explained below,
substantial evidence establishes that plaintiff has met her burden of showiatjsftes she
threshold requirement of “deficits in adaptive functioning initially mang@st. . before age 22.”
In addtion, paintiff obtained some of her qualifying scores long before shéeajolr disability
benefits, strongly suggesting there wasfinancial incentive to minimize h&vel of intellectual
functioning. Finally, unlike the claimant @riffey, who oliained both IQ resultas an adli
plaintiff obtaired all of her IQ scores before the age of 18, and she received 4 of those scores
before the age of 16, when a person’s IQ “tend[s] to stabilideé20 C.F.R. Part 404, Subpart
P, Appendix 1, § 112.00(D)(10). The ALJ’s reliance on a result from 2007, which was not
sufficiently current for purposes of the Commissioner’s own regulations, was improper and is
another characteristic that distinguishes plaintiff's case feoiffiey.

For the reasons stated above, the Akdlignce on the alleged “unreliability” of

plaintiff's 1Q tests, the perceived lack of motivation during testing, and réQesttores “near
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the upper end of the borderline range” (Tr. 19) does not provide substantial support for
disqualifying plaintiff'slisting level I1Q scores.

The Commissioner further argues that aside from whether has valid K3 $cor
purposes of Listings 112.05 and 12.05, plaintiff has not demonstrated significantly subaverag
general intellectual functioningnd the deficitsn adaptive functioningecessary to satisfy these
listings. (Doc. 15 at 14). The Commissioner contends that the ALJ’s discussion afffglaint
activities of daily living, social functioning, and other inconsistenciesdmtviner allegations
and the evidence provide substantial support for a finding that plaintiff does not haus defici
adaptive functioning. Iq.).

Contrary to the Commissioner’s argumehgerecordevidencedemonstrates plaintiff's
significanty subaverage general intellectual fuantng before the age of 2fr purposes of
Listings 112.05 and 12.05. Elementary school records steomtiff received “extremely low”
scores on th#&/echsler Individual Achievement Test (“WIAT”) in the areas of reading,
mathematics, writing, and spelji® (SeeTr. 370, 385).Specifically, h 2003 when plaintiff
was 10 she received a reading score of 50, a numerical operations score of 67, and a spelling
score of 47, all of which were “extremely low.Tr( 370). The 2003 WIAT results placed
plaintiff in less than the 0.1 percentile for readiting, first percentiléor numerical operations,
and greater than the 0.1 percentile for spellind.).(A school psychologist report from 2006
concluded that plaintiff “@i perform academically at a level significantly below that of same
aged peers” and that her “cognitive ability will likely have an adverse effeetioacademic
performance.” (Tr. 502). In 2007, plainticeived “very low” scores in all subject aseamn the

WJTA, indicating she was performing at a first grade level in reading and writthg gourth

13 Scores on the WIAT have a mean of 100 and a standard deviation Gedr. (at 385).
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grade level in mathematicsS€eTr. 377). Educational diagnostician Lentes concluded that
plaintiff's “academic skil, and her fluency with those skills, are negligiblelt. 377).
Additional testing in 2007 yielded/IAT resultsthatwere “significantly below average.d().
Dr. Dearth reported that plaintiff endorsed significantly greater tharageelifficulties in
cognitive function, academic performance, oppositional attitudes and limigtefsimily
discord, psychological distress, social withdrawal, social skills, and se@ataess. (Tr. 386).
Dr. Dearth found that these difficulties were consistdtit plaintiff's prior clinical presentation.
(1d.).

In addition to these test results, school records also indicate that plagsifiesal
intellectual functioningvas “significantly subaveragjbefore the age of 22FFor examplein the
ninth gradeplaintiff was reading at just below the first grade level and was computing math at
the fifth grade level. SeeTr. 311). Further, her individualized education program reevaluation
indicated that she had a “significant” and “severe” cognitive delar.501). h the eleventh
grade plaintiff was reading at a first grade level, computing math at a fourtle ¢gadl, and
writing at the level of a kindergartnerTr(218). She received af her academic instruction
that year in a selfontainedspecial education classroom that had two teachers for eight students
with multiple disabilities. Tr. 218-19). As a senior in high school, plaintiff was rea@ing
“lower second grade level” and was “computing math at a[n] 8th grade leVel.346).

Further, plaintiff's participation in the Ohio Graduation Test was by alieassessment, and
she was excused from the sequences of not passing the te3t. 354). To justify this
exemptionplaintiff's IEP indicated that “[s]he receives all ldasses in the [Multiple
Disabilities] classroom and her curriculum is significantly altered from &éersg’ (d.). See

Dragon 470 F. App’x at 456, 461 (holding that ALJ lacked substantial evidence to conclude that
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claimant had failed to establish “significantly subaverage general intaldanctioning with
deficits in adaptive functioning” where claimant participated in a separate etat@rogram
and was exempted from state proficiency tests because she did “not have the ngkillsgary
pass”). Thus, contrary to the Commissioner’s contentiba,evidencasupportplaintiff's
significantly subaveraggeneral intellectual functioninigefore the age of 22.

The Commissionessocontends that plaintiff has not met her burden of showing she
satsfies the threshollisting requirement of “deficits in adaptive functioning.The
Commissioner asserts that contrary to plaintiff's argurtftenALJ did not concede thissue
“particularly in light of the ALJ’s credibility discussion of [p]laintiffactivities of daily living,
social functioning and other inconsistencies between allegations and the eVid®ume 15 at
14).

“Adaptive functioningefers to how effectively individuals cope with common life

demands and how well they meet the standards of personal independence expected of someone
in their particular age group, sociocultural background, and community setix@-1V at42.
“Adaptive functioning” includes the plaintiff's “effectiveness in areas aaghocial skills,
communication, and daily living skills.West v. Comm’r Soc. Sec. Admid0 F. App’x 692,
698 (6th Cir. 2007) (citingdeller v. Doe by Doe509 U.S. 312, 329 (1993)). Mental retardation
requires concurrent deficits or impairments in present adaptive functionihtgastatwo of the
following areas: communication, saére, home living, social/interpersonal skills, use of
communty resources, selfirection, functional academic skills, work, leisure, health, and safety.
DSM-1V at 49.

To the extent the ALJ determindiiat plaintiff did not meet the listingquirement of

deficits in adaptive functioning, that finding is not supported by substantial evidBiaoetiff's
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school recordamplydocument plaintiff's deficits in adaptive functioning that manifested during
her developmental year§ege.g, Tr. 371 (plaintiff's social skills were “not age appropriate”
and she had “diiulty with initiating communication appropriately including greetings and
closings, turn taking, remaining on topic, and asking/answering questions apprppatéd01
(plaintiff demonstrated “severe and significant deficits in adaptive behawiboanmunicaton
for a student of her age”); Tr. 508 (documenting numerous defigisimtiff's ability to
independently perform activities in area of communication, socialization, ardireelfion, and
in area of independent functioning); Tr. 511 (pldiritvill need a lot of help” to live
independently as an adult). In addition, test results indicate plaintiff had slefiedaptive
functioning before the age of 22. In 2003 when plaintiff was 10, she etitaigeneral adaptive
composite score of 71 on the Adaptive Behavior Assessment System (“ABA$"BOE).
Plaintiff's ABAS resultsshowed deficits in the areas of communication, community use,
functional academics, and selifection. Further, these results indicated that she was
functioning & the 2.7 percentile compared to her sage peers.Id.). Additionally, in 2007
when plaintiff was 13 years and 8 months old, she received an adaptive behavior corope@site s
of 78 on the/ABS. (Tr. 380). This sore was “moderately lofvplacing plaintiff in the seventh
percentile as compared to her dgeel peers.(Tr. 381). She received moderately low scores in
all subsets of communication, daily living skills, and socialization, except feptige
communication and play and leisure time for which she received “adequate”. sgores
380-81).

The Commissioner asserts, without explanation, that plaintiff's “moderatehMABS
scores are “insufficient to document a listings level intellectual disabil{iyoc. 15 at 14 n.13).

The Commissioner’s argumesiiggests that plaintiff must show “significant” or “marked”
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deficits in adaptive functioning. Howevéhne plain language of Listisgl12.05 and 12.05—

which requires “deficits in adaptive functioning”—does not spduify severe the deficits must

be!* Under the Social Security regulations, “loss of adaptive functioning” is “ewtai by

difficulties in performing activities of daily living, maintairgrsocial relationships, or

maintaining concentration, persistence, or pace.” 20 C.F.R., Pt. 404, Subpt. P, App. 1 § 12.00C4.
TheALJ determined that plaintiff, who had not attained the age of 22 as of the alleged onset
date, has moderate-markeddifficulties in social functioning anshoderate limitationg

concentrabn, persistence and pace. (Tr. 31). Although the ALJ determined that these moderate
limitations did not preclude work that was simple, routine and repetitive or thatagqui

infrequent ad minimal interaction with the eaorkersor supervisors, such abilities are not
necessarily inconsistent with Listing 12.0582e Brown v. Sec. of HH®18 F.2d 268, 270 (6th

Cir. 1991) (full scale IQ of 68 not inconsistent with obtaining drivéicen® and work history

as a truck driver, limited literacy and sixth grade education, and abilityke amange, do

laundry and clean his roomyyilson v. AstruelNo. 07-439, 2009 WL 69237, at *5 (E.Ry.

Jan.9, 2009) (claimant’s ability to sustain concentration and interact with others not steahsi

with listing 12.05C)Muntzert v. Astrue502 F. Supp.2d 1148, 1157-58 (an.2007) (“DSM—

IV and Listing 12.05(C) assume many, if not most, mildly mentally retarded dudilg will be

able to work.However they recognize that some mildly mentally retarded individuals may be
unable to work where they have ‘a physical or other mental impairment imposaugléional

and significant workelated limitation of function?). See also Grenham v. Astridg. 08¢v-

11151, 2009 WL 1209026, at *5 (Mass. May 4, 2009) (“the Listings reflect this reality [that a

1 Indeed, if the diagnostic description for Listing 12.05 requires morentioaierate deficits of adaptive functioning
as theCommissionesuggests, Listing 12.05Bwhich requires an 1Q of 60 through 70 and marked restrictions in at
least two areas of mental functionirgvould be redered superfluous.
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person with mild mental retardation may be able to work and maintain a householdy, as the
require a claimant to demonstrate another impairment aparinfitthmental retardation before
they can be found disabled”) (citidjeves v. Seyg’of HHS,775 F.2d 12, 14 (1st Cir. 1985)).

Nevertheless, the Commissioner argues that more recent evidence demdhsirates
plaintiff did not demonstrate deficits in social funciimg including school records from 2007
and 2011 from plaintifs special education teachevghich show plaintiff had no vocabulary,
speech, or other specified social functioning problems during the school year.190xc9,
citing Tr. 27, 35, 221, 378). Although the ALJ cited to these reports as evsleygesting a
less than marked impairment in plairgfsocial functioning, the ALdltimatelyagreed with the
state agencpsychologistshat plaintiff demonstted “marked” impairment in interacting and
relating to others. (Tr. 27: “While the evidence regarding this functional domaimixad and
there was considerable evidence indicating less than marked limitations [iatiimg and
relating with othersDrs. Rivera and Hoffman nevertheless opined that the claimant had marked
limitations in this functional domain (Exhibits 1A; 3A). The undersigned theresolved this
issue in favor of the claimant given the agreement between both Dr. Rivera d&affDran. . .
). This evidencef a“marked impairment in social functioningmply demonstrates
plaintiff's deficits inadaptive functioning for purposes of the listing requirement.

Moreover, when the evidence cited by the Commissioner is viewed in the context of
plaintiff's school records as a whotéjs evidence does not provide substantial evidence to
support the conclusion that plaintiff did not have deficits in adaptive functioning thdestadi
before age 22The ALJ stated that plaintiff's socialization was a strength, ctbrige
observations oMs. Kitts, plaintiff s eleventh grade special education teachat,plaintiff “had

no problems interacting and relating with others in her self-containedodassfor individuals
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with multiple disabilitiesand exhibitedexcellent behavidrat school. (Tr. 27, citing Tr. 221,
225, 346). However, the ALJ igres Ms. Kittss qualificationconcerning plaintiff's behavior
thather“behavior would become an issue” if plaintiff “were moy&#dm the Multiple
Disabilities classroomip the cognitive disabilities classroom.” (Tr. 225Yhile the
Commissioneanlsosuggets that Ms. Kitts's records show improvement in plaintiff's adaptive
functioning, there is no indication from the ALJ’s decision that she considered how fdaintif
structured environment (i.e., the setfntained multiple disabilities classroom), supperti
services (e.g., sharing two full-time teachers with only seven other styagerdsltered
curriculum and assessment methods may have influenced Ms. Kitts's questioesan@ses or
the ALJ’s own assessment of plaintiff's level of functioning.

The Scial Security regulations require the ALJ to examine how much extra help a child
needs and the effects of structured or supportive settBg20 C.F.R. 8 416.926a(a)(1). The
regulations provide:

A structured or supportive setting may minimize signd aymptoms of your

impairment(s) and help to improve your functioning while you are in it, but your

signs, symptoms, and functional limitations may worsen outside this type of
setting. Thereforewe will consider your need for a structured setting arel th
degree of limitation in functioning you have or would have outside the structured
setting Even if you are able to function adequately in the structured or supportive
setting, we must consider how you function in other settings and whether you
would continue to function at an adequate level without the structured or
supportive setting.

20 C.F.R. § 416.924a(b)(5)(iv)(C) (emphasis add&#e als&Goc. Sec. Ruling 09-1p, Section

lll (recognizing that a child who “needs a person, medication, treatmentedewrtructured,

supportive setting to make [her] functioning possible or to improve the functioning” iasot “

independent as sanage pees who do not have impairments”); 20 C.F.R. 8 416.924a(b)(7)(iv)

(“[G]ood performance in a special educatiortisgtdoes not mean that [a child is] functioning at
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the same level as other children [her] age who do not have impairments.”).icapgcthe

ALJ’s decision reflects no recognition whatsoever of the special edueasastance plaintiff
received, inakding her placement in the multiple disabilities classroom, small group instruction,
one-on-one instruction in the classroom, extended time on all academic actshbetiened
assignments, modified tests, the use of a calculator, and the services loé.a Se&Tr. 274-75,

303, 312-16). Although Ms. Kitts’s questionnaire responses suggest plaintiff's adaptive
functioning may have improved within the structured environment of the Muighbilities
classroom and that plaintiffag learning occupatnal skills and life skill word$o assist her

after high school, Ms. Kitts nevertheless concluded that plaintiff “would not becalble t
independently.” (Tr. 225).

The evidence described above, includimgevaluations fronthe examiningdoctors, test
scores, and teacher assessmeal@sionstratethat plaintiff hasdeficits in adaptive functioning
that manifested before age 22 for purposes of Listings 12.05 and 1ThA@E&ommissioner’s
argument to the contrary is without substantial support in the record.

Forthese reasonthe Court finds thé\LJ's decision that plaintiff's intellectual
functioning did not meet or equal the requisite criteria of Listings 12.05B, C or 112.05S@oD i
supported by substantial evidence and should be reversed. Accordingly, plassitisment of
error should bsustained.

lll. This matter should be reversed and remanded for an award of benefits.

If the Commissioner’s decision is not supported by substantial evidence, the Cdurt mus
decide whether to reverse and remand the matter for rehearing or to reversenbdrofits
granted. The Court has authority to affirm, modify, or reverse the Commissidleersion

“with or without remanding the cause for rehearing.” 42 U.S.C. § 409@konyan v.
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Sullivan 501 U.S. 89, 98 (1991).

Benefits may be immediately awarded “if all essential factual issues havessebied
and the record adequately establishes a plamgfititlemento benefits.” Faucher v. Semf
H.H.S, 17 F.3d 171, 176 (6th Cir. 1994Fee also Abbott v. Sulliva@05 F.2d 918, 927 (6th
Cir. 1990);Vvarley v.Sec. of H.H.$820 F.2d 777, 782 (6th Cir. 1987). The Court may award
benefitswhere the proof of disability is strong and opposing evidence is lacking in substance
that remand would merely involve the presentation of cumulative evidence, or whpreahef
disability is overwhelmingFaucher 17 F.3d at 176See also Felisky v. Bowesb F.3d 1027,
1041 (6th Cir. 1994)Mowery v. Heckler771 F.2d 966, 973 (6th Cir. 1985).

In this case, the proof of disability under Listings 12.05 and 112.05 is strong and
evidence to the contrary is lacking in substance. The evaluationshfe@xaminingdoctors
and psychologists, the 1Q and othest scores, and the teacher assessments demonstrate that
plaintiff has significantly subaverage general intellectual functioning defleits in adaptive
functioning that initially manifested before the af@2 for purposes aheetingListings
12.05B and 112.05CThe evidence also establishes plaintiff bdger mental impairmest
imposing additional and significant work related limitation of function for purposksifgs
12.05C and 112.05D. (Tr. 18, Finding of Fact 3). The only evidence to the contrary that the
ALJ considered in finding that plaintiff did not meet the listings for intellectual tdityalvere
stale 1Q scores that the ALJ should not have considered under the Social Segulétyans
because they were obtained before plaintiff's 1Q stadbilized. See20 C.F.R. Part 404, Subpart

P, Appendix 1, § 112.00(D)(1®ee also Rabbers82 F.3d at 651. Accordingly, it is
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recommended that the ALJ’s decision be reversed and the case be refoaadexivard of
benefits™
IT IS THEREFORE RECOMMENDED THAT
The decision of the CommissionerREVERSED and this case lREMANDED for an

award of benefits pursuant to Sentence Four of 42 U.S.C. § 405(Q).

Date: 12/7/2015 s/Karen L. Litkovitz
Karen L. Litkovitz
United States Magistrate Judge

15 Because the undersigned determines that plaintiff qualifies as disafsledthe listings, the Court need not reach
plaintiff's other assignments of errogee20 C.F.R. § 404.1520(a)(4) (“If we can find that you are disabled or not
disabled at a step, we make our determination or decision and we do not go oretd #ep”);McClanahan v.
Comm'r of Soc. Sec474 F.3d 830, 833 (6th Cir. 2006) (“During the sequential evaluation, éfafreant is found

to be conclusively disableat not disabled, the disability determination is made, and the inquiry ésléhd
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

TERRIE CRAIG, Case No. 1:14v-966
Plaintiff, Beckwith, J.
Litkovitz, M.J.
VS.

COMMISSIONER OF
SOCIAL SECURITY,

Defendant.

NOTICE TO THE PARTIES REGARDING THE FILING OF OBJECTIONS TO R&R

Pursuant to Fed. R. Civ. P. 72(WJTHIN 14 DAYS after being served with a copy of
therecommended disposition, a party may serve and file specific written obgtdi the
proposed findings and recommendations. This period may be extended further by the Court on
timely motion for an extension. Such objections shall specify the portions of the Repoteédbj
to and shall be accompanied by a memorandum of law in support of the objections. If the Report
and Recommendation is based in whole or in part upon matters occurring on the recordlat an or
hearing, the objecting party shall promptly arrange for the transcriptitve oétord, or such
portions of it as all parties may agree upon, or the Magistrate Judge deemsngutfidess the
assigned District Judge otherwise directs. A party may respond to anotijer gigjections
WITHIN 1 4 DAYS after being served with a copy thereof. Failure to make objections in
accordance with this procedure may forfeit rights on apgeed Thomas. Arn, 474 U.S. 140

(1985);United States. Walters,638 F.2d 947 (6th Cir. 1981).
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