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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

JOSEPHA A. CAMPINHA -BACOTE :  Case No. 1:15%v-330
d/b/a TRANSCULTURAL C.A.R.E. :
ASSOCIATES, : Judge Michael R. Barrett
Plaintiff, '
V.

REGENTS OF THE UNIVERSITY OF
MICHIGAN, et al.,

Defendants

OPINION AND ORDER

This matter is before the Court on Defendant Regents of the University of Michigan’s
(“University”) Motion to Dismiss (Doc. 5), Plaintiff Josepha A. Camphidecote d/b/a
Transcultural C.A.R.E. Associates’ Response in Opposition (“Campinha-Badote’) 10), and
the University’s Reply (Doc. 12). Also before the Court is Campinha-Bacote’siviati Leave
to File First Amended Complaint (Doc. 14) and the University’s Response in Opposition (D
16); Campinh&Bacote’s Motion for Leave to File Seed Amended Complaint (Doc. 1#he
University’s Response in Opposition (Doc. 19), and CampBdmote’s untimely Reply (Doc.
21); CampinhaBacote’s Motion for Leave to Fil&@hird Amended Complaint (Doc. 18)he
University’s Response in Opposition (Doc. 19), and CampBdmote’s untimely Reply (Doc.
21); and Campinh8acote’s Motion for Extension of Time to Serve Defendants Meynard and
McCarthy (Doc. 20)

l. THE COMPLAINT

CampinhaBacote does business as Transcultural C.A.R.Essociates, a sole

proprietorship registered under the laws of Ohio that provides keynotes presentations
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workshops, seminars, consultations, and training focused on clinical, administresearch,

and educational issues related to cultural competence, transcultural health caregnéasdd m
health. (Doc. 1, Pageld).2 CampinhaBacoteis the President and Founder of Transcultural
C.A.R.E., which has a principal place of business in Cincinnati, Ohio. (Id.). In 2002, Campinha-
Bacotedeveloped a mnemonic model of cultural competence entitled “Cultural Competency in
Healthcare Delivery: Have | ‘ASKED’ Mysef the Right Questions?ASKED model”), which

was an original work that was copyrighted under U.S. law in 2003 with RegistrationX\®s. T
837-864, effective date September 11, 2003. (Id., Pageld 3).

The Regents of the University of Michigan is the governing body of the Universit
Michigan, a public university located in Ann Arbor, Michigan. (Doc. 1, Pageld®#)on
information and beliefDefendant Jane Does5lare residents of the state of Michigan and are
employees of the University.” (Id.

On or around March 28, 201&ampinhaBacote“learned that Defendants reproduced
and publiskd [hell copyrighted material (the “ASKED &tlel') in an outline publication
entitled “University of Michigan Health System Volunteer Services.”oqD1, Pageld 3).
“Upon information and belief, Defendants Jane Doé&splblished this copyrighted material
their official capacities” to further the interests and goals of the Urityergld., Pageld 4).
CampinhaBacotealleges thahone of the Defendantsad permission to publisior displaythe
ASKED model and were able to produce any documentationitiegnuse ofthe ASKED
model. (Id., Pageld 4)5

CampinhaBacote now brings a claim againghe University and Jane Does5I1for
copyright infringement pursuant to 17 U.S.C. 8 501. (Doc. 1, Pageld 5).

Il. THE UNIVERSITY'S MOTION TO DISMISS




TheUniversity moveso dismiss CampinhBacote’s Complaint pursuant to Federal Rule
of Civil Procedure 12(b)(1). The University contends that it is immune frompdnaBacote’s
copyright infringement claims pursuant to the Eleventh Amendment of the dUSistes
Constitution.

The Eleventh Amendment provides that “[tlhe Judicial power of the United States sha
not be construed to extend to any suit in law or equity, commenced or prosecuted against one of
the United States by Citizens of another StatdyyoCitizens or Subjects of any Foreigrat8t”

U.S. Const. Amend. XI. The Amendment provides a State with sovereign immunity ial fede
courts and prohibits private citizerfrom suing a State unle€songress has abrogated that
sovereign immunityor the State has consentedd. of Trustees v. Garrets31 U.S. 356, 363
(2001); Seminole Tribe of Fla. v. Floridé17 U.S. 44, 54 (199abrogated on other grounds).
This immunity extends to state agenciduerto Rico Aqueduct & Sewer Auth. v. Metcalf &
Eddy, Inc, 506 U.S. 139, 144 (1993).

CampinhaBacote does not dispute that the University is a state entity that is entitled to
Eleventh Amendment immunitg€eDoc. 10), and the University has affirmatively shown that it
is indeeda state entitySeeDoc. 5, Pageld 20) (citing Michigan Constitution 1963, Article VIII,

8 5; Vargo v. Sauer4d57 Mich. 49, 71 n. 24 (1998)). Additionally, the University has argued
(Doc. 5, Pageld 21), and CampinBacote has not contest¢seeDoc. 10), that the University

has not unequivocallgxpressed consent to suit under the Copyright Act or waived its sovereign
immunity. Edelman v. Jordand415 U.S. 651, 673 (1974) (a waiver of Eleventh Amendment
immunity will be found only where indicated “by the most express languagby such
overwhelming implications from the text as [willgave no room for any other reasonable

construction.”™) (quoting Murray v. Wilson Distilling Cq. 213 U.S. 151, 171 (1909)).



Accordingly, theissues for resolution as to the University’'s Eleventh Amendment immunity are
whether Congress abrogated the states’ sovereign immunity through thdgB@oRemedy
Clarification Act (*CRCA"), 17 U.S.C. § 511(a)and relatedlywhether Campinh8acote has
pled a valid exception to such sovereign immuaianst the University under the Due Process
Clause!

As stated above, Congress may abrogate the states’ Eleventh Amendment immunity
when it both unequivocally intends to do so and acts pursuant to a valid grant of constitutional
authority. Bd. of Trs. of Univ. of Alar. Garrett 531 U.S. 356, 363 (200109iting Kimel v. Fh.

Bd. of Regen{s528 U.S. 62, 73 (2000)Fla. Prepaid Postsecondary Educ. Expense Bd. v.
College Sav. Banlb27 U.S. 627, 635-36 (1999)

CampinhaBacote argues that the plaianbuage of the RCA demonstrates that
Congress has unequivocally expressed an intent to abrogate the state’s ymniDait. 10,
Pageld 3334). The Court agrees that the language of the CRCA is unambiguous in this respect.
Section 511 states:

Any State,any instrumentality of a State, and any officer or employee of a
State or instrumentality of a State acting in his or her official capacity,rsital

be immune, under the Eleventh Amendment of the Constitution of the United
States or under any other doeeé of sovereign immunity, from suit in Federal
Court by any person, including any governmental or nongovernmental entity,
for a violation of any of the exclusive rights of a copyright owner provided by
sections 106 through 122, for importing copies of phonorecords in violation of
section 602, or for any other violation under this title.

! CampinhaBacote also makes an argument as to the Jane Doe Defendants. (Doc. 10, #85¢!d Bhe
University, however, did not move to dismiss the claims against theDtmn®efendants. SgeDoc. 5). Thus, the
Court need not address aayguments as to the Jane Doe Defendants in relation to the Universdtitn to
dismiss.



17 U.S.C. 8 511(a).As Congress’s intent to abrogate sovereign immunity in Section 511 is
clear, the first requirement is satisfied.

With respect to the second requiremehe Court concludes that Congress did not act
pursuant to a valid grant of constitutional authority when enacting the CRCA. Gsmgienot
validly abrogate a state’s immunity from suit by passing legislation pursu@uti¢te | of the
Constitution. Florida Prepaid 527 U.S. at 636ee alsdSeminolelribe of Fla, 517 U.S. at 47,
72-73 In Florida Prepaid the Court held that Congress’s attempt to abrogate state sovereign
immunity in the Patent Remedy Act cannot be justified under either the GomRlause or the
Patent Clause as both arise under Articlé=lorida Prepaid 527 U.S. at 636. Similar to the
Patent Remedy Act at issuehiorida Prepaid Congress’s attempt at abrogatiorihe CRCA is
invalid because the law was passed pursuant to the Copyright Clause foAmidlenl of the
United State€onstitution.

CampinhaBacote contends that despite the holdingFiorida Prepaid the states’
sovereign immunity has been abrogated by @RCA. CampinhaBacote arguesthat the
CRCA'’s abrogation provision remains “good law” becatlsze are no cases from the Supreme
Court or the Sixth Circuit that definitively hold that the CRCAnsiravalid attempt to abrogate
the statessovereign immunity. (Doc. 10, Pageld 34). While the Court ackngetethat there
is no Supreme Court case or Sixth Circuit casedinattly addresses the validity of the CRGA’
attempt at abrogatiorklorida Prepaid,a case binding on this Court, necessarily dictates the
conclusion in this case. PursuantRiorida Prepaid the CRCA cannot validly abrogate the
States’ sovereign immunity because it was passed pursuant to the Copyrigde land in

Article I.> Indeed, numerous courts have held that CRCA was passed pursuant to Article |

2 Notably, the Sixth Circuit previously has held that other legislatidedfdo validly abrogate the states’ Eleventh
Amendment immunity because it was passedyauntsto Article I. WilsonJones v. Cavines99 F.3d 203, 2011



powers and thus was notvalid abrogation of the states’ Eleventh Amendment immurtige,
e.g, Rodriguez v. Texas Comm’n on the Att89 F.3d 279, 2881 (5th Cir. 2000);Chavez v.
Arte Publico Press204 F.3d 601, 6607 (5th Cir. 2000)Coyle v. University of Kentuckf F.
Supp. 3d 1014, 10189 (E.D. Ky. Mar. 4, 2014)Whipple v.State No. 2:10cv-811, 2011 U.S.
Dist. LEXIS 10963, at *5%8 (D. Utah Aug. 24, 2011) (collecting cagseCampinhaBacote V.
Bleidt, No. H10-3481, 2011 U.S. Dist. LEXIS 12604, at-®4(S.D. Tex.Feb. 9, 2011);
CampinhaBacote v. TenneWNo. 10cv-3165, 2011 U.S. Dist. LEXIS 22669, at-21(E.D.N.Y.
Jan. 29, 2011)jacobs v. Memphis Convention & Visitors Bure@il0 F. Supp. 2d 663, 6772
(W.D. Tenn. 2010). CampinhaBacote has not directed theo@t to any cases that hold
otherwise.

Alternatively, Campinhd&acote argues that (Doc. 10, PageldiB4jlorida Prepaid the
dissent included a footnote thattated that “there is hope that the Copyright Remedy
Clarification Act of 1990 may be considered ‘appropriate’ 8 5 legislatiéiotida Prepaid 527
U.S. at 658 n.9.The power to abrogate theatds’ Eleventh Amendment immunity ipassing
enforcement legislation under Section 5 of the Fourteenth Amendment indeed is well
established SeeFlorida Prepaid 527 U.S. at 63@7 (citingSeminole Tribe of Flav. Florida,
517 U.S. 4459 (1996) andritzpatrick v. Bitzer427 U.S. 445 (1976))Yet, notwithstandinghe
theoretical availability ofSection5 as a constitutional basis for legislation abrogptstate
sovereign immunity,CampinhaBacote has not offered any evidence or casedlmat would
support a finding thafongress passed the CRCA pursuant to Sectfoan8 this argument been

directly rejectedby multiple district courts.Jacobs 710 F. Supp. 2dt 670-82; see also Roy v.

(6th Cir. 1996) (Fair Labor Standards Act was passed under Commerce @fléusele | and thus did not abrogate
states’ Eleventh Amendment immunity; FLSA also was not passezhforce Equal Protection Clause of the
Fourteenth Amendment).

% To the extent CampinkRacote’s argument concerning due process is intended to be an arguméery telat
passage of the CRCA pursuant to Section 5, that argument is not well take



N.H. Dep’t of Corr, No. 13cv-438 2015 U.S. Dist. LEXIS 113301, &i8 (D.N.H. July 8,
2015} Issaenko v. Univ. of Minn57 F. Supp. 3d 985, 1008 (D. Minn. 2014).

CampinhaBacotes reliance onUnited States v. Georgi®46 U.S. 151 (2006), for the
argument that the states’ sovereign immunity was validly abrogateshigmirto Section 5
because the statutorily prescribed conduct also violated the guarantee of Dess Rirnder the
Fourteenth Amendment is not persuasiy®eeDoc. 10, Pageld 32). I@eorgig the petitioner,

a paraplegic, sued the state under 42 U.S.C. § 1983 and Title Il of the Americans with
Disabilities Act of 1990 over the conditions of his confinement in a Georgia priGeorgia
546 U.S. 151, syllabus. The issues before the Supreme Court were whether Title 1l of the
Americans with Disabilities Act of 1990 validly abrogated state sovereigruimitynand whether
Title Il was a proper exercise of Congress’s power under Section 5 of the Fdurteent
Amendrent. Id. The Supreme Court held that Title Il of the ADA does abrogate sovereign
immunity in cases where Eighth Amendment violations are alleged and that Congesks a
properly pursuant to its power under Section 5 of the Fourteenth AmendidentGeagia,
however,has no bearing on the CRCA or an individual’s right to due psosth respect to a
copyright, andCampinhaBacote has not cited to a single copyright infringement thae
supports hedue process argumewith respect to the CRCAFurther, in National Association
of Boards of Pharmacy v. Board of Rege®33 F.3d 1297 (11th Cir. 2011), the circuit court
discussedeorgids lack of application to copyright infringement claims:

Based on these allegations, it is unclear whether NABP'sedual due

process claim actually falls und&eorgids framework. InGeorgig the

identical conduct that violated the Americans with Disabilities Act also

violated the Eighth Amendment. 546 U.S. at 157, 126 S. Ct. aBB8Mere,

the action necessary infringe a copyright is arguably distinct from the

conduct constituting NABP’s procedural due process claim. In its simplest

form, one infringes a copyright by copying or distributing a work; no amount
of process absent the owner’'s consent avoidslitiabinder the statuteSee,



e.g, 17 U.S.C. 8 106. NABP’s due process claim argues that it should have
received a preleprivation hearing before its copyright was infringed. This
alleged conduetfailing to provide a hearingis not identical to copyright
infringement. Therefore, NABP’s argument that it was owed -aepeivation
hearing is not implicated by a strict understanding of what it is to infringe a
copyright and thus arguably not covereddmorgia We need not discuss this
argument further, h@ever, because it is clear that NABP has not shown an
actual denial of procedural due process.

C.f. Jacobs710 F. Supp. 2d at 670-82.

Here, the Court concludes that Congress did not validly abrogate the states’ tElevent
Amendment sovereign immunity and that the statutorily proscribed conduct, a;medpia
National Association of Boards of Pharmadgpes not simultaneously and independevithiate
a constitutional guarantee protected by the Fourteenth Amendment as iCdidrgia Instead,
the existace of a constitutional due process violatiemhich none has been properly pled in the
Complaint—s aninquiry distinct from whether a copyright was infringed. As sucampinha-
Bacote’sattempt to rely orGeorgiais unavailing.

Accordingly, the Court concludes that the CRCA does not validly abrogate ths’ stat
Eleventh Amendment sovereign immuniaynd dismissal of the CRCA claims against the
University is appropriate

.  CAMPINHA -BACOTE'S MOTIONS TO AMEND

A. First Motion to Amend (Doc. 14)

In the First Motion to Amend, Campinfigacote seeks to add a cause of action under the
Fourteenth Amendment for a violation of her due process rights. (Doc. 14, Pageldihg5).
University responds that the Court should deny the motion to amend becaum®mahdment
would be futile. (Doc. 16, Pageld 105). The Court agrees with the University.

Pursuant td-ederal Ruleof Civil Procedurel5(a) “[tlhe court should freely give leave

[to amend] when justice so requires.” Fed. R. Civ. P. 15(a). Trial courts need not ge/éolea



amend when doing so would be futil8FS Check, LLC v. First Bank of D&l74 F.3d 351, 355
(6th Cir. 2014) (citingRose v. Hartford Underwriters Ins. CA&03 F.3d 417, 420 (6th Cir.
2000)) “An amendment is futile if it would nadurvive a motion to dismiss” under Rule
12(b)(6) of the Federal Rules of Civil Procedur8FS Check, LLC774 F.3d at 355 (citing
Riverview Health Inst. LLC v. Med. Mut. of Oh@®1 F.3d 505, 512 (6th Cir. 2010)).
CampinhaBacoteagainrelies uponUnited States v. Georgjab46 U.S. 151 (2006), to
support her request for amendment to include a claim for violations of due process.14D
Pageld85). As explained previously, howevaCampinhaBacote’s attempt to rely o@eorgia
is unavailing The alleg@d lack of procedural due process about which Camiiialcate
complains is not conduct identical to that proscribed under the CRCA. As such, Campinha
Bacote’s reliance oGeorgiadoes not provide a basis for allowing the claim to proceed.
Accordingly, thefirst motion to amend is deniéd.

B. Second and ThirdMotions to Amend (Docs. 17, 18)

CampnhaBacote seeks leave to amend the Complaint to add the names of two “Jane
Does.” (Docs. 17, 18)Specifically, Campinhd@acote seeks to add Loulie Meynard and kind
McCarthy as Defendants. (Docs. 17, 18). CampBdeote states that the University first
identified Loulie Meynard in response to Plaintiff's limited discovery retpien November 9,

2015, and she thereafter sought leave to amend on December 15, 2015. (Doc. 17, Pageld 110).
CampinhaBacote further states that the University recently clarified in an ig@iooy response
that Linda McCarthy also is responsible for the posting of the allegedingimfg material

online, and she thereafter sought leave to amend again on December 28, 2015. (Doc. 18, Pageld

* While an amends complaint will supersede the original complaint to become the legaltatogecomplaint in

the matter and render pending motions to dismiss nvake v. City of Detrojt266 F. App'x 444, 448 (6th Cir.
2008), this motion does not present such a stegaven that the motion to amend has been denied. Further, the
claims sought to be added do not alter the claims upon which dismissal it saah that it is appropriate to
address the issues raised in the motion to dismiss.



126). The University argues that the proposed amendment is futile and that CaBguntels
attempt to amend the Complaint is untimely under Federal Rule of Civil Procedure ({Xat)
19).

As stated previously, Federal Rule of Civil Procedure 15(a) provides that “[tlhe court
should freely give leave [to amend] when justice so requires.” Fed. R. Civ. P. TB@)courts
need not give leave to amend when doing so would be fu§ilS Check, LLC v. First Bank of
Del., 774 F.3d 351, 355 (6th Cir. 2014) (citiRgse v. Hartford Underwriters Ins. C@03 F.3d
417, 420 (6th Cir. 2000)).

Federal Rule of Civil Proceduresés forth the time limits for service:

If a defendant is not served within 120 days after the complaint is filed, the
court—on motion or on its own after notice to the plairti#inust dismiss the
action without prejudice against that defendant or order that service be made

within a specified time. But if the plaintiff shows ab cause for the failure,
the court must extend the time for service for an appropriate period.

Fed. R. Civ. P. 4(mJ. Here, the Court finds that CampinBacote has demonstrated good cause

for failure to serve the Jane Doe Defendants within thedb3(period. After being unable to
serve the Jane Doe Defendants within the proscribed timeframe, CarBgiobe filed a
motion for discovery in which she explained why she had been unable to uncover the identities
of the Jane Doe Defendants up to that date and prior to the conference required dedgr Fe
Rule of Civil Procedure 26(f). SeeDoc. 13). The Court granted the limited discovery on
October 20, 2015, although at that time the Rule 26(f) conference had occurred. While
CampinhaBacote may have beea little less than prompt in seeking leave to add the names of

the Jane Doe Defendants to the Complaint after learning the identities througredisand in

® The time period for seive has been reduced from 120 days to 90 days pursuant to an amendment tdRideleral
of Civil Procedure 4(m) that was effective December 1, 2015. As thgl@mt was filed in this case dviay 18,
2015 the prior version of Rule 4(m) permitting servieithin 120 days still was in effect. As such, the Court
applies the por version here.



not yet serving them, the Court concludes thaathextension of the deadline to serve the/lye

identified Defendantss appropriate Accordingly, Campinhd#acote is granted leave file an

Amended Complaint in which she identifies Loulie Meynard and Linda McCarthy a

Defendants. The grantimgf leave to amendoes not change the outcome witkpect to the

University, as the requested amendmaelusot alter the allegations as to the University or the

status of the University’s sovereign immunity in any way. The claimsstgdne University

therefore shalltdl be dismissed and the only remaining claims shall be those in the Amended

Complaint pertaining to Loulie Meynard and Linda McCarthy.

V. CONCLUSION

Consistent with the foregoing, it is hereDRDERED that:

1.

The University’'s Motion to Dismiss (Doc.) 5s GRANTED, and all claims
against the University ai2lSMISSED.

Campinhaacote’s Motion for Leave to File First Amended Complaint (Doc. 14)
is DENIED.

CampinhaBacote’s Motion for Leave to File Second Amended Complaint (Doc.
17) and CampinhBacde’s Motion for Leave to File Third Amended Complaint
(Doc. 18) areGRANTED. CampinhaBacote ishereby granted leave to file an
AmendedComplaint, consistent with this Opinion and Orddentifying Loulie
Meynard and Linda McCarthy as DefendantSampirha-Bacote shall file the
Amended Complaint withifd daysof the Opinion and Order.

CampinhaBacote’s Motion for Extension of Time to Serve Defendants Meynard
and McCarthy (Doc. 20 GRANTED IN PART . She shall hav80 daysfrom

the date of this Opinion and Order to serve these Defendants. Failure to serve
these Defendants within this timeframe shall result in dismisis#his action
against them pursuant to Federal Rule of Civil Procedure 4(m).

IT 1S SO ORDERED.

s/Michael R. Barrett
JUDGE MICHAEL R. BARRETT
UNITED STATES DISTRICT COURT




