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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT CINCINNATI

JULIAN T. STEELE
Pditioner, : Case No1l:15<¢v-349

- VS - District JudgeMichael R. Barrett
Magistrate Judge Michael R. Merz

TERRY TIBBALS, Warden,
LondonCorrectional Institution

Respondent.

SUBSTITUTED REPORT AND RECOMMENDATIONS ON FIRST
GROUND FOR RELIEF

This habeas cpus case is before the Court for decision on the merits of Petitioner’s First

Ground for Relief.

Petitioner has Forfeited His Objections on Ground Four

Represented by retained counsel, Julian Steele filed a Petitionragserntigrounds for
habeas corpus relief (Petition, ECF No. 1, éB8g812). The undersignedecommended
dismissng the entire Btition with prejudice Report and Recommendations, ECF No. 6).
Petitioner objected only as to the First Ground for Relief (Objection, ECF NoS8g, for
example,

The record establishes that the decision of the First District was an
objectively unreaswable application oflackson v. Virginia, 443
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U.S. 307 (1979) in its determination that Petitioner's convictions
for abduction were based upon sufficient evidence. The
procedural postures of Petitioner’s state case reveals how the Ohio
state courts failedo properly applyJackson v. Virginia, and
instead engaged in a game of hot potato with the abduction
convictions.

(Objection ECF No. 8, PagelD 533, emphasis supplied)

CONCLUSION

Thus, this Court should overrule the Report & Recommendations
as it relats toground one.

Id. at PagelD 53Temphasis supplied). The intimidation conviction, the basis of the Fourth Ground
for Relief, is mentioned nowhere in the Objection.

After Petitioner filed his Objection, Judge Barrett recommittthe case for
reconsideration based on the Objectil@CF No. 9). In a Supplemental Report and
Recommendations, the Magistrate Judge addressed the sole renfamumgd for Relief,
Ground One, specifically noting that it was the only Ground on which objection was (f&dk=
No. 10, PagelD 540). In objecting to the conclusions in the Supplemental Report, Stegle agai
addressed only the abduction conviction challenged in the First Ground for Redigé (e EC-

No. 11, PagelD 552, stating “[t]his Court should overtuke Supplemental R&R as it relates to
ground one, . ..")

The recommendation on the First Ground \treen withdrawnbecause the record was
incompleteand the Wardewasdirected to supplement the record (ECF No. 13). Thahba
occurred (ECF No. 14), the Warden has filed a Supplemental Answer (ECF No. 15), and the

Petitioner has filed a Reply (ECF No. 16).



In the Reply, however, the Petitioner argues both the First and Fourth GroundBefhr Re
arguing that “[t]he intimidation conviction is not supported by sufficient evidenceepl{iRECF
No. 16, PagelD 1891-93.)

As noted above, the original Report recommended dismissing Ground Four with
prejudice (ECF No. 6, PagelD 519). Petitioner’s time to object to that recommendgtiad e
on May 23, 2016, and no objection was made. Although Steele objected on Ground One, that
objection does not preserve possible objections to other portions of the Report.

The Sixth Circuit has held thatgeneral objection has the same effect as a failure 1o file
altogether. Howard v. Sec. of HHS, 932 F.2d 505 (B Cir. 1991). The reason is that failure to
focus the district court’s attention on any specific issues makes the inieegdnmeé useless and
undermines the purpose of the Magistrate’s Adbward, 932 F.2d at 509. A petitioner who
fails to make specific objections to a magistrate judge’s report forfeits histagappeal the
aspects of the report to which he did not obj8et. Thomas v. Arn, 474 U.S. 140, 155 (1985);
Frontier Ins. Co. v. Blaty, 454 F.3d 590, 5987 (6" Cir. 2006).The failure to file specific
objections is a waiver of right to raise issues on appgéspaugh v. McConnell, 643 F.3d 162,

166 (6" Cir. 2011); Cowherd v. Million, 380 F.3d 909, 912 {BCir. 2004);Miller v. Currie, 50

F.3d 373, 380 (8 Cir. 1995);United States v. Walters, 638 F.2d 947 (6 Cir. 1981); Mattox v.

City of Forest Park, 183 F.3d 515, 519 F(GCir. 1999). By failing to object to any portion of

the initial Report except that portion dealing with Ground O8teele has forfeited any
objections to the recommendation that Ground Four be dismissed. The balance of this

Substituted Report will therefore discuss only Ground One.



Ground One: Insufficient Evidence to Support Conviction for Abduction

In his FirstGround for Relief, Steele asserts there is insufficient evidence to support his
conviction for abduction. That Ground reads:

GROUND ONE: The Abduction Convictions Violated The Due

Process Clause Of The Fifth And Fourteenth Amendment Of The

U.S. Constitubn Because There Was Insufficient Evidence To

Establish Each And Every Element Of The Offense Of Abduction

Pursuant To O.R.C. § 2905.02 Beyond A Reasonable Doubt.
(Petition, ECF No. 1.) The Warden defends this clainthe merits.

In his Reply, Petitioner divides his FiGround for Relief into thresub€laims. First of
all, he claims he was denied due process of law because the First District (Bddeisid
insufficient evidence claim without examining the trial record and (2) did not gmenbtice
and a meaningful opportunity to defend his insufficient evidence claMext, he asserts that

there is on the record as a whole insufficiemtdence to convict. This Repostll consider

those sulelaims seriatim.

Sub-claim One: Denial of Due Process in State Court Consideration of the I nsufficient
Evidence Claim

Steele was indicted on one countafduction in violation of Ohio Revised Code §
2905.02(A)(1) and one count of abduction in violation of Ohio Revised Code §
2905.02(A)(2)(Counts and 2 of the Indictment, State Court Record, ECF No. 3, Ex?adelD

23-24). This of course provided him with notice of the charged his initial opportunity to



defend as required by the Due Process Clause of the Fourteenth Amehdment.

Steele was convicted by a jury and appealed to the First District Couppefhs, raising
number of evidenebased assignments of error including that the trial court sthawie grante
a motion for judgment of acquittal and that there was insufficient evidence to «
(Assignments of Error One and Two, Appellant's Brief, ECF No. 3, Exh. 6, PagelD 47)
Steele’s Brief contains numerous record citations (See, e.g., PagglBecause it reversed &
remanded the abduction convictgthe First District found these two assignments of error
and declined to address theBtate v. Seele, 20110hio-5479 T 23 2011 Ohio App. LEXIS

4543 (' Dist. Ohio 2011).

The Sate of Ohio appealed to the Ohio Supreme Court on the questions of law embedded
in the reversal: the jury instruction on privilege, the application of the arinadduction to a
police officer, and the plain error questiviemorandum in Support of Jurisdiction, State Court
Record, ECF No. 3, Exh. 1®agelD 124). Steele requested and received the right to file a
delayed appeal and raised as a Proposition of Law that “the conviction is agaimstnifest
weight of the emence.”ld. at PagelD 172. However, the Ohio Supreme Court did not accept
jurisdiction on that Proposition (Entry, State Court Record, ECF No. 3, Exh. 22, PagelDrl.94).
deciding the issues before it, the Ohio Supreme Court wrote

[**P3] On May 26, 209, police officer Julian Steele was
indicted on ten counts, including abduction, intimidation,
extortion, rape, and sexual battery. The charges stemmed from
Steele's investigation of a series of six robberies that occurred in
the same neighborhood in Cincinnati, Ohio. Shortly after one of
the robberies, a resident in the neighborhood saw a vehicle driving
suspiciously. The resident provided the vehicle's lic@hsie

! There is no Due Process requirement for a state to use ajgrard initiate felony proceedingsHurtado v.
California, 110 U.S. 516 (1884 Branzburg v. Hayes, 408 U.S. 665, 6888 n. 25 (1972)Gerstein v. Pugh, 420
U.S. 103 (1975).



number to police, who linked the vehicle to A.M.

[**P4] The state presented evidencetiagl that once Steele
became aware that A.M. had children, he went to their school,
arrested three children, and had their lockers searched. One of
those children was R.M. Steele took R.M. into custody by
handcuffing him and placing him in the caged bseét of a police
cruiser.

Sate v. Steele, 138 Ohio St. 3d 1 (2013)The Ohio Supreme Court then reversed the judgment
of the Court of Appeals and “remand[ed] the cause to the First District Court of Adpeal
consideration of the additional assignrseof error that were mooted by its original holdinigl”

On remand the First Districtonsidered the four remaining, previously mocted,
assignments of error. As to the sufficiency of evidence assignment, & wrot

Steele first challenges tlsaifficiency of the evidence in support of
his abduction convictions under R.C. 2905.02(A)(1) and
2905.02(A)(2), respectively. The Ohio Supreme Court implicitly
overruled $eele’s sufficiency argument iftate v. Steele, 2013-
Ohio-2470 (June 18, 2013). Agt pertains to the R.C.
2905.02(A)(1)charge, the court determined that Steele had taken
R.M. into custody when he tookhe child from school, in
handcuffs, and transported him to a police station in tdmged
back seat of a police cruiserlt. at § 4. The court further
determined that'there is nothing in the record to support the
proposition that Steele had anythiegen approaching probable
cause to arrest when he took ¢ ¢ ¢ [RM.] out of school in
handcuffs."Id. at § 35. Thus, we are compelled conclude that
there was sufficienevidence to support Steele's conviction for
abduction under R.C. 2905.02(A)(1). S&ate v. Jenks, 61 Ohio
St.3d 259, 574 N.E.2d 492, paragraph two of the syllabus.

Satev. Seele, Case No. €100637 (i’ Dist. Dec 12, 2013)(unreported, copy at ECF NoESh.
32, PagelD 307, et seq.)

Steele again appealedttte Ohio Supreme Court, but did not raise insufficient evidence
as a proposition of law. Instead he claimed that as a matter of law “[i]t is #onotdthe Due

Process Clause to treat the offense of abduction as a strict liability offeesdtvis applied to a



police officer that makes an arrest without probable cause.” (Memorandum in Support of
Jurisdiction, ECF No. Fxh. 34,PagelD 317 The Ohio Supreme Court declined jurisdiction
on May 14, 2014 (Entry, ECF No. 3, Exh. 36, PagelD 339).

In the meantime, Steele had filed a motion for reconsideration in the First District,
claiming the court of appeals was required to “analyze the evidence that relateat tthevh
defendant knew at the time Maxton was detained, otherwise the abduction cfferes¢ed as a
strict liability offense for police officers that make arrests withoubabte cause.” Motion,

ECF No. 3, Exh. 37, PagelD 340.) The First District set aside its December 13, 2013, judgment
but then overruled the sufficiency of the evidence of abduction assignment using the same
language it had used in its prior decisioBate v. Seele, Case No. 100637 {iDist. Jan. 29,
2014)(wreported, copy at ECF No. 3, Exh. 39, PagelD 354 e} &iqele again appealed to the
Ohio Supreme Court, but that court again declined jurisdiction (Entry, State Coortdt RECF

No. 3, Exh. 43, PagelD 400).

Steele’s claim is that the First Distrieffirmed his abduction convictionwithout
examining the trial record. He asserts in his Reply that he made the followingeantgin his
Motion for Reconsideration to the First District, “[tjhe remand to address theisuéfy of the
evidence argumenegquires this court to address the evidence for each and every element of the
offense, including the requisite mental state.” (Reply, ECF No. 16, PagelD 1&7§,"APX,

Exhibit 37, Doc. No. 3, PagelD 326.”What actually appears in the State Court Record at
PagelD 326 is a page of the First District's Judgment of December 12, 2013. Obviously, the
purportedly quoted language does not appear at the cited place.

The quoted language actually appears in the body of the Motion and concludes “[t]hus

this Qourt is required to address what Steele knew and when he knew it. If this &lsuto f



address the requisite mental state, at the time Maxton was arrested, this Caating the
abduction offenses as strict liability offenses.” (Motion for Reconsideratior, No. 3,Exh. 37,
PagelD 343.) That is a very different argument from claiming, as SteelendoissReply, that
Jackson supra, requires an appellate court, in reviewing a sufficiency claim, to follow some
specified process and then “showwsrk” by producing an opinion that shows it followed the
required steps.

Steele claims in conclusory fashion that “failure to examine the trial cowtdréo
determine evidence sufficiency was an unreasonable applicatimcksbn v. Virginia, (Reply,
ECF No. 16, PagelD 1880). However, his Reply does not point to any portion dzicksen
decision in which the Supreme Court mandated that an appellate court prove it haddeligzzw
whole record. Steele admitted that the trial court recordmfast before the First District when
it decided the case on remand (Motion for Reconsideration, State Court Record, ECExXYo. 3,
37,PagelD 346: “There is a sufficient record for this Court to examine Steedzital state at
the time he made therast . . .”) Nothing inJackson requires a state appellate court to
memorialize its sufficiency finding in a particular waysteele’s first sulelaim is therefore

without merit.

Sub-claim Two: Lack of Sufficient Notice and Opportunity to Defend

Steek also claims he lacked constitutionally sufficient notice that the Ohio Supreme
Court was going to “decide” his sufficiency of the evidence claifhis claim centers on the
language in the First District's decision on remand that “[tlhe Ohio Supzone implicitly

overruled Steele’s sufficiency arguments . . ¥ [ist. Judgment Entry of Jan. 29, 2014, ECF



No. 3, Exh. 39, PagelD 355).

That language should not be overread. The First District clearly understoothehat t
sufficiency of the evidence question had been remanded to it for its decisioninstthesfance.
Immediately before the quoted language from the Supreme Court, thBiBirgtt wrote:

It is necessary to address the issues on remand from the Ohio

Supreme Court that we had held le moot in Steele’s direct

appeal to this court. Specifically, we must address (1) whether

defendantappellant Julian Steele’s abduction convictions were

supported by sufficient evidence. . . .
Id. at PagelD 3545. Thus the First District knew it haid decide the assignment of error.
There is nothing unconstitutional in its choice to quote language from the Ohio Supreme Court
opinion that accurately reflects what is in the record and embodies suffiaentdasupport the
conclusion that there wasifficient evidence. The Ohio Supreme Court knew it had not decided
the issue because it remanded the assignment of error as undecided. ThistRatskiew the
Ohio Supreme Court had not decided the issue as it says expressly that deomstifthere
was sufficient evidence. It does not treat the Supreme Court’s langsiagenehow establishing
the law of the case or the “implicit overrul[ing]” as somehow part of the mandathemRit
decided the sufficiency of the evidence question itself but quoting Ohio Supreme Court
observations on the facts.

Moreover, Steele provides no authority for the proposition that he was entitled to any
more opportunity to defend. He had made his defense to the abduction charges at trial. He had
appealed, raismand briefing the sufficiency of the evidence question. That assignment of error
was first mooted by the First District, then rendered unmoot by the Ohionsei@@eurt and

remanded, placing Steele in the same position he was in before the State ob@hevevsal in

the Ohio Supreme Court. The Constitution does not even mandate a direct appeal in the first



instance. McKane v. Durston, 153 U.S. 684 (1894), cited as still good law_opez v. Wilson,

426 F.3d 339, 3 (6" Cir. 2005). “Due process does not require a State to provide appellate
process at all.”"Goeke v. Branch, 514 U.S. 115, 120 (1995 fortiori, it does not mandate an
opportunity to rebrief an assignment of error on remand from a state supreme court. Steele’s

second sulzlaim is without merit.

Sub-claim Three: The Abduction Convictions Are Not Supported by Sufficient Evidence

Standard for Insufficiency of the Evidence Claims

An allegation that a verdict was entered upon insufficient evidence atatasn under
the Due Process Clause of the Fourteenth Amendment to the United States Cumstituti
Jackson v. Virginia, 443 U.S. 307 (1979)n re Winship, 397 U.S. 358 (1970)lohnson v. Coyle,
200 F.3d 987, 991 {bCir. 2000):Bagby v. Sowders, 894 F.2d 792, 794 {6Cir. 1990)(en banc).
In order for a conviction to be constitutionally sound, every element of the crime nusiviee
beyond a reasonable doulbh re Winship, 397 U.S. at 364.
[T]he relevant question is whether, after viewing the evidence in
the light most favorable to the prosecution, any rational trier of fact
could have found the essential elements of the crime beyond a
reasonable doubt . . . . This familiar standard gives full play to the
responsibility of the trier of fact fairly to resolve conflicts in the
testimony, to weigh the evidence and to draw reasonable
inferences from basic facts to ultimate facts.
Jackson, 443 U.S. at 319United States v. Paige, 470 F.3d 603, 608 {6Cir. 2006); United
Satesv. Somerset, 2007 U.S. Dist. LEXIS 76699 (S.D. Ohio 2007). This rule was recognized in

Ohio law atSate v. Jenks, 61 Ohio St. 3d 259 (1991). Of course, it is state law which

10



determines tb elements of offenses; but once the state has adopted the elements, it must then
prove each of them beyond a reasonable dolbte Winship, supra. A sufficiency challenge
should be assessed against the elements of the crime, not against thésedeterth in an
erroneous jury instructionMusacchio v. United Sates, 577 U.S. __ , 136 S. Ct. 709, 193 L. Ed.
2d 639 (2016).

In cases such as Steele’s challenging the sufficiency of the evidence and filed after
enactment of the Antiterrorism and Effeet Death Penalty Act of 1996 (Pub. L. No 1032,
110 Stat. 1214)(the “AEDPA”), two levels of deference to state decisions arescequir

In an appeal from a denial of habeas relief, in which a petitioner
challenges the constitutional sufficiency of thedemce used to
convict him, we are thus bound by two layers of deference to
groups who might view facts differently than we would. First, as in
all sufficiencyof-the-evidence challenges, we must determine
whether, viewing the trial testimony and exhibits in the light most
favorable to the prosecution, any rational trier of fact could have
found the essential elements of the crime beyond a reasonable
doubt. Sedackson v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781,
61 L. Ed. 2d 560 (1979). In doing so, we do not reweigh the
evidence, reevaluate the credibility of witnesses, or substitute our
judgment for that of the jury. Sédited Statesv. Hilliard, 11 F.3d

618, 620 (6th Cir. 1993). Thus, even though we might have not
voted to convict a defendant had we participated in jury
deliberations, we must uphold the jury verdict if any rational trier
of fact could have found the defendant guilty after resolving all
disputes in favor of the prosecution. Second, even were we to
conclude that a rational trier of fact could not have found a
petitioner guilty beyond a reasonable doubt, on habeas review, we
must still defer to the state appellate court's sufficiency
determination as long asig not unreasonable. See 28 U.S.C. §
2254(d)(2).

Brown v. Konteh, 567 F.3d 191, 205 {6Cir. 2009). In a sufficiency of the evidence habeas
corpus case, deference should be given to thedfifact's verdicunder Jackson v. Virginia and
then to the appellate court's consideration of that verdict, as commanddeDBAATucker v.

Palmer, 541 F.3d 652 (B Cir. 2008); accord Davis v. Lafler, 658 F.3d 525, 531 {6Cir.

11



2011)(en bang¢)Parker v. Matthews, 132 S. Ct. 2148, 2152 (2012). Notably, “a comdy
sustain a conviction based upon nothing more than circumstantial evidetesdrt v.
Wolfenbarger, 595 F.3d 647, 656 {&Cir. 2010).

We have made clear thddckson claims face a high bar in federal
habeas proceedings because they are subject toateos of
judicial deference. First, on direct appeal, "it is the responsibility of
the jury-- not the court- to decide what conclusions should be
drawn from evidence admitted at trial. A reviewing court may set
aside the jury's verdict on the ground of insufficient evidence only
if no rational trier of fact could have agreed with the jury."
Cavazos v. Smith, 565 U. S. 1, _ , 132 S. Ct. 2, 181 L. Ed. 2d
311, 313 (2011) (per curiam). And second, on habeas review, "a
federal court may not overturn a statourt decision rejecting a
sufficiency of the evidence challenge simply because the federal
court disagrees with the state court. The federal court instead may
do so only if the state court decision was ‘'objectively
unreasonable.™ lbid. (quoting Renico v. Lett, 559 U. S.
130 S. Ct. 1855, 176 L. Ed. 2d 678 (2010)).

Colemanv. Johnson, 566 U.S. _ , 132 S. Ct. 2060, 2062 (2012)(per curiam).
The Warden raises no procedural defenses to this claim, but defends on the merits

(Supplemental Ratn, ECF No. 15, PagelD 1860).

The Abduction Charges

Steele was convicted by a jury of violating Ohio Revised Code 8§ 2905.02(A)(1) and
(A)(2) which provide

(A) No person, without privilege to do so, shall knowingly do any
of the following:

(1) By foree or threat, remove another from the place where the
other person is found;

12



(2) By force or threat, restrain the liberty of another person under
circumstances that create a risk of physical harm to the victim or
place the other person in fear;

Steelebegins by making the point that neither of these crimes is a strict liability crime.
Each requires that the alleged offender acted “knowing8téele’s argument ihat he cannot
have acted knowingly because he was following police policy:

A police officer that acts in accordance to policy cannot have the
mental state of “knowingly” to commit a criminal offense because
their mental state is to follow police policy. As a result, Petitioner,
as a police officer whose actions are consistent with policydcou
not have had the requisite mental state to criminally abduct
Maxton.

(Reply, ECF No. 16, PagelD 1834That is not the law Rather, the Ohio Supreme Court aptly
summarized the law of privilege for a police officer making an arrest whewotéw

A police officer has a right conferred by law to execute a
warrantless arrest of any person who the police officer has
reasonable cause to believe is quilty of certain enumerated
offenses, including theft offenses and offenses of violeRcE.
2935.03(B)(1) A police officer has reasonable or probable cause
to arrest when the events leading up to the arrest, "viewed from the
standpoin of an objectively reasonable police officer, amount to"
probable causeélrnelas v. United Sates, 517 U.S. 690, 696, 116
S.Ct. 1657, 134 L.Ed.2d 911 (199@robable cause exists when
there are facts and circumstances within the police officer's
knowledge that are sufficient to warrant a reasonable belief that the
suspect is comitting or has committed an offendgeck v. Ohio,

379 U.S. 89, 96, 85 S.Ct. 223, 13 L.Ed.2d 142 (196#ing
Carroll v. United States, 267 U.S. 132, 162, 45 S.Ct. 280, 69 L.Ed.
543, T.D. 3686 (1925)f an arrest is made without probable cause,
the arrest is constitutionally invalitate v. Timson, 38 Ohio St.2d

122, 127, 311 N.E.2d 16 (1974). .

[A] police officer is not automatically stripped of statutory
privilege and exposed to criminal liability if a coulinds in
hindsight that the officer made an arrest on less than probable
cause. When looking at a police officer's liability in tbeil
context, privilege is lost when "a reasonable official would
understand that what he is doing violates [a clearly ksiaiol]

13
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https://www.lexis.com/research/buttonTFLink?_m=fd300ccf5d27c1764ab405c31ac0d2d6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b138%20Ohio%20St.%203d%201%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=97&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b267%20U.S.%20132%2c%20162%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAz&_md5=c33e1b8d3df97a77365fd7fe155d6ac6
https://www.lexis.com/research/buttonTFLink?_m=fd300ccf5d27c1764ab405c31ac0d2d6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b138%20Ohio%20St.%203d%201%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=99&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b38%20Ohio%20St.%202d%20122%2c%20127%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAz&_md5=b26c0b4fb9e4a50178a5bbbb1a61152a
https://www.lexis.com/research/buttonTFLink?_m=fd300ccf5d27c1764ab405c31ac0d2d6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b138%20Ohio%20St.%203d%201%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=99&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b38%20Ohio%20St.%202d%20122%2c%20127%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAz&_md5=b26c0b4fb9e4a50178a5bbbb1a61152a

right.” Anderson v. Creighton, 483 U.S. 635, 640, 107 S.Ct. 3034,
97 L.Ed.2d 523 (1987)We find this principle to be applicable to
the context of a police officer's authority to arrest, pursuaRt@
2935.03 and correspondingly, the officer's "privilege" as defined
in R.C. 2901.01(A)(12)Accordingly, a police officer doe®t lose
the privilege to arrest merely because probable cause is lacking.
However, the police officer loses the privilege to arrest when a
reasonable police officer would understand that probable cause is
lacking.
Sate v. Seele, 138 Ohio St. 3d 1 (2013). Steele offers no authority suggesting this is not a

correct statement of the law involved.

The Evidence

In his last set of Objections, Steele asserted that the trial record is “full ofdkattsd to
what [he] was thinking prior to making a decision to arrest.” (ECF No. 11, Pagel) 551
However, counsel had given no record reference to those facts, either in than Petithe
Objections. The Magistrate Judge accordingly ordered Steele to “file aneioly must contau
record references to any and all testimony on which Petitioner reli&sotv a violation of 28
U.S.C. § 2254(d)(2).” (Order, ECF No. 13, PagelD 536.his Reply, Steele hdded numerous
references to (1) a secretigcorded conversation betweere@é and Police Officer Robert
Randolph (Reply, ECF No. 16, PagelD 18BB 1897193%) and the testimony of Detective
Calvin Mathis (d. at PagelD 1884, 18880). There is no testimony from Steele about probable
cause or what he was thinking at any gitime because he did not testify at all.

The State’s first witness at trial was Detective Calvin Mathis (Trial Tr. EGF1M1,

2 The documentiled at ECF No. 171 appears to be a transcript of that conversation. As filed, it is n@raictited

in any way. It is not part of the State Court Record filed by the WardkRetitioner has not moved to expand that
record. However, assuming the authenticity of the transcript as filed heregniversation was heard by the jury
and there is no bar to its being considered here arisingGuoken v. Pinholster, 563 U.S. 170 (2011).
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https://www.lexis.com/research/buttonTFLink?_m=fd300ccf5d27c1764ab405c31ac0d2d6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b138%20Ohio%20St.%203d%201%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=103&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b483%20U.S.%20635%2c%20640%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAz&_md5=a1cfd37e03e1e7168e8742f04f4745e3
https://www.lexis.com/research/buttonTFLink?_m=fd300ccf5d27c1764ab405c31ac0d2d6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b138%20Ohio%20St.%203d%201%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=103&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b483%20U.S.%20635%2c%20640%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAz&_md5=a1cfd37e03e1e7168e8742f04f4745e3
https://www.lexis.com/research/buttonTFLink?_m=fd300ccf5d27c1764ab405c31ac0d2d6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b138%20Ohio%20St.%203d%201%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=104&_butInline=1&_butinfo=OHIO%20REV.%20CODE%20ANN.%202935.03&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAz&_md5=cf87c82988d5c3905a915a532c1e04be
https://www.lexis.com/research/buttonTFLink?_m=fd300ccf5d27c1764ab405c31ac0d2d6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b138%20Ohio%20St.%203d%201%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=104&_butInline=1&_butinfo=OHIO%20REV.%20CODE%20ANN.%202935.03&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAz&_md5=cf87c82988d5c3905a915a532c1e04be
https://www.lexis.com/research/buttonTFLink?_m=fd300ccf5d27c1764ab405c31ac0d2d6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b138%20Ohio%20St.%203d%201%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=105&_butInline=1&_butinfo=OHIO%20REV.%20CODE%20ANN.%202901.01&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAz&_md5=aadcf32871de0df15df3800186484bd9

PagelD 919). In the spring of 2009, he worked Md#tective Steeled. at PagelD 920. At
that time there had been a seriof aggravated street robberies in the Northside area of
Cincinnati to which Steele was assign&dl. Mathis and Steele had an apartment they rented
together at 5720 Winton Road, Apartment 3@b. at PagelD 921. Mathis identified an arrest
report forRamone Maxton’s arrest that is in issuid. at PagelD 927. Steele asked Mathis to go
with him to interview Ramone Steelel. at PagelD 937. Other than the fact that shspect

was identified as a black male, there was nothing to lead Mathis ievdé&amone Maxton
could have been involved in the robbery of Anthony Bartdit.at PagelD 94@11. Likewise
there was nothing in the description of the person who robbed Todd Bronnert thatthes td
believe the suspect could have been Ramone Maxtoat PagelD 946-47.

Mathis went with Steele to take three young boys into custody at Rieeksmblemy on
May 7, 20091d. at PagelD 951. All three, including Ramone Maxton, were taken to the police
district station in handcuffs in the rear of police cruiskts.at PagelD 953. Mathis was of the
opinion that, even though these individuals were confined in the rear of police cruisers from
which they could not alight on their own, they were not under atcesat PagelD 9560n their
way to pick up these three minors, Steele told Mathis nothing that would constitute @robabl
cause for arrestd. at PagelD983.

AssistantProsecuting Attorney Meghan &mahan presented the aggravatdibery case
against Marcus Miller to the grand jury. She learned from Steele that eligktte seen on a
car under suspicion in connection with these robberies came back registeredadviakeon.

Id. at PagelD 1039. Steele told her it was hiseegmce that car used for this kind of crime
were often being used by the children of the registered owsherRamone Maxton, Lamont

Green, and Anthony Griffin were identified by Steele as teenage boys\wiimg\licia Maxton.
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Id. at PagelD 10390. After getting the minors pulled out of class and taking them to District
5, Steele toldShanaharhe immediately excluded Green as a suspedt. at PagelD 1042.
Ramone denied any involvement and Steele told him that if he didn’t tell Steele wHat Stee
“want[ed] to hear about these robberies, | am going to charge your magineigding to charge
you, | am going to lock your mother up, and she is going to get convicted oflthist PagelD
104243. This persuaded Ramon to admit he was in the car that dightat PagelD 1043.
Then he went to Lamont Green who denied Ramone was invdtizedt PagelD 1044.

Steele toldShanaharthat Alicia Maxton came in the next morning and brought her
boyfriend, Marcus Miller, whom she accused of the robbelik at PagelD 1046 During this
conversation before Shanahpresented the Miller case to the grandyjon May 15, 2009,
Steele told Shanaham three occasions that he “knew Ramone was innocent, but | had to make
sure Alicia cooperated with this. eHSteele] repeatedly told me he knew that Ramone Maxton
had nothing to do with these aggravated robberlds.at PagelD 1047.

Immediately after talking to Steel8hanahanearned from Alicia Maxton that Ramone
was still locked up.ld. at PagelD @51. Ms.Shanahamecounted what happened next:

| went back into what we call theubble, the room where Julian
Steele was sitting.And | asked him in a very aggressive manner:
Under what theory and in what world he thoughat it was
appropriate to leave a boy locked f@p eight days when he knew
that child wasnnocent and had nothing do with these crimes.

Q. And what did he say?

A. Again, | was very aggressive antherefore, he was very
defensive. He immediatebaid, well, you know, | wasn't sutleat

he didn't have anything to do with it. And | said, what are you
talking about? You told me three times you knew that was

innocent. And he said, well, | was & 90 percent sure that he
didn't have anythingp do with it, but | wasn't completesure.
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| said, he told you he had nothitng do with it. Anthony Griffin

told you thathe had nothing to do with it. His mother tglou that

he had nothing to do with it. What left any question? And he went

on to say, well, Ramone knew how much money they had gotten in

the crime and how it went down. And | said that's because Ramone

Maxton and his mother told you that these two perpetrators came

home and bragged about their crime. That is how Ramone knew

about how much money the two actual perpetrators got and how

the crime had gone down. | said so why did you think that he had

anything to do with this? Why did you leave him locked up? And

he just looked at me and said, "weHand that was it.
Id. at PagelD 10553. She also testified that what 3¢elkead done to Ramone Maxton would
be “clearly” considered placing him in custody under the law of Ofibe jury later learned
from Alicia Maxton that Steele had a sexual motive for keeping Ramone in jail @nualyttize
time he talked to Shanahan, he had already persuaded Ms. Maxton to perform oral sex on him.
Id. at PagelD 1381.

The question of whether an arresting officer had probable cause to makesinsaan

objective question, not a subjective orierobable cause to make an arrest exists if the facts and
circumstances within the arresting officer’'s knowledge “were suffidiewarrant a prudent man
in believing that the [arrestee] had committed or was committing an offeBsekv. Ohio, 379
U.S. 89, 91 (1964). In general, the existencprobable cause is a jury question unless there is
only one reasonable determination possibtancey v. Carroll County, Ky., 876 F.2d1238 (6"
Cir. 1989). Probable cause is to be assessed from the perspective of the reasonablendfieer o
scene, rdter than with the 20/20 vision of hindsighKostrzewa v. City of Troy, 247 F.3d 633,
639 (6" Cir. 2001),quoting Graham v. Connor, 490 U.S. 386, 394 (1989).

“On habea review pursuant to § 2254, @urt faced with a record of historical facts that

supports conflicting inferences [aral fortiori findings] must presumeeven if it does not

affirmatively appear in the reccrethat the trier of fact resolved any such conflicts in favor of
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the prosecution, and must defer to that resolutidsiackmon v. Booker, 696 F.3d 536, 538 {6

Cir. 2012),quoting McDaniel v. Brown, 558 U.S. 120 (2010)From the testimony it heard, the

trial jury concluded Steele took Ramone Maxton into custody without probable cause and
therefore lost the immunity which a police officer has when he arrests witalge cause. The

First District's affirmance, thoughusnmary and couched in words quoted from the Ohio
Supreme Court’s decision, resolves the probable cause question atgelest Steele has failed

to show that decision was an unreasonable determination of the facts in light of theeesvide
presented. Thefore the Third Suiglaim of the First Ground for Relief should be dismissed

with prejudice.

Conclusion

Based on the foregoing analysis, the Magistrate Judge respectfully recodsthat the
First Ground for Relief be dismissed with prejudice. The Magistrate Judgelteasly
recommended that the other Grounds for Relief be similarly dismissed andn@efited no
objections. Because reasonable jurists would not disagree with this conclusiamméd?ethould
be denied a certificate of appealability and the Court should certify to the Sixtht@hat any
appeal would be objectively frivolous and therefore should not be permitted to prodeeda

pauperis.

September 26, 2016.

sl Michael R. Merz
United States Magistrate Judge
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(b), any party may serve and fileispeciften objections to the
proposed findings and recommendations within fourteen days after being wétvéds Report

and Recommendations. Pursuant to Fed. R. Civ. P. 6(d), this period is extended to seventeen
days because this Report is being served by one of the methods of service kddR. Civ.

P. 5(b)(2)(C), (D), (E), or (F). Such objections shall specify the portions of the Rdypected

to and shall be accompanied by a memorandum of law in support of the objections. If the Repor
andRecommendations are based in whole or in part upon matters occurring of reconfat an
hearing, the objecting party shall promptly arrange for the transcripfidine record, or such
portions of it as all parties may agree upon or the Magistrate Judge deewxisrgyffinless the
assigned District Judge otherwise directs. A party may respond to ampaitigs objections

within fourteen days after being served with a copy thereof. Failure to makaiaigein
accordance with this procedure may forfagts on appealSee United States v. Walters, 638

F.2d 947, 949-50 (6th Cir. 198Thomasv. Arn, 474 U.S. 140, 153-55 (1985).
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