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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

HORTER INVESTMENT : Case No. 1:15-cv-00477
MANAGEMENT, LLC, :
Judge Susan J. Dlott
Plaintiff,
V. : Order Regarding Defendants’ Motions
: for Summary Judgment
JEFFREY CUTTERet al,

Defendants.

This matter is before the Court on tletion for Summary Jdgment by Defendant
Jeffrey Cutter (Doc. 71) and the Motion forrBmary Judgment by Defendants Ryan Borer and
PCM Advisory LLC (“PCM”) (together, “BoréPCM”). (Doc. 72.) Defendants move for
summary judgment as to each claim assertathagthem by Plairffi Horter Investment
Management, LLC (“Horter”) itits Second Amended Complain{Doc. 43.) For the reasons
that follow, Cutter's Motion will be GRANED IN PART and DENIED IN PART, and
Borer/PCM’s Motion will be DENIED.

l. BACKGROUND

Broadly, this action concerns the enforcefpaind interpretationf noncompetition and

nonsolicitation provisions in a caatt between Horter and Defemd&utter. The contextual

facts relevant to this contraatdits aftermath are set forth below.

! Cutter seeks judgment in his favor on “all counts.” (Beflot. Summ. J. at PagelD 1076, Doc. 71.) As the
Second Amended Complaint specifies, howe@eunt Il for tortious interferenogith contract is asserted only as
to Borer/PCM. (Second Am. Compl. at PagelD 384, Doc. 43.)
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A. Facts
1. Horter’s business

Horter is a registered investnteadvisory (“RIA”) firm locatedn Cincinnati, Ohio that is
licensed with the Securities and Exchangen@ussion. Investmeniaisor representatives
(“IARs”) have the option to opetaunder their own RIA or toontract with an RIA such as
Horter. The benefit of the latter is assistamwith overhead, including licensing, compliance,
fund managers and custodians, and administratipeort. In practicendividual investment
clients contract with IARs, whtihhen provide investment offeringisrough their IAR’s RIA. The
RIA charges a fee for services to the indual investment clients (the “Gross Client
Revenue”)—a portion of which goes to the IAR adtag to the contract between the RIA and
IAR. IARs in this scenariare independent contractors.

Because IARs secure and maintain individnaeéstment client relationships, an RIA’s
profitability is tied to its rodr of IARs. To attract more IARs, RIAs frequently partner with
field marketing organizations (“F®s”) that, like RIAs relativéo investment products, assist
those who are selling insurance produetg(annuities and life insunae). Many IARs also are
licensed to sell insurance products; by partrgewith an FMO, an RIA gains access to the
FMO'’s IAR pool for recruitment. In this caddorter had partnered with an FMO called
3-Mentors. If a 3-Mentors IR registered his investor licea with Horter, 3-Mentors was
entitled to a referral fee. Thmrtnership was not exclusiv8:Mentors was contractually free

to, and did, partner with Rk other than Horter.

2 To the extent undisputed, and unless otherwise noted, the facts set forth herein are derivedSeconith
Amended Complaint (Doc. 43), Answers thereto (Docs. 44, 47, and 52), Cutter’s “StatEbhedisputed Facts”
(Def.’'s Mot. Summ. J. at PagelD 1044—60, Doc. Bbyer/PCM'’s “Undisputed Material Facts” (Def.'s Mot.
Summ. J. at PagelD 1083-1101, Doc. 72), and bothad@itP®f's “Statement of Facts.” (Pl.'s Opp’n Mem. at
PagelD 2135-58, Doc. 84; Pl.'s Opp’n Meat PagelD 2827-54, Doc. 85.)



2. Cutter and Lang join Horter
Cutter and Pete Lafigvere IARs who had registered their investor licenses with Horter.
Cutter first joined Horter in late 2011, and Lang joined around the samé tioeter required
that its IARs sign an independerantractor agreement. Horter’s form IAR agreement contains
restrictive covenants. In March of 2014, Cutter executedvad AR Agreement (the “2014 IAR
Agreement”) that contained provisions uniqaeCutter. The portion of the 2014 IAR
Agreement that forms the basis ostbontroversy is the following:

3. Non-competition. In considerah of this Agreement aniges to be received for
the performance of his/her duties hereur{@&riter] hereby agrees that, as long as
this Agreement remains in full force amffect and for a pesd of twelve (12)
months after the termination of this Agreement, whether badten of Horter or
[Cutter], [Cutter] willnot, directly ormdirectly, own, have a proprietary interest of
any kind in, be employed by, laepartner in, or serve asconsultant to or in any
other capacity with any firm, partnerghicorporation, busess enterprise or
individual which is engaged in compett with Horter for the providing of
financial planning or investment advise [sic] that is located within sixty (60) miles
of Hamilton County, Ohio. [Cter] further hereby agredésat, during the term of
this Agreement and for a period of twelv@)inonths after the termination of this
Agreement, [Cutter] will not directly or directly set up his om/or any affiliated
Registered Investment Advisfirm, solicit any employeegr contractor of Horter
for employment with [Cutter] himself/rgelf or with any other company or
organization with which [Cutter] asso@at himself/herself. [Cutter] may go to
another Registered Insinent Advisor firm.

1) [Cutter] or any associateshtities or persons will nestablish a Registered
Investment Advisor firm.

2) [Cutter] or anyassociated entities or persavi§ not solicit any employees
or contractors/advisorstfeer than those directhecruited by [Cutter]) of
Horter[.]

3) [Cutter] may go to anbér Registered Investment Advisor firm but not of

% Lang had been a Defendant until he was dismissed from this lawsuit by Notation Order entered September 2, 2015.
Lang and Horter have settled their claims. (Settlementéxgent and Release, Drewrtéo Dep. Ex.19 at PagelD
1900-15, Doc. 76.)

“* None of the briefs or memoranda cite the date that fiestgcontracted with Horter, but the exact date is not
material. (Def.’s Mot. Summ. J. at PagelD 1046, Doc. Zart) joined [Horter] the same year as Cutter . . ..");
Pl.’s Opp’'n Mem. at PagelD 2137, Doc. 84 (“Horter had hired [Lang] as an IAR one year [earlier than. Cutter]
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an associated entity or person.

4) [Cutter] or any assatied entities or persongy not recruit any ELITE
advisors of Horter that [Cutted currently affiliated with.

5) [Cutter] or any entitiesr persons is also proliied from using any Horter
Training Materials includinghe Horter websites ahg time after Termination.

4. This prohibition against soliciting any Hertemployee, Horter advisors (other

than those directly recteid under Independeontractor/Jeffrey Cutter/Cutter
Financial Group “Cutter” oraffiliated entity direct recruits) , meaning also
Independent Contractor/Jeffr&utter/Cutter Fiancial Group “Cutter” cannot
recruit any Elite Advisorsgontractor (advisor) or amey manager is absolute,
regardless of the type difusiness or employment or ether or not it is in
competition, direct or indect, with Horter . . . .

(Pl’s Second Am. Compl., Ex. A, 11 3a#PagelD 390-91, Doc. 43-1.) The numbered

paragraphs 1-5 set out by parestseand the final paragraph (drg the provisions unique to

Cutter's 2014 IAR Agreement.

The parties do not agree on the precise retisdrihese provisions were incorporated
into the 2014 IAR Agreement, but they do dapute the following with respect to Cutter’s
position among other IARs. First, in 2012, Cutterated a marketing company called Radical
Promoting (“Radical”) with a partner, Leib8ternbach, which was designed to streamline
marketing and branding for inves¢nt professionals. Horter knew that Radical worked with
certain of Horter's IARs, but there was mintract between Radicand Horter governing
Radical’s relationship with Horter IARs. Swew, Cutter and Drew Horter, Horter’s president

and founder, had negotiated additional compensati Cutter for referring IARs to Horter,

though this arrangement was nadueed to a written agreeménfrhird, both Cutter and Lang

® Cutter Financial Group is Cutter's own company, whipkrated in Massachusetts. (Def.’s Mot. Summ. J. at
PagelD 1046, Doc. 71.)

® Cutter argues that he was not paid for his referrals at all, or in any event, not paid according to their informal
agreement. (Def.'s MoSumm. J. at PagelD 1049-1051, Doc. 71.) Horter counters that Cutter was fully
compensated under their informal agreement. (Pl.[srOdem. at PagelD 2142, Doc. 84.) As discusséa,
resolution of this fact does not bear upon the Court’s decision regarding the pending Motion.
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were considered “ELITE” IARs, a term distinativo Horter and that fers to its ten most
valuable IARs based on assets under management.
3. Creation of a new RIA: PCM

Toward the end of 2014, Cutter actively begarspung a path out of Horter. Earlier in
2014, Cutter had met Ryan Borer, who had an osine interest in an entity called Fusion.
While Fusion already operated an RIA at tivae, Cutter was looking for an RIA with a model
more focused on its IARs. Cutter and Borer both admired the “Keller Williams” business model,
in which IARs eventually could benefit from owship/profit sharing with their RIA. At this
time, Lang was also planning to leave Hortlrough the parties disagree on what ultimately
triggered his departure.

Toward the end of 2014, Borer, Cutter, &rmthg communicatedomut an RIA modeled
on the ideas that they had discussed. In Noeermb2014, Borer took the formal steps to create
PCM2 PCM is a Texas limited liability companyitvits principal place of business in Texas,
while also maintaining an office in Ohio. PCM contracted with Radical for marketing and
technology services.

Lang and Cutter resigned from Horteregfive February 2, 2015 and February 4, 2015,

respectively, and registered with PCM.

"See, e.gApp. to Def.’s Mot. Summ. J., Cutter Dep. 189:20a2PagelD 1344, Doc. 72¢1l basically just told
Horter that | was going there. [Lang] had alreadglenhis decision. [Lang] was already going theredhtraPl.’s
Opp’n Mem. at PagelD 2143-44, Doc. 84 (describing Horter's argument and evidence regateirg Cut
solicitation of Lang to join PCM).

8 PCM’s formation documents, includjrihe Texas Secretary of State Caxtifion of Formation of a Limited
Liability Company, federal EIN number, SEC registratiand LLC Agreement, do not reference Cutter or any
entity in which Cutter holds an ownership interest. (App. to Def.’s Mot. Summ. J., Borer Dep. Ex. 3 at PagelD
1383-1402, Doc. 72-1.) The Court attaches no significinttee word “create” as it pertains to the interpretation
of the 2014 IAR Agreement. This concept is vigaigudisputed by the parties, as will be discusaéd.

° The parties do not cite an exact date, but because Reslicstered and created PCM'’s website, the Court infers
that it was around November of 2014. (Confidential App. to Pl.’s Opp’n Mem., Woods Dec. Ex. A-2DBprer
104:2-105:22 at PagelD 3572—73, Doc. 86 (Borer describing PCM’s contract with Radical).)
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4. Horter/3-Mentors partnership terminates and twenty-four Horter IARs go to
PCM

In early 2015, 3-Mentors entered into a parshg with PCM, similar to that which it
had with Horter. Between March 26 andieta27, 2015, 3-Mentors hosted a conference in
Atlanta (the “Atlanta Conference”at which both Cutter, on behalf Radical, and Borer, on
behalf of PCM, made back-to-back presentatiddsrter did not attend this conference and
ultimately terminated its relationship with 3-Mentdfs.

Between early February of 2015 and mid-Jofly2015, twenty-four Horter IARS left
Horter to register with PCMAII but four of these IARs lefHorter subsequent to the Atlanta
Conference. Of the twenty-four, Horter consideimd of them IARs to be “ELITE” as that
term is used in Cutter's 2014 IAR AgreemefBtcott Moore, Don Cloud, Rick Durkee, and Pete
Lang.

B. Procedural Posture

This civil action originallywas filed in the Hamilton @unty Court of Common Pleas on
May 22, 2015. PCM removed the lawsuit to the Beut District of Ohio on July 20, 2015.

Cutter and Borer/PCM have moved for summary judgment as to each claim asserted
against them in Horter’'s Second Amended Complaigainst Cutter, Horter alleges breach of
contract, breach of fiduciauty, and tortious interferencetwibusiness relations. Against
Borer/PCM, Horter alleges tortious interferemgéh contract and tortious interference with
business relations. Horter seeks injunctive regdinst all Defendants. The Motions are ripe

for adjudication.

9 Horter argues that 3-Menwtdisinvited” Horter from attending the Atlanta Conference. (Pl.’s Opp’'n Mem. at
PagelD 2155, Doc. 84.) Horter does not appear to dispute, however, that it was Drew Hddengigt
terminated the partnership between it and 3-Mentors. (Confidential App. to Def.’s Mot. SumnwJ{dbier

Dep. 203:12-19 (May 24, 2016) at PagelD 1971, Doc. 78.)
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I. STANDARD OF LAW

Although a grant of summary judgment is notlastitute for trial, it is appropriate “if the
movant shows that there is no genuine dispute aay material fact and the movant is entitled
to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The process of evaluating a motion for
summary judgment and the respective burdeimspbses upon the movant and the non-movant
are well-settled. First, “a party seeking summjadgment always bears the initial responsibility
of informing the district courndf the basis for its motion, andedtifying those portions of [the
record] which it believes demonstrate the abseheegenuine issue of material fact[.Celotex
Corp. v. Catrett477 U.S. 317, 323 (1986ee LaPointe v. United Autoworkers Loc. 68F.3d
376, 378 (6th Cir. 1993). This burden may bes§atl, however, by the movant “pointing out to
the court that the [non-moving party], havingltsufficient opportunity for discovery, has no
evidence to support an essentianeént of his or her caseBarnhart v. Pickrel, Schaeffer &
Ebeling Co., L.P.A.12 F.3d 1382, 1389 (6th Cir. 1993).

Faced with such a motion, the opposing party must submit evidence in support of any
material element of the claim or defense ategasuthe motion on which it would bear the burden
of proof at trial. Celotex 477 U.S. at 331-32. As “the requirempoitthe Rule] is that there be
no genuineissue ofmaterialfact,” the Supreme Court has madear that “[o]nly disputes over
facts that might affect the outcome of the suit under the governing law will properly preclude the
entry of summary judgment.Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986)
(emphasis in original). Ancillary factual @istes, those “that are irrelevant or unnecessaryl,]
will not be counted.”ld. Furthermore, “[tlhe mere existenoka scintilla of evidence in support
of the [non-movant’s] position will be insufficierthere must be evidence on which the jury

could reasonably find for the [non-movant]d. at 252. Instead, the opposing party must



present “significant probative evidence” dentoaisng that “there is [more than] some
metaphysical doubt as to the material factsSuovive summary judgment and proceed to trial on
the merits.Moore v. Philip Morris Cos., In¢8 F.3d 335, 339-40 (6th Cir. 1993) (applying
Anderson477 U.S. at 249-50atsushita Elec. Indus. Co., Ltd. v. Zenith Radio Ge¥p5 U.S.
574, 586 (1986)).

At this summary judgment stage, it is tio¢ Court’s role “to weigh the evidence and
determine the truth of the matter but [ratherflédermine whether there is a genuine issue for
trial.” Anderson477 U.S. at 249. In so doing, “[tlhe evidence of the non-movant is to be
believed, and all justifiable inferencase to be drawn in [its] favor.1d. at 255 (citingAdickes
v. S.H. Kress & C0.398 U.S. 144, 157-59 (1970) (citikipited States v. Diebold, In6369
U.S. 654, 655 (1962))). Adherenicethis standard, however, does not permit the Court to assess
the credibility of withessesSee Adams v. Metiydl F.3d 375, 378 (6th Cir. 1994) (citing
Anderson477 U.S. at 255)).

1. ANALYSIS

The central issue in this coaversy is whether the resttie covenants ilCutter's 2014
IAR Agreement are enforceable, as it underpindtieach of contract and tortious interference
with contract claims, and is relevant to whetbefendants tortiously interfered with Horter’s
business relations. Thus, the Court will dedlie question before addressing each of the
discrete counts of Plaintiff's Second Amended Complaint.

A. Enforceability of the 2014 IAR Agreement*

To succeed on a breach of contract claimder Ohio law, which the parties agree

governs this dispute, Horter muestablish (1) th existence of a binding contract or agreement,

1 Although Horter only asserts a claint fareach of contract as to CuttBgrer/PCM devote a significant portion
of their memoranda to contract enforceability issues as ddiatibe tortious interference with contract claim that is
asserted against them. Therefore, the following sections address the arguments of all Defendants.
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(2) that it performed its contractual obligatio(®), that the other party failed to fulfill its
contractual obligations withoutdal excuse, and (4) that it sukkel damages as a result of the
breachGarofalo v. Chicago Title Ins. Cal04 Ohio App. 3d 95, 108, 661 N.E.2d 218, 226
(Ohio Ct. App. 8 Dist. 1995) (citingat’l City Bank v. Erskine & Son458 Ohio St. 450, 110
N.E.2d 598 (1953)). The partiesestuously dispute the first elemt as it pertains to the
noncompetition and nonsolicitation provisions of the 2014 IAR Agreement (together, the
“Restrictive Covenants”).

Courts must carefully scrutinize coatts with restrictive covenanttake Land Emp.
Group of Akron, LLC v. Columbget01 Ohio St. 3d 242, 244, 804 N.E.2d 27, 30 (2004)
(“Generally, courts look upon noncompetition @gments with some skepticism and have
cautiously considered and carefully scrutinizeshtti’) (internal citation omitted). Nevertheless,
they are a fact of “modern economic reas” and are not strictly prohibitedd. Under Ohio
law, restrictive covenants may be enforced agamuependent contractors as well as traditional
employees.Americare Healthcare Svcs., Inc. v. Akabyadka. 10AP-777, 2010 WL 4705148,
at *7 (Ohio Ct. App. 10 Dist. Nov. 18, 2010). T@eurt will begin with whether there was
consideration for the 2014 IAR Agreement before turning to its substance.

1. Consideration

Cutter argues that a failure of coraidtion renders the 2014 IAR Agreement
unenforceable. In support of this argument;lngracterizes the Ohio Supreme Court’s decision
in Lake Landas directing courts to ingégate the adequacy of caharation in contracts with
restrictive covenants(Def.’s Mot. Summ. J. at PagelD 1061-62, Doc. 71.) The Court finds that
this is a mischaracterization, thake Landcourt having in fact stated: “We concur in the view

that in cases involving noncompetition agreements) ather cases, it is still believed to be



good policy to let people make their owrrdp@ins and their own valuationsl’ake Land 804

N.E.2d at 32—-33 (internal quotation omitted). Whexs here, the relationship between the
parties is at-will, “consideration exists topport a noncompetition agreement when, in exchange
for the assent of an at-will employee tpraffered noncompetition agreement, the employer
continues an at-will employmerglationship that could legallye terminated without causédd.

at 32.

Cutter urges that while continued at-will employment may in certain cases constitute
adequate consideration, Horter offesattlitional consideration for the 2014 IAR Agreement—
its promise to pay Cutter referral fees. When Hattémot perform, this resulted in a failure of
consideration. (Def.’s Repbt PagelD 4291, Doc. 88.) While acknowledging an informal
agreement between Horter and Cutter about reffesl Horter disagrees with this premise.
Horter maintains that it required the Restriet@ovenants to protect itself, because Cutter,
through Radical, was developindagonships with its valuable IARs. Therefore, the only
consideration offered, or needed, for thidiidnal protection was a continued at-will
independent contractor relatiship. (Pl.’s Opp’n Mem. at PagelD 2141, 2160-62, Doc. 84.)

The Court finds that a reasonable juror carddclude that the onlgonsideration for the

2014 IAR Agreement was continued at-will employn&nBut, to the extent that a trier of fact

121t is undisputed that the 2014 IAR agreement does naereafe a separate, related oral agreement and that it does
contain an integration clauseSggPl.’s Second Am. Compl., Ex. A, 1 15RagelD 393, Doc. 43-1). There is also

no dispute that the effort to formalize the refearmhngement with a writterddendum was abandoned in

November of 2014. (Confidential App. to Pl.’s Opp’n Mem., Woods Dec. Ex-5, Cutter Dep. Ex. 7 at PagelD 3729—
30, Doc. 86 (November 19, 2014 email from Cutter to Drew Horter: “The proposed addendumegudtwork . . .

. I hope there are no hard feelings . . . . [l]t just did not work.”).) Nevertheless, Cutter citgsositiale testimony

in what appears to be a suggestion that he would not have signed the 2014 IAR Agreement alaemdam ad

related to referral feesSéeDef.’s Reply at PagelD 4291, Doc. 88; Ginsburg Aff. in Supp. of Def.’s Mot. Summ. J.,
Ex. C, Cutter Dep. 156:21-158:23 at PagelD 1643-486, ER). Cutter did sign the 2014 IAR Agreement,

however, and there is no evidence suggesting that he signed the agreement under duress or similar legal theory.
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was to agree that additional considerati@sin play, material issuesf fact—regarding terms
and compliance—remaifi.
2. Reasonableness

The Ohio Supreme Court has adopted asoeableness” standard for restrictive
covenants, which is to be datgned on a case-by-case bag&aimonde v. Van Vlerad2 Ohio
St.2d 21, 25-26, 325 N.E.2d 544, 547 (1975). A partyisges enforce such a contract must
show, by clear and convincing evidence, that t&rictéive covenants are1] no greater than is
required for the protection of the employel, &[] not impose undue hardship on the employee,
and [3] [are] not injurious to the publicFirstEnergy Solutions Corp. v. Flerick21 F.App’x
521, 525-26 (6th Cir. 2013) (citifgaimonde 325 N.E.2d at 544). The determination of
reasonableness is a question of ldgk.at 526.

Courts are to consider the followifgctors in assessing reasonableness:

[W]hether the covenant imposes tempanadl spatial limitations, whether the

employee had contact with customers, whether the employee possesses

confidential information or trade secretf)ether the covenant bars only unfair

competition, whether the covenant stifles the employee's inherent skill and

experience, whether the benefit to émployer is disproportionate to the

employee's detriment, whether the covergestroys the employee's sole means

of support, whether the employee's tawas developed during the employment,

and whether the forbidden employmenimerely incidental to the main

employment.

Basicomputer Corp. v. Scpi73 F.2d 507, 512 (6th Cir. 1992) (citiRgimonde 325

N.E.2d at 544).

13 Drew Horter testified that referral fees were paid based on a 10 basis point formula. (Girisbarg§ubp. of

Def.’s Mot. Summ. J., Ex. A Part 1, Drew Horter Dep.189-19 (May 24, 2016) at PagelD 1441.) Horter also
produced a document purporting to reflect fees paid to Cutter. (Confidential App. to PlrisM@pp., Woods Dec.

Ex. A-27 at PagelD 4005-07, Doc. 86.) Cutter, by contsteties that it is “his understanding that [he has] not been
paid on anything.” (Ginsburg Aff. in Supp. of Def.’s Mot. Summ. J., Ex. C, Cutter De2-3@at PagelD 1657,
Doc. 73.)
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The Court identifies the following sev&estrictive Covenants in the 2014 IAR
Agreement:

Related to competition:

1. 3. [A]s long as this Agreement remsim full force anceffect and for a
period of twelve (12) months afteretitermination of this Agreement . . .
[Cutter] will not, directly or indirectlyown, have a proprietary interest of
any kind in, be employed by, be a partneior serve as eonsultant to or
in any other capacity ¥i any firm, partnerspi corporation, business
enterprise or individualvhich is engaged in corafition with Horter for
the providing of financiaplanning or investmenadvise [sic] that is
located within sixty (60) mikeof Hamilton County, Ohio.

2. 1) [Cutter] or any assoced entities or persons witbt establista Registered
Investment Advisory firm.

3. 3) [Cutter] may go to anbér Registered InvestmeAtvisor firm but not of
an associated entity or person.

Related to solicitation:

4. [Cutter] further hereby agrees thatridg the term of this Agreement and
for a period of twelve (12) months after the termination of this Agreement,
[Cutter] will not directly or indiredy set up his own foany affiliated
Registered Investment Advisor firm lisd any employee, or contractor of
Horter for employment with [Cuttefiimself/herself or with any other
company or organizatiowith which [Cutter] asswates himself/herself.
[Cutter] may go to another Registd Investment Advisor firm.

5. 2) [Cutter] or anyassociated entities persons will nosolicit any employees
or contractors/advisorstfeer than those directhecruited by [Cutter]) of
Horter.

6. 4) [Cutter] or any associated entities persons may not recruit any ELITE
advisors of Horter that [Cutted currently affiliated with.

7. 4. This prohibition against solicitirany Horter employeé{orter advisor
(other than those dirdgtrecruited under Independent Contractor/Jeffrey
Cutter/Cutter Financiaroup “Cutter” oraffiliated entity direct recruits) ,
meaning also Independent Contraeifrey Cutter/Cutter Financial
Group “Cutter” cannot recruit any Eli#gdvisors, contracr (advisor) or
money manager is absolute, regassleof the type of business or

12



employment or whether or not it is inmapetition, direct or indirect, with
Horter . . ..

Defendants underscore the inartful draftinghefse provisions, which is apparent to the
Court. They are not well-integrated into the form IAR agreement language and, with one
exception, not contain explicit temporalgegographic limitations. Notwithstanding such
defects, however, courts may and have modifisttictive covenants to agh reasonable results.
First Energy Solutions Corp. v. Flerick21 F.App’x 521, 526 (6th Cir. 2013) (citiftpimonde
325 N.E.2d at 547)See also MP Totalcare Servs. v. Mattim®48 F. Supp.2d 956, 965 (N.D.
Ohio 2009). And in this regarthe Court declines to constraay ambiguity against Horter.
Volunteer Energy Servs., Inc. v. Option Energy, LA F.App’x 319, 322 (6th Cir. 2014).
Horter and Cutter, together,giated Cutter's unique Restiie Covenants. (Confidential
App. to Pl.’s Opp’n Mem., Woods DeEx. A-26 at PagelD 3999-4002, Doc. 86 (emalil
exchange between Cutter and Drew Hortezlated to their nedation of the 2014 IAR
Agreement)jd., Ex. A-5, Cutter Dep. Ex. 4 at PagelD 3717-19 (same).)

The Court will now discuss whegr the Restrictive Covenanare reasonable under Ohio
law or, alternatively, whether they can be modified consistent witR#ireondestandard?

a. Are the Restrictive Covenants no greater than necessary?
i. First Restrictive Covenant:

[A]s long as this Agreement remainsfidl force and effecand for a period of

twelve (12) months after thermination of this Agreeemt . . . [Cutter] will not,

directly or indirectly, own, have a proprigtainterest of any kind in, be employed

by, be a partner in, or serve as a conanttto or in any other capacity with any
firm, partnership, corporation, business emigse or individual which is engaged

14 Cutter emphasizes that a court is not obligated to meekifyictive covenants to render them reasonable. (Def.’s
Reply at PagelD 4289-4290, Doc. 88.) The Court agrees, but reads nothing in the cases cited that would direct it
notto exercise such discretion here, where modification would permit the fashioning of a remedy “in accord with
their intention at the time of contractingCintas Corp. v. Perry517 F.3d 459 (7th Cir. 2008) (quotiRaimonde

325 N.E.2d at 467).
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in competition with Horter for the prading of financial planning or investment
advise [sic] that is located within six{60) miles of Hamilton County, Ohio.

This first Restrictive Covenant contains aar geographic limitation, within “sixty miles
of Hamilton County, Ohio[,]” that removes it frothe scope of this controversy. PCM is located
in Texas, and therefore this provision cannasomably be said to prohibit Cutter’s alleged
conduct.

li. Second Restrictive Covenant: “[Cwlt] or any associated entities or
persons will not establish a Registd Investment Advisory firm.”

This second Restrictiv@ovenant contains no temjpdior geographic locations,
rendering it unreasonable on its face. The Coudsydtowever, that the form portion of the IAR
agreement references a twelve-month temgométiation, which is corroborated by email
negotiations between Drew Hertand Cutter also referengia twelve-month period.Sge id.

Ex. A-5, Cutter Dep. Ex. 4 at PagelD 3717 (Matéh 2014 email from Drew Horter to Cutter:
“We agreed that you and your group could go nd fither Managers and respect what Horter
provides for 12 months.”).)

Cutter urges that, because the twelve-monthicésnh in Lang’s ontract has not been
enforced, a twelve-month period is effectivelyeasonable in this case. (Def.’s Reply at
PagelD 4290, Doc. 88.) There is insufficienidewce of a pattern/actice of Horter’'s non-
enforcement of the twelve-month restrictiomtake a finding on that basis. Moreover,
settlement of the claims between Horter and Lianglevant to whether Horter would, absent
such a settlement, ordinarily enforce this ternthefform IAR contract.Finally, to the extent
that Cutter argues that Horter’s failure to act on the noncompetition provision in other cases
invokes “waiver by estoppel,” thelis no evidence that HorterisledCutter to believe that such

a provision would not be enforce&ee Try Hours, Inc. v. Douvill&885 N.E.2d 955, 962 (Ohio
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Ct. App. 6 Dist. 2013) (holdinthat “waiver by estoppel” quires a showing that the
complaining party was misled by the other partThe Court therefore finds a twelve-month
restriction reasonable.

The parties also do not dispukat Horter’s business is natial, and therefre the Court
does not find that the nationwide interfatéon urged by Horter in its Response is
unreasonabl® See id. 985 N.E.2d at 966 (nationwide namepete provision reasonable with
respect to a nationwedtrucking business).

iii. Third Restrictive Covenant: “[Cutr] may go to another Registered
Investment Advisor firm but not ohn associated entity or person.”

This third Restrictive Covenant, which prbhs Cutter from goingo the RIA of an
“associated entity or person,” wile read to have the temporal and geographic limitations of the
second Restrictive Covenant.

iv. Fourth Restrictive Covenant:

[Cutter] further hereby agrees that, dag the term of this\greement and for a

period of twelve (12) montladter the termination of this Agreement, [Cutter] will

not directly or indirectlyset up his own /or any affiliated Registered Investment

Advisor firm, solicit any employee, or coattor of Horter for employment with

[Cutter] himself/herself or with angther company or organization with which

[Cutter] associates hingdf/herself. [Cutter] mayo to another Registered

Investment Advisor firm.

This fourth Restrictive Covenard inapplicable to the allegjans at bar. This provision

expressly deals with saltation “for employment*® The Court can identify no claim by Horter

15 Horter does business in all fifty stat less Wyoming, and in the District of Columbia and U.S. Virgin Islands.
Cutter citesProfessional Investigations and Consulting Agency, Incorporated v. King€ar@hio App.3d 753,
760, 591 N.E.2d 1265 (1990), in support of the propositiaha lack of temporal or geographic limitation is
unreasonable. (Def.’s Mot. Summ. J. at PagelD 1066, Doc Kidgslandis distinguishable, because the absence
of any restriction imposed a far greabeirden upon its defendant (a privagesrity guard) as copared with Cutter
in this case.

1% The first portion of this provision, “[Cutter] further hbyeagrees that, during the teohthis Agreement and for
a period of twelve (12) months after the termination of Agiseement, [Cutter] will not directly or indirectly set up
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that the alleged solicitation oecruitment was “for employment.” Rather, the alleged

solicitations relate to independent contractois @m FMO, neither of which is eligible for

“employment.”

v. Fifth through SeventhRestrictive Covenants

The Court addresses the remaining Restric@igeenants, the fiftthrough the seventh,

together*’

[Cutter] or any associated entities persons will not dit any employees
or contractors/advisors (ber than those directly ceuited by [Cutter]) of
Horter.

[Cutter] or any associad entities or personsiay not recruit any ELITE
advisors of Horter that [Cutteris currently affiliated with.

This prohibition againssoliciting any Horter employee, Horter advisor
(other than those directlsecruited under Indeperdt Contractor/Jeffrey
Cutter/Cutter FinancibGroup “Cutter” or affiliated entity direct recruits)

, meaning also Indepeedt Contractor/Jeffrey Cutter/Cutter Financial
Group “Cutter” cannot recruit any Elite Advisors, contractor (advisor) or
money manager is absolute, regasi of the type of business or
employment or whether or not it iséompetition, direcor indirect, with
Horter . . ..

Besides lacking temporal and geograpimnitations, these provisions suffer another

defect. They fail to qualify the purpose fehich Cutter and his associated entities are

prohibited from soliciting/recrting Horter contractors/advisband ELITE advisors. In

particular, the Court finds the seventh prasisextremely overbroad. The Court will not

enforce a covenant so broad, and is compelldichibits applicability towhat was envisioned by

the parties as evidenced the other, unique additions the 2014 IAR Agreement:

his own /or any affiliated Registered Investment Advisor firm[,]” appears consistertheithtention of the parties
and will be combined with the similar, second Restrictive Covenant addsegsed

" Borer/PCM misstate the terms of the fifth RestricB@enant. The contract states “employees or” and not
“employees of[,]” as indicated by BafBCM. (Def.’s Reply at PagelD 4404, Doc. 89.) To the extent Horter’s

allegations are limited to solicitation i$ contractors/advisors, the Court does not address Defendants’ arguments

regarding the solicitation of Horter’'s employees.
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soliciting/recruiting IARs/3-Mentors to register partner with an RIA tht was “established” or
“directly or indirectly set up” by CutterSee Avery Dennison Corp. v. Kitsona$8 F. Supp.2d
848, 854 (S.D. Ohio 2000) (modifying the scopehaf restrictive covenant to prohibit
employment with only those companies thdt soducts “substantially similar” to, or
“competitive” with, the prior employerMattimoe 648 F. Supp.2d at 964 (N.D. Ohio 2009)
(reforming a contract’'s non-compete to limitatthe “wound care” field) Without the language
purporting to impose an “absolute” prohibition agsirecruitment for any purpose, the seventh
Restrictive Covenant effectively restates thénfdhd sixth. Accordinglythe Court will not give
the seventh Restrictiv@ovenant any effect.

In view of the above discussion, the Countd that only the Restrictive Covenants, as
modified below, will be evaluated under the standards set foRAimondeandBasicomputer

a. During the term of this Agreement and &operiod of twelve (@) months after the
termination of this Ageement, [Cutter] oany associated enég or persons will
not establish a Registerédvestment Advisory firmand will not directly or
indirectly set up his own/any affiliated Registered Wiestment Advisor firm, in
any of the forty-nine Unit States (except Wyominghe District of Columbia,
or the U.S. Virgin Island®

b. During the term of this Agreement and éoperiod of twelve @) months after the
termination of this Agreement, [Cutterjay go to another Registered Investment
Advisor firm but not of arassociated entity or person in any of the forty-nine
United States (except Wyoming), the District of Columbia, or the U.S. Virgin
Islands.

c. During the term of this Agreement and éoperiod of twelve @) months after the
termination of this Ageement, [Cutter] oany associated ené8 or persons will
not solicit any contractors/advisors (othi&n those directlyecruited by [Cutter])
of Horter in any of the fy-nine United States (exde@/yoming), the District of
Columbia, or the U.S. Virgin Island® register or partner with an RIA
established, or dictly or indiretly set up, by Cutter.

d. During the term of this Agreement and &operiod of twelve (@) months after the
termination of this Agreement, [Cutten any associated entities or persons may

18 This modified Restrictive Covenant combines the second and fourth Restrictive Covenants to the extent that the
Court finds only the first portion of the latter enforcealffeqg supraote 16)
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not recruit any ELITE adsors of Horter thgCutter] is currently affiliated with in
any of the forty-nine Unitk States (except Wyominghe District of Columbia,
or the U.S. Virgin Islands t@gister or partner with dRIA established, or directly
or indirectly set up, by Cultter.

b. Do the Restrictive Covenants protect legitimate interests?

Where a restrictive covenant pwses unreasonable restrictiomswill be enforced to the
extent necessary to protect teeployer's legitimate interestsRaimonde 325 N.E.2d at 547.
Therefore, before applying the modified Restret@ovenants to the bat@nof the reasonableness
factors, the Court congds whether Horter has demonstrateat ih sought to protect legitimate
business interests.

Borer/PCM state in their Motion d@h “Ohio Courts have recognizaxhly two legitimate
business interests thate sufficient to support enforcemeiita noncompetition agement,” and that
those interests are “preveng the disclosure of the former empdo) trade secretsr the use of the
former employer’s proprietary customer informatim solicit the former employer's customers.”
(Def.’s Mot. Summ. J. @agelD 1104, Doc. 72 (citifgrentlinger Ents. v. Currgrii41 Ohio App.3d
640, 752 N.E.2d 994 (Ohio Ct. Apd0O Dist. 2001)) (emphasis @ell).) Not so. Indeed,
Borer/PCM's argument demonstrates ttanger in trying to formulateduk letter law in an area of

law that is inherently fact specific—a danger thatSixth Circuit expresy has cautioned agairst:

We have cautioned against interpreting broadly a fact-bound case evaluating a
noncompete covenant. . . .

[A]n employer has a legitimatausiness interest in avoiding unfair competition caused
by an employee's misuse of adehtial information, but welisagree that this is the
only legitimate business imest an employer can ede to protect through a
noncompete covenant.

¥ In FirstEnergy 521 F.App’x at 526, the Sixth Circuit specifically refers toBnentlingercase cited by
Borer/PCM in cautioning the defendant therein from proposing an unwarranted andasentension of
Brentlinger'sholding.
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FirstEnergy 521 F.App’x at 528 (interhaitations omitted) (emphasadded). In fact, other

“legitimate interests” have beeecognized by Ohio courts:
An employer has a legitimate inter@stimiting not only a former employee's
ability to take advantage of personallationships the employee has developed
while representing the employer to the eoyel's established client, but also in
preventing a former employee from using former employer's customer lists or
contacts to solicit new customers.. In addition, an employer has a legitimate
interest in preventing a former empésyfrom using the skill, experience,
training, and confidential information the former employee has acquired during
the employee's tenure with his employer in a manner advantageous to a

competitor in attracting business, redass of whether it was an already
established customer tife former employer.

UZ Engineered Prod. Co. v. Midwest Motor Supply, ©€é7 Ohio App. 3d 382, 396-97, 2001-
Ohio-8779, 1 39, 770 N.E.2d 1068, 1080 (Ohio App. 141.[2001) (internal citations omitted);
see also Ak Steel Cor2014 WL 11881029, at *12 (recognizilegitimate business interests in
protecting confidential information and strategies, even those that de@td the level of a
trade secret, and customer relationships).

Cutter also citeBrentlingerin its discussion of whethére Restrictive Covenants protect
“legitimate interests.” Focusing dine perceived requirement thatrkéo show thait was protecting
proprietary information, Cutter serts several reasons why Hottas not made such a showing.
First, Cutter argues that theg®ective Covenants muaebt be necessary, besa Horter would have
wanted protection from any o6itARs disclosing proprietaryfiormation, but they were only
included in Cutter’'s 2014 IAR Agement. The Court disagredss Cutter himself acknowledges,
the form IAR contract coatned certain restrictiveovenants that could haserved the purpose of
protecting proprietary informationSéeDef.’'s Mot. Summ. J. at PagelD 1046-47, Doc. 71.) But as
discussedsee supragp. 4-5), because bis recruitment efforts vis-gis Radical, Cutter was in a
different position than other Rs. Cutter’'s next argumetitat the 2014 IAR Agreement’s

confidentiality provision negateddmeed for a separate covenargjnglarly unavailing. The Court
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does not find anything to suggésat this confidentialy provision and the Rarictive Cavenants are
mutually exclusive.

Cutter advances anothegament: the nonsolicitationgorisions are “unreasonable
restraint[s] against the free mawent of independent contractorsvfiag] no legitimate purpose.”
(Id. at PagelD 1066—-68.) The cases cited for tigisraent come from outsidehio and the Sixth
Circuit and, in ay event, are distguishable.Triangle Film Corporation v. Artcraft Picturesvhile
containing the attributegluote, “[t]hat nobody iis own business may offbetter terms to an
employe[e], himself free to leavis,so extraordinary doctrine, that we do ndeel called upon to
consider it at large[,]Jtloes not deal with regttive covenants suds those at issud.riangle Film
Corp. v. Artcraft Picture250 F. 981, 983 (2d. Cir918). The quotation cited frobaBriola v.
Pullard Group,Incorporatedcomes from a concurring opinion—etmajority havindeld that the
restrictive covenants were unerdeable due to laakf consideration uret Washington law.
LaBriola v. Pdlard Group, Inc, 152 Wash.2d 828, 113d 791 (2004)Schmorahl, Treloar &
Company, P.C. v. McHughas decided under well-defined Missi law, which unlike Ohio law,
strictly limits enforceabilityof restrictive covenants tunly trade secrets andstomer contacts.
Schmorahl, Treloar & Company, P.C. v. McHydt8 S.W.3d 345, 349 (& Ct. App. 2000).
Further, theschmorahtourt did not confint a nonsolicitation clause conjunction with a
noncompetition clause, which couidve changed the analysid. at 351 (“The law's policy favors
free competitiorwhen no agreement provides othenjyjséemphasis added). Mational
Employment Service CorporationQisten Staffig Service, In¢:[plaintiff's] employees were light

industrial laborers who we not in a position tappropriate the compangsodwill and were without
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access to sensitive informatiom, fact pattern thas not analogous tihe case at baNational
Employment Service Corporation@isten Staffig Service, Ing145 N.H. 158, 161 (2006,

Horter has presented evidencéhsf “legitimate inteests” that it sougho protect by the
Restrictive Covenants. Cutter was part of BIGstELITE advisor group. @Gier acknowledges in a
November 18, 2014 email to Drew ker—produced in response tdiacovery request and provided
in support of his Mtion—that he planned to étp on the Elite Advisor plagrm.” (Aff. to Def.’s
Mot. Summ. J., Ex. P at PagellB67, Doc. 73.) This efitgroup exchanged bdiogal marketing and
operational ideas. (Conédtial App. to Pl.’s Opp’n Mem., Wood3ec. Ex. A, DrewHorter Dep. 23:
18-22 (May 24, 2016) at PagelD 358D, Ex. A-18 at PagelD 39400c. 86 (December 18, 2015
email from Lang to several former Horter ELITE/&drs: “[T]he formatio of our elite group was
the genesis for the rapid expansudeach of our busisses.”).) Horter sent ELITE advisors to
training sessions aam annual basigl;, Ex. A-6, Drew Horter Dep. 28-17, June 7, 2016 at PagelD
3789) and they were givégpecial attention” ifl., Ex. A-5, Cutter DeEx. 9 at PagelD 3737
(December 9, 2014 email from Drévorter to Cutter:“[I] want to giveyou and the other ELITE
advisors special attention.”)n an email receivednd produced by Langorer implies that
discussions among an RIA investment commisteeembers could include trade secrdts, I(ang
Dec. Ex. B-3 at PagelD 4139.) Horter's ELITER&were not necessardy investment committee,
but the concept could beaagous. More generallidrew Horter testified that Cutter was in the
health care industry jor to coming to Horter i2011, which suggests that @& gained most of his
IAR/RIA knowledge through hienure with Horter. I¢l., Woods Dec. Ex. A-6, Drew Horter Dep.

23:3-10 (June 7, 2016)RagelD 3786.)

20 Cutter advances a fourth argument as to why the Restrictive Covenants do not proteettéeiiterests: Horter
expresslyallowedproprietary client information to be disclosed—given that the Restrictive Covenants do not
prohibit Cutter from soliciting his existing and recruited clients upon leaving Horter Cdhrt agrees and Horter
appears to concede this point; but the Court does not believe Horter to argue that it sought to protect against the
disclosure of proprietarglientinformation by its insistence upon the Restrictive Covenants.
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The Court concludes that Horter was attemptirgatect its legitimate interest in avoiding
unfair competition due to the relaiships built and information sharasl part of the ELITE advisors
group—yparticularly where Cuttbad introduced a furtheneans of tying himself to other ELITE
advisors through Radicabee UZ Engineered@70 N.E.2d at 108@k Stee] 2014 WL 11881029, at
*12.

c. Do the Restrictive Coveaants unduly burden Cutter?

Having determined that the modified Redivie Covenants protect legitimate business
interests, the Court addresses the remaRaignondaeasonableness factors. To be enforced, the
Restrictive Covenants may impose hardghip not “undue” haighip, upon CutterAK Steel Corp.
v. ArcelorMittal USA, L.L.C55 N.E.3d 1152, 1158 (Ohio @pp. 12 Dist. 2016). “Undue”
hardship requires a greater shogvof impact upon a deidant than simple Indship, and should be
determined as of the tintike agreement was executdaly Hours 985 N.E.2d at 962 (internal
citations and quot@ins omitted).

Other than as related to ovezldth concerns, addsed above, Defendawks not appear to
argue that the RestricivCovenants impose an undwadship upon Cutternd the Court finds little
in the way of support for su@mn argument. Even absent angdification by this Court, the
Restrictive Covenants allow Cuttergo to another RIA, providetiat it is not the RIA “of an
associated entity or person(Pl.’s Second Am. Compl., Ex. A, 1 3 at PagelD 390, Doc. 43.) Heis
expressly permitted to take IARsatthe recruited to Horterld() There is no mhibition related to
his individual investmentlients. The Court hake impression that the Rédctive Covenants, as
modified, deprive Citer of virtuallyno opportunities to continue worlg in his industryn a position
largely identical to the posith that he hadith Horter. SeeBasicomputerd73 F.2d at 513

(discussing continued #ity to maintain livdihood as weighing againa finding of “undue
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hardship”);AK Steel55 N.E.3d at 1158 (samd)y Hours 985 N.E.2d at 962&se). This factor
weighs in Horter’s favor.
d. Are the Restrictive Covenantsnjurious to the public?

Defendants do not squarely addréss factor, which, at bas@rcerns the promotion of fair
business competitiorlJZ Engineered Products Ga@.70 N.E.2d at 398. It isndisputed that there are
a multitude of RIA options nationwad Individual investmd clients in the public have many options
available for their investment needs and are titicted in moving their business from one IAR to
another as a result of tRestrictive Covenants. Th, the Court finds th#the Restrictive Covenants
are not injurious tehe public.

Having reviewed the reasonabess factors set forthiraimondethe Court concludes that
they weigh in favor oénforcing the Restrictiv€ovenants as modified.

B. Breach of Contract

The Court now turns to whether ier has demonstrated genuissues of material fact as to
the remaining breaatf contract elements: whether Honperrformed its conactual obligations,
whether Cutter failed to fulfithis contractual obligations without legal excuse, and whether such
failure resulted imMamages to HortelSeeGarofalg 661 N.E.2d at 226.

1. Did Horter perform its contractual obligations?

Cutter's arguments relative to Her's performance are limited s payment of referral fees
to Cutter, which the Courtstussed in Part llI(A)(19upra Even if a promisto pay such fees did
represent additional cadsration for the 2014 IAR Agreemettigere is confliing testimony about
whether the referrdées were paid.See supraote 13.) The Qurt therefore finds that there is a
genuine issue of materialct regarding whether Horter perforthiés contractual digations to the

extent that any obligaths existed beyond it camtiing its contractual relationship with Cutter.
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2. Did Cutter fail to fulfill his contract ual obligations without legal excuse?
a. Noncompetition provisions
The Court begins with the modified RestuetCovenants dealing with competition:
a. During the term of this Agement and for a period ofdive (12) months after the
termination of this Agreement, [Cutter]amy associated enés or persons will
not establish a Registertovestment Advisory firmand will not directly or
indirectly set up his own/any affiliated Registered Wiestment Advisor firm, in
any of the forty-nine Unitk States (except Wyominghe District of Columbia,
or the U.S. Virgin Islands.
b. During the term of this Agement and for a period ofdive (12) months after the
termination of this Agreement, [Cutteriay go to another Resgered Investment
Advisor firm but not ofan associated entity or person in any of the forty-nine
United States (except Wyoming), the Bgdtof Columbia, or the U.S. Virgin
Islands.
It is undisputed that the atjed prohibited conduct took plaagthin twelve months from
Cutter’s termination and that it took place witlthe geographical limitation of where Horter
competes. This leaves the Court to examinedberd for evidence that Cutter “established” an
RIA, “directly or indirectly set up his own/ong affiliated” RIA, or went to an RIA of an
“associated entity or person.”
Cutter and Borer/PCM focus on the fact that Fusion, through Borer, indisputably owns
PCM according to its formation document&eé supranote 8.) Cutter characterizes Horter’s
arguments otherwise as innuendo, mischaraet®vizs, unsupported assens, and hearsay.
(Def.’s Reply at PagelD 4291-93, Doc. 88.) While agree that Horter may overstate the
strength of its evidence, the Coig not to determine the credibility and weight of the evidence
at the summary judgment stagénderson477 U.S. at 249. The Court is simply to review the
record for evidence demonstrating a genuine isfueaterial fact. Th modified Restrictive

Covenants related to noncompetition do not say @utter may not “incorporate,” “own,” “be

the president of,&t cetera The language is considerably broader.
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The Court finds that any of the following pions of the record, nqiurporting to be an

exhaustive list, would allow a reasonable jurocaoclude that Cutter “eablished” an RIA or

“directly or indirectly set up Isiown/or any affiliated” RIA:

In an October 16, 2014 email, Cutter asks Langin a call with Fusion (Confidential
App. to Pl.’'s Opp’n Mem., Woods DeEx. A-11, Lang Dep. Ex. 15 at PagelD 3877,
Doc. 86), and Lang testified that this callsagbout how they could “create” an RIA.
(Id., Ex. A-10, Lang Dep. 135:5-18 at PagelD 3850.)

In an October 22, 2014 email, Borer descritct would become PCM: “I think we can
work with you to make something happen so there is a spread in the contyactrfor
new entity.” (d., Lang Dec. Ex. B-9, Horter/Hegr Dep. Exs. 35-36 at PagelD 4176
(emphasis added).)

In an October 25, 2014 email chain, Borerok[s] forward to partnering with [Cutter]

and [Lang]” and describes PCM as foli® “We also discussed structuripgur group

as a standalone RIA. If this is the directimu decide please let us know as soon as
possible. . . .” Id., Woods Dec. Ex. A-3, Borer Dep. Ex. 21 at PagelD 3631 (emphasis
added))]d., Ex. A-2, Borer Dep. 193:12-14 at PHe599 (Borer testifying that this
“standalone RIA” was what became PCM).)

In a November 13, 2014 email, Cutter writes togea “Pete . . . . | need to talk to you at
some point today. We need to finalizew we want the RIA to be setup . . .” (d., Ex.
A-33 at PagelD 4107 fephasis added).)

Borer testified about how he came to theisien to start PCM as being related to
Cutter’s input:

Q: [T]he general picture here is, yaere talking withMr. Cutter, and he
was interested in . . . leaving hissiing RIA to join a new one, right?

A: Correct.
Q: And through your discussions with MZutter, it became apparent that
what he wanted in an RIA wasn't really compatible with what Fusion’s

retail side was set up to provide?

A: Parts of it.

Q: And as a result of that realtizan, the decision was made to create
Precision as a new RIA thatould fit Mr. Cutter’s dsires that you’ve just
described?
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A: Yeah. That's what | recommended, yeah.
(Id., Ex. A-2, Borer Dep 58:3-12, 17-21 at PagelD 3558.)

Q. [W]e talked about your convergat with Mr. Cutter about potentially
joining Fusion and how Fusion really didn't fit the model that he was
looking for, and so you made the deaisio create Precision that would
fit the parameters, that interesat he had in a new RIA, right?

A. Correct.
(Id., 116:12-18 at PagelD 3579.)
e Cutter testified that he was to be a mdfPCM, including its investment committee:

Q. And as | understand your testimoggu weren’t sure which of those
entities it was going tbe at this point?

A. Yeah, but I think it was around thisne that PCM was coming to light
that Ryan had made the decision that PCM was going to be formegeand
are going to be part of PCM.We were -- I'm talking about méhat |

was going to be part of the investment committee appealed to me
because now I've got some control over our destiny . .

(App. to Def.’s Mot. Summ. J., Cutter Dep. 217:11-21 at PagelD 1345, Doc. 72-1
(emphasis added).)

e In a December 27, 2014 email to, among othBoser, Lang, and two other Radical
employee$? Cutter sets out investment portfopackage ideas and discusses how to
brand PCM. Specifically, he says:

We need to be 95% ready to launch PCM by Februrwe only have
one chance to make a great inggien and once the #1 & #2 guys leave
Horter we need to be ready to crethat buzz and be ready for the flow of
inquiries. . . . The compilation of RG Partners an®adical [connect[s]
the marketing and branding dots] and in my opinion no one has it from
what | have seen. . .. We dneilding something magical here.

ZLWhen pressed on this point in his deposition, Cutter goes on to deny that he was attracted to registering with PCM
due to having some control over its operations. The Court finds, however, that abkagmoacould conclude

that the momentum to create PCM waisein by the fact that Cutter and Lang were going to be a part of its

investment committee, among other reasons.

22 Leibel Sternbach was identified as Radical’s chief marketing officer, and Morgan Wendlitsdtieector of

operations; Sternbach founded Radical with Cutter and Wendlant joined Radicalidllater early 2014.1d., EX.
A-4, Cutter Dep. 48:3-16, 49:18-50:5 at PagelD 3668-70.)

26



(Confidential App. to Pl.’s Opp’n Mem. XEA-3, Borer Dep. Ex. 27 at PagelD 3635—
36.)

e Radical’s business plan, which Lang receivagdemail from Cutter, describes a
“strategic partnership/owership” of PCM. Id., Lang. Dec. Ex. B-2 at PagelD 4130.)

e At the Atlanta Conference, Borer referredesal times to Cutter and Lang, and testifies
that he may have referred to these two asft#le of advisors here at the head of the
ship driving this[.]” (d., Woods Dec. Ex A-25, Richardson Dec. at PagelD 3995
(transcription of the Atlanta Conferengeesentation by Borer on behalf of PCM);, Ex
A-2, Borer Dep. 143:4-144:23 at PagelD 3583-34.)

e Marketing material created for PCM by YWHandt at Radical included a Q & A piece
with Cutter and Lang. The first questisn “Why did you leave Horter to Start
Precision?” Id., Ex. A-5, Cutter Dep Ex. 29 at PagelD 3770.)

In view of the above, th€ourt finds that a genuine issue of malldact exists as to whether Cutter
breached the noncompetition provisiéhs.
b. Nonsolicitation provisions
The Court now turns to theodified Restrictive Covenastlealing wittsolicitation:

c. During the term of this Agement and for a period oféie (12) months after the
termination of this Agreement, [Cutter]amy associated enés or persons will
not solicit any employees oontractors/advisors (@hthan those directly
recruited by [Cutter]) of Haer in any of the forty-mie United States (except
Wyoming), the District of Columbia, oreHJ.S. Virgin Islandso register or
partner with an RIA estabhed, or directly or idirectly set up, by Cultter.

d. During the term of this Agement and for a period ofdéive (12) months after the
termination of this Agreement, [Cutter] @ny associated etidis or persons may
not recruit any ELITE adsors of Horter thgCutter] is currently affiliated with in
any of the forty-nine Unitk States (except Wyominghe District of Columbia,
or the U.S. Virgin Islands to register orjoer with an RIA estalished, or directly
or indirectly set up, by Cutter.

2 When questioned about this exhibit, Cutter says that the creator document was “confused” about the origins of
PCM. (d., Cutter Dep. 279:16—280:7 at PagelD 3684—-85¢ Taurt finds that the credibility of Cutter with
respect to this testimony would be a question for the trier of fact.

24 Because a reasonable juror could determine that Cutter “established” or “direntirectly set up” PCM within
the meaning of the first modified Restrictive Covenant, the Court does not here address themedimtt

Restrictive Covenant. Similarly, the Court does not fimkcessary to address the parties’ arguments with respect
to an oral promise by Borer to grant Cutter and Lang foriutlre ownership of PCM. A genuine issue of material
fact exists as to whether thencompetition provisions were breadhwithout reachig these issues.
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These provisions prohibit the solicitation of Hortetmtractors/advisors (ahthan those directly
recruited by Cutter) and the re¢ment of Horter's ELITE advisorsitkh whom Cultter is affiliated by
Cutter or any associated entities or persons.

The Court begins with the defion of the term “slicit” as used in the first Restrictive
Covenant dealing with Baitation. As cited by Borer/PCM, Btk’s Law Dictionary (10th ed. 2014)
defines “solicitation” as!*1. The act or an instae of requestingr seeking to obin something.”
The Court notes, however, anothervatd definition providedherein: “4. An attempt or effort to
gain business.’ld.

The Court next must examine the phrasedamited entities” assed in the 2014 IAR
Agreement. The term is not defined and lgestt to differing interprations. The seventh
Restrictive Covenant initil identified by the Courtdeesuprapp. 12—13) containthe following
phrase, which could shed lighti the meaning of the pls&“associated entities”:

[O]ther than those dirdgtrecruited under Indepelent Contractor/Jeffrey

Cutter/Cutter Financial Group “Qat” or affiliated entitydirect recruits [], meaning

also Independent Contractleffrey Cutter/Cutter Financial Group “Cutter[.]”

But with the inclusion of ta phrase “or affiliated eity direct recruis,” an outside reader of the 2014
IAR Agreement remains uredr as to which entitiegould be subject tostprohibitions. And,
regardless, this apparent attempt to define “Cuttaridade at leasine other distinct entity (“Cutter
Financial Group”) is not picked wgdsewhere in the Restrictive@nants and ists of little
interpretive use. The Courtefore finds the language ampbous as “its aning cannot be
determined from the four ogers of the agreementkehoe Component Saleglw. Best Lighting
Prod., Inc, 933 F. Supp. 2d 974, 995 (S.D. Ohio 201B).such case, tHéourt “may consider
extrinsic evidence to ascertain the parties’ intexuich as “(1) the citenstances surrounding the

parties at the time the contract was made, (Dlfextives the parties intended to accomplish by
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entering into the contract, and )y acts by the parties that dentaate the construction they gave
to their agreement.Td. (quotations omitted).

Horter has produced evidertbat Cutter’s association tlviRadical played a role in
positioning him to make referral$Confidential App. to Pl.'©pp’n Mem., Woods Dec. Ex. A-5,
Cutter Dep. Ex. 7 at PageBY30, Doc. 86 (in a November 18, 2@ail from Cutter to Horter
regarding unexecuted corttaddendum on referrals: “The Radiside of my business is booming
which has created 18M first appointments comg through the dosrover the next three and half
weeks.”).) In addition, the flowing is from Drew Horter's deposition testimony when he is
guestioned abolRadical and referral fees:

Q. Did Radical train some of the irstenent advisor representatives that
contracted with Horter?

A. We invited Mr. Cutter to be paof our elite advisor group, which was an

entity that those partners in therewmid exchange marketing and operational
ideas, and he took it upon himself to introduce Radical.

Q. [D]o you know if any of your indepelent contractorsad contracts or
arrangements with Radical?

A. Two of my elite advisordo my knowledge, did.

Q. [Y]ou tell me what's different abottis contract as compared to other
contracts you have witindependent contractor.

A. It's different in the facthat Mr. Cutter was recruiting.
(Ginsburg Aff. in Supp. of Def.’s Mot. Sumn., Ex. A-1 Part 1, Drewdorter Dep. 23:15-24:8;
27:15-19, Doc. 73.). Cutter also testified:

Q. And that’s to say that Horter w@ncouraging you, allowing you, relying on

you to present this Radical method to the other advisors with the company --
associated with the company?
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A. No, not just that. He also wantedtoild out a whole distribution method. He

wanted to use ke wanted to use that Radicigprocess to attract new IARs

because nobody had it in the industryright, so it was ahole different method

that blew him away. He would talk abayjttalk about [sicland talk about it.
(Confidential App. to Pl.’s Pp’n Mem., Woods Dec. ExA-4, Cutter Dep. 151:18-152:4 at
PagelD 3672-73, Doc. 86 (emphasis added).) Dterter also testiéd that the term
“associated entities or persons” couldan virtually anyone that Cutter knéwWhile the Court
doubts that the parties intended a meaning tlparmsive, given the overall context, the Court
finds that “associated entities or personslild reasonably be determined to refer—at a
minimum—to Cutter Financial and Radical, the two entities that Cutter formed.

As to the second Restricti@venant dealing witkolicitation, whetheCutter recruited
ELITE advisors that he was affiled with at the time of the coatt, the Court begins with the
definitions of the word “recruit The definition cited by BordPCM for “recruitment” appears to

have been derived from www.theldistionary.org, as &cruitment” is not dened in Black’s Law

Dictionary (10thed. 2014) . $eeMot. Summ. J. at PagelD 1106,®4d2.) The Couiturns instead

% Drew Horter's testimony is as follows:
Q. What's your understanding of that phrase associated entities or persons?
A. Anybody that they — that [independent contractor] is related to or has associated with.
Q. So how would you define that? You mean related to, you mean a family member?
A. No.
Q. How would you define the term associated entities or persons?
A. Any associated entity.
Q. So anybody they know?
A. Could be.
(Ginsburg Aff. to Mot. To Strike, Ex. 3 Part 1, Drew Horter Dep. 33:18-34:4 (May 24, 2016){®&c)
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to the Oxford English DictionarBrd ed. June 2009) and finds tb#owing definition of “recruit”
most applicable: “to seek enlist new members, supfs, or employees.”

Next, the Court examines the pledsurrently affiliated with.” Because the meaning of this
phrase is not immediately appar&otn the four corners of théd24 IAR Agreement, the Court again
looks to extrisic evidence See Kehgeé33 F. Supp. 2d at 995. Dréderter discused what he
meant by “affiliated with” in I8 testimony regandg Cutter’s unique Rarictive Covenants:

Q. And there’s a reference iretsubparagraph fotw elite advisors of Horter that IC
is currently affiliated. What's your understanding of that term?

A. The elite advisors | jusalked about before, thegt ten advisors of which Mr.
Cutter became a part of.

Q. And that phrase that i€ currently affiliated vth, what does that mean?

A. Is currently affiliated th any of the top ten advisarsthe elite advisor group.

Q. In your mind it applied tanybody in the foten group?

A. That's correct.

Q. Because he was part of that group?

A. Correct.
(Ginsburg Aff. to Mot. To Strike, Ex. 3 Pdrt Drew Horter Dep 34:235:14 (May 24, 2016), Doc.
70-1.) Given this, and tHact that Horter knew it certain of its ELITE advisors to be working with
Radical (Conf. App. to Pl’s Opp’n Mem., Woddsc. Ex. A-1, Drew Hodr Dep. 23:6—24:13, May
24, 2016 at PagelD 3530-31), the Gdinds evidence touggest that Hortema Cutter understood
the phrase “ELITE advisors of Hortimat [Cutter] is crently affiliated with” to mean the ELITE
advisors at the time the partiesezad into the 2014 IAR Agreement.

In view of the foregoing, the Court agrees whthrter that there is a fact issue regarding

whether ELITE advisor Lang was solicited by Cutieby “associated entities or persons,”
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because he expressly testified thatuaes solicited by Cutter and Boreid.( Ex. A-10, Lang
Dep. 114:7-116:2 at PagelD 3842—4&te also id.Lang. Dec. Ex. B-26 at PagelD 4261
(October 15, 2016 email from Cutter to Lang: “Weed to talk and get u plugged in ASAP. |
have 2 guys I've recruited.”).)

There is also evidence that Cutter discdssigth Borer that his and Lang’s departures
from Horter could serve to generate interef®?@M—potentially an attempt to seek or enlist
new IARs. Borer testified:

Q. [I] think this is from Mr. Cutter wherhe writes, "No worries. | am just so

early trying to get all the folks to falv us. The less headaches possible, the

better." Do you have any idea who he's méfg to about the folks following him?

A. |l don't.

Q. Did you and Mr. Cutter ever discushether Horton Investment advisors
would follow him to Precisn once he actually made the move?

A. Not specific reps that | can recall.
Q. How about generally as a concept?
A. I think in general the one email earlistated it pretty clearly. In any
organizations, if the Number 1 and 2 peplglave, people are going to talk, so we
knew there would be chatter.

(Id., Woods Dec. Ex. A-2, Borer Dep. 238:11-19 at PagelD 3610.)
There is evidence that Cutter identifiecb&dMoore, an ELITE advisor, as someone

PCM should recruit using ¢hRadical connection.Id., Ex. A-5, Cutter Dep. Ex. 14 at Page ID

3741-453% In another email from January 15180 copied to Borer and Sternbach, Cutter

% This document is a December 3012 email from Cutter to Borer, Steath, and two representatives from an

FMO (“Partners”) with whom PCM had pursued a partnership prior to contracting with 3-Mentors. The emai
forwards an email that Cutter received from Scott Maibranking him for his servicebrough Radical, with the
following caption from Cutter: “[T]his is what it &l about. He is the number one guy at 3-Mentors and the

number 3 guy at Horter. This is one of the reasons that we must pull the three entities together, PCM, Partners, &
Radical.” Cutter strenuously objects to the conclusianttiis email demonstratescruitment (Def.’s Reply at

PagelD 429697, Doc. 88), but the Court is required asthge to construe the evidence in the light most favorable
to Horter as Plaintiff. Anderson477 U.S. at 255.
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reports calls with two “top guyswho were Radical customerdd.( Cutter Dep. Ex. 15 at
PagelD 3748 (“Now we have an opportunity to get [two of the top guys] on both sides.”).) This
email could relate to Horter IARs, as theqaéing paragraph updateg thmail’s recipients:
“[Horter] is beginning to hemorrhage.Id() Cutter goes to great lemgtto downplay the email,
arguing that Cutter referred notttee marketing and RIA sidess., invoking PCM), but instead
to the marketing and insurance sides. (BdRéply at PagelD 4296, Do38.) But by copying
Borer, a reasonable juror cdutonclude that he was “loom in” PCM, which would be
consistent with other documentary evidencw/ivich Cutter refers to a three-pronged business
model comprised of Radical, PCM, and an FMSed, e.gConfidential App. to Pl.’s Opp’'n
Mem., Woods Dec. Ex. A-5, Cutter Dep. Ex.dt4PagelD 3741 (December 2014 email from
Cutter to, among others, Borer and Sternbach, in which Cutter says: “This is one of the reasons
that we must pull the three entitiegébher, PCM, Partners, & Radical.i); at PagelD 3750
(February 28, 2015 email from Cutter to David GayB-Mentors partner and Horter IAR: “We
will share in revenue from the three play&gylentors, Radical, and PCM; in essence,
everybody wins and we do it togetherig;at PagelD 3755 (March 30, 2015 email from Cutter
to April Crews, Horter IAR, in which he refarees his association with 3-Mentors, and then
talks about “creating [an] RIA firm built by adars . . . for advisors” with “marketing and
branding solutions.”).)

Furthermore, in a January 25, 2015 email to Lang and Steinbach, produced by Cutter in
discovery, Cutter writes with his ideabout Radical’s affiliation with “PA” and PCM: *“|
believe aiming Radical’s efforts towards the highly competitive but productive Advisors (Elite)

who currently are with PA’s competitors willibg the most potential early on and capture the

Z7«pA " or “Partner’s Advantage,” was an FMO that PCMisinlered partnering with prior to contracting with 3-
Mentors. GeeDef.’s Reply at PagelD4296, Doc. 88.)
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marketing opportunity before others entgth their own ‘Radcal solution.” (d., Ex. A-33 at
PagelD 4081.) Replying to this email, Laaxgknowledges that he and Cutter have “covenants
not to compete[,]”ifl. at PagelD 4079), but goes on to say that “[t]here is nothing preventing
Radical from telling those guys thae simply can’t let them caimue with Radical due to the
compliance review of Horter®

In an email produced by Cutter to HIH advisor Rick Durkee on January 15, 2015,
Cutter wrote:

Please keep this confidential as you a][sertainly aware of the risks of this

getting out. Regardless, we have creaagstem that has top fund managers and

then the ability to be able to brand andrkeathe solutions to your area. It really

is quite amazing. If you have tintet’s get on the horn and talk.
(Id. at PagelD 4099.) In a February 2015 eraadhange produced by Cutter, Cutter tells Lang
that he is working on a “well thought out propoaall presentation” to give to Durkee about
coming over to Fusion/PCM.Id; at PagelD 4088.) In anothEebruary 2015 email produced
by Cutter, Strenbach corresponds with Cutter about recruitment for PCM generally—giving a
juror a reasonable basis to clhute that Radical was involved solicitation/recruitment: “It's
an opportunity to recruit. | dontemember if | told him about PCM, though | probably did since
| seem to talk about it in every convatien | have.... Speak to him . . . .fd(at PagelD 4085.)

Lastly, Horter points to the Atlanta Conéeice as a primary point of solicitation and
recruitment. Cutter and Borer made back-to-lq@elsentations at this conference on behalf of

Radical and PCM, respectively. (App. to DeMst. Summ. J., Moore Dep. Ex. A at PagelD

1218, Doc. 72-1 (Atlanta Conference agenda).)il®\the record before the Court does not

28 Cutter argues that Lang testified that this was not a solicitat®eeDef.’s Reply at PagelD 4299, Doc. 88;
Ginsburg Aff. in Supp. of Def.’s Reply, Ex. D, Lang Dep. 226:5-227:2 at PagelD 4375-7&@8®pc he Court

finds, however, that a reasonable jurould determine that this “threat” falls within the definition of solicitation.
Cutter argues elsewhere that Lang’s deposition tesfmegarding the meaning of solicitation may not be
dispositive. $eeDef.’'s Reply at PagelD 4299, Doc. 88 (urging the Court to discount Lang’s testimony that he was
solicited by Defendants).)
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include a transcription of Cutter’s presentationtedB® presentation on that date makes several,
clear references to PCM's relationship with Radic&8leeConfidential App. to Pl.’s Opp’n

Mem., Ex. A-25, Richardson Dec. at PHY&987-93, 3995-96, Doc. 86 (transcription of
Borer’s presentation on behalf BCM at the Atlanta Conference)Horter also cites text
message exchanges between Cutter and Ladglg up to, during, and just following the
Atlanta conference about drummiag interest in PCM and the movement of IARs to PCM.
(See, e.g., idLang Dec. Exs. B-15, B-22—-B-24, at PagelD 4198-4203, 4217-4222.) The Court
finds that the exchanges duriagd around the time of the Atita Conference would allow a
reasonable juror to infer that @er and Lang were correspondialgout their shared involvement
with PCM in the time period stounding the Atlanta Conferenaeyen without looking to the
content of each individual text message.

3. Has Horter presented sufficient evidence of damages caused by Defendant
Cutter?

Horter asserts damages against Cutter for brebcbntract in théorm of lost profits.
The Sixth Circuit has articulated Ohio lan the subject of lost profits as follows:

[T]o recover lost profits, alaintiff must demonstrate & they are “the reasonable
result of the breach, and that the igoére not remote and speculativa.&ktron
Fin. Corp. v. Nationwide Mut. Ins.CdlL15 Ohio App.3d 137, 146, 684 N.E.2d
1261, 1266, 1267 (Ohio App. 10 Dist. 1996)]. “Tdetermination of the existence
and amount of the lost profits a question of factKosier v. DeRosal69 Ohio
App.3d 150, 862 N.E.2d 159, 165 (2006). Damaljes all other elements of a
breach of contract claim, must beopen by a preponderance of the evidence.
Langfan v. Carlton Gardens Gd.83 Ohio App.3d 260, 916 N.E.2d 1079, 1087
(2009).

Eggert v. Meritain Health, Inc428 F.App’x. 558, 563, 2011 WL 2609856

(6th Cir. 2011). The Court will address each of the two required showings in turn.

2 Don Cloud, an ELITE advisor and principal at 3-Mentors was also involved in thesedssage exchanges. He,
along with the other IARs in his company, Cloud Finandtiel,, were the only IARs that left Horter to join PCM
prior to the Atlanta Conference.
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a. Are the lost profits the reasmable result of the breach?

Horter has provided testimonial evidence timatwithstanding diss&faction with the
services provided by a particular RIA, substnhertia could prevent frequent movement of
IARs among RIAs. Borer $tified on this point:

Q. And “Easy Transfer Process” is tlast heading, and it reads, “Transferring

accounts for your clients can be one @& thost daunting tasks an advisor faces.

The [PCM] advisor platform takes the pand stress from this transition.” Do

you see that?

A. | do.

Q. Is that to say that it's not a simphatter to transfer from one IAR to another
and thereby transfgiour clients' accounts?

A. Yeah, generally speaking that's true.

Q. That's the reason the Fusion instdnél division had work, right, because it's
a difficult process?

A. That's accurate.

Q. Why is it relevant for Partnersdantage that Brookstone was signing IARs
up from Horter?

A. Well, if an advisor -- | rean, | think this applies @ lot of things. If someone

is making a change, there's enough pain there to make a change for some reason.
It's not an easy thing to make a chargeif they're making a change, there's an
opportunity.

Q. And then he goes on to write, “Any tirttet here is a major transition, this is
always a fear of change for the lackioé unknown.” Is that consistent with what
we talked about earlier, that it's a difficdecision to make to transfer from one
IAR to another?

A. Yes.
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(Confidential App. to Pl.’s Opp’n MemEXx. A-2, Borer Dep. 174:5-19, 220:16-20, 227:14-20
at PagelD 3591, 3603, 3606.) Similarly, a dpaéiss release emailed from Wendlandt of
Radical, which was circulated just afteetGutter and Lang departures from Horter,
acknowledges this difficulty: “The questionbazzing: we all know howexcruciatingly difficult

it is to transfer clients from one firm to anathewhat would possibly make these advisors want
to switch RIA firms?” [d., Lang Dec. Ex. B-5 at PagelD 4153.)

Taken together, this suggests that something other than general dissatisfaction with
Horter may have led to the timing —at a minmmy-of the IARS’ departures. For example,
Durkee provides anecdotal support for this tewgteo “stay put” in a March 4, 2015 email,
produced by Durkee in discovery, just before thiaWa Conference: “I feel as though what'’s in
my firms and my clients best interests is tokstiath [Horter], but at gar end start looking into
becoming my own RIA firm . . . ."I]., Ex. A-18 at PagelD 3934 Introducing a new RIA into
the mix, particularly one with a focus on IAR®¢€ suprg. 5), could certainly have worked
against this inertia.

Further, the Court believes that the pamt of the record cited above support the
inference, for purposes of summagudgment, that there could be more to whether Cutter or any
“associated entities” solicited the twenty-four IARsanN the blanket denials contained in their
depositions and declarations,ai®d forcefully by DefendantgDef.’s Mot. Summ. J. at
PagelD 1056-1060, Doc. 71; Def.’s Mot. Summ. J. at PagelD 1093-98, Doc. 72.) Certain of the
IARs have declared, for instance, that “[adttime did Jeffrey Cutter, Ryan Borer or anyone
from [PCM] or Radical Promoting ever contaaet to recruit me or encourage me to join
Precision .. ..” (App. to Def.’s Mot. Summ, Durkee Dec. at PagelD 1125, Doc. 72-1.) But

that same declaration, in Dukee&ase, concludes with the following qualification: “other than
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the above-referenced presentatiothat[Atlanta Conference]. . . ."ld.)) The Court finds that a
reasonable juror could conclutteat solicitation or recruitent occurred at the Atlanta
Conference or otherwise, despite the satiye perspectives of those allegedly
solicited/recruited. Plaintiff inot required to provide direetvidence to establish causation;
circumstantial evidence, and the reasonableeniees drawn therefrom, may be sufficient to
support a finding of causatiorizggert,428 F.App’x at 564.

b. Are the lost profits remote and speculative?

Borer/PCM? rely heavily upon the SiktCircuit’s decision irAsk Chemicals, LP v.
Computer Packages, IncorporatésB3 F.App’x 506 (6th Cir. 2014) for their argument that
Horter’s damages are impermissibly rematd apeculative. Therein, the defendant let a
Japanese patent expire that was importatitedglaintiff's manufactung process, which it had
been contractually obligated to maintaid. at 507-08. The plaintiff algged that this breach led
to lost profits in its Japanese markéd. The defendant successfully moved for summary
judgment, as relevant here, by convincing the Citnat while the plaintiff may have proven the
existenceof lost profits, it had not providealreliable method by which to determine #meount
Id. at 513.

The Court finds that the facts of tAek Chemicalsase are distingthable. First,
though the estimate of damages was based on thee¥spaarket, the plaintiff had no record of
sales in Japan—only estimations based on & $ales period that was ten years didl.

Second, the plaintiff pointed tolea history from European ambrth American markets, which
the Court found unreliable with respect to Japatihéabsence of further market research or

analysis.ld. Without any information on the Japanese market (size, edssthe court found

30 While Cutter devotes little of his memoranda to the issue of damages, Borer/PCM hone in on damages as related
to the claims asserted against them. To the extent all of the damages alleged in this action are lost profits, the Court
addresses Borer/PCM's arguments here.
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that there could be no way to calculdtenages with “reasonable certaintyd. (citing City of
Gahanna v. Eastgate Properties, |86 Ohio St. 3d 65, 68, 521 N.E.2d 814, 817 (1988)).
Without weighing the evidence before it, Deurt finds that theris testimony and data
in the record sufficient for aiér of fact to make a reasonatdpproximation of damages if it
were to assign liability to Defendantg&ggert,428 F.App’x at 566. The court Ask Chemicals
specifically reserves the question“afether lost-profits damage®vermay be proven by
comparison to a plaintiff's performae in an existing market[.]7d. at 511 (emphasis in
original). This Court reads this reservation toaeffla degree of sensitivity to a concern raised in
the concurring opinion: H]roof of lost profits poses anescapably hypothetical question . . .
and thus inevitably requiresdegree of estimationld. at 514 (Clay, J.) (concurring).
Horter has presented the testimony of issptent, Drew Horter, and Kevin Hezter as
Rule 30(b)(6) corporate represatives, both of whom the Cduinds it reasonable to infer
would have knowledge of market conditionglaesy relate to their day-to-day business
responsibilities. Horter’s profit structure candescribed as follows: each client is assessed a
management fee of between 1.75% to 2.75%taf &ssets under management (“AUM”), which
constitutes Gross Client Revenue. Cutter was gaiointractual percerga of each client’s
Gross Client Revenue. To the extent thatAd® would discount the management fee for his

individual investment clients, the IAR’®notractual fee was proganally reduced. The

3L This Court is also cognizant of “the general lggabosition that a wrongdoer should bear the burden of
uncertainty as to damages when the uncertainty is a result of the wrongdoer's own c&eguviner-Operator
Independent Drivers Ass'n, Ine. Arctic Express, Inc288 F. Supp. 2d 895 (2003) (citiBigelow v. RKO Radio
Pictures, Inc. 327 U.S. 251, 265 (1946)). While not open-entleel Court considers thisipciple in the analysis

of the existence and extent of lost profi&ee also Ask Chemica93 Fed. App’x at 515-16 (Clay, J.) (concurring)
(“[Slome degree of speculation is permissible in computing damages, because reasonable doubts asoiegtgmedy
to be resolved against the wrongdodihdGames, Inc. WV. Publ'g Co. In¢.218 F.3d 652, 658 (7th Cir.2000)
(citation and quotation omittedjuoted inTelxon Corp. v. Smart Media of Del., In2005—-0Ohio—4931, 2005 WL
2292800 at *44 (Ohio Ct.App.2003ee alsdrestatement (Second) of Contracts § 352, cmt. a (“Doubts are
generally resolved against the party in breach.”)).
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remaining Gross Client Revenue is thentartreduced by money manager fees, marketing
partner feesg.g, 3-Mentors), and technology fe&s.

To calculate its lost profits, Horteroked to the Gross Client Revenue for each
individual client of each of thieventy-four IARs that allegedly left Horter due to Cutter’s breach
during the last full quarter that their IAR waghwvHorter. The Gross Client Revenues produced
by Horter reflect any discounttes recently offered, as theyeaspecific to each individual
investment client. To show how these gross figures were used to reach lost profit projections,
Horter produced the money manager fee atteidbtiv each client ddach IAR and marketing
partner payout reports showing the referral fesad for each IAR. The net quarterly figure is
multiplied by four to arrive at twelve-month net profit loss calculatidh.

Borer/PCM identify several basic assumptiopsn which Horter’s alleged damages rest.
(Def.’s Mot. Summ. J. at PagelD 1118-19, Da2.) For instance, Borer/PCM are right to
guestion the element of Horter’s proposethdges calculation thassumes all IARs would
have stayed with Horter for one year. Thismise, however, suggests a question of fact as
opposed to summary judgment for Defendamsrer/PCM also question whether future fee
discounts would have been offered by thealiaway IARs and whether the individual
investment clients’ AUMs would have changethese latter inquiriesuggest a “reasonable
certainty” standard that woutdake calculation of lost pro§tvirtually impossible under any

circumstances. The Court believes that Horterrhade a case sufficient to be presented to the

%2 This general description of Horter's profit structure does not appear to be disfBgesupfanote 2.)

* There is little dispute about this basic damages calculation methodo®egDef.’s Mot. Summ. J. at PagelD
1117, Doc. 72 (describingpathematically, how Horter arrived at itamages calculation); Pl.’'s Opp’n Mem. at
2875-76, Doc. 85 (same)). To the extent Borer/PCM imiguestion about the inclusion of IAR fee discounts in
Horter’s calculations (Def.’s Mot. Summ. at PagelD 1118), the Court findsttorter clarified that the quarterly
figure would incorporate any IAR’s existing unique fee discount. (Pl.’'s Opp’n Mem. at PagédD2&:. 85.)

The parties’ disagreement, therefore, primarily concerns certain of Horter’'s assumptions underlyirg téoal
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trier of fact for evaluation of the evidencedadetermination regarding lost profits, while
allowing for an inescapable element of estimation.

In conclusion, the Court finds that Horteas met its burden @iroduction of evidence
that Cutter breached the modified ResitveetCovenants and will deny summary judgment on
Count | of Horter’s Second Amended Complaint.

C. Breach of Fiduciary Duty

The elements of a fiduciary duty claim und#hio law are the following: “(1) the
existence of a duty arising from a fiduciary redaship; (2) a failure to observe the duty; and (3)
an injury resulting proximately therefromWells Fargo Bank, N.A. v. Sesslé$88 Ohio App.3d
213, 230, 2010-0Ohio-2902, 1 36, 935 N.E.2d 70, 883q@t. App. 10 Dist. 2010) (internal
guotation omitted). The Supreme Court of Ohio elaborates:

We have defined the term “fiduciary relationship” as one “in which special

confidence and trust is reposed in thegnity and fidelity of another and there is

a resulting position of superiority or in#nce, acquired by virtue of this special

trust.” In re Termination of Emp. of Pra#0 Ohio St.2d 107, 115, 321 N.E.2d

603 (1974). In determining whether a fitry relationship has been creatdte

main question is whether a party agreed to act primarily for the benefit of

another in matters conneced with its undertaking. Strock v. PressnelB8

Ohio St.3d 207, 216, 527 N.E.2d 1235 (1988).

Hope Acad. Broadway Campus v. White Hat Mgt., L,1@5 Ohio St. 3d 29, 40-41, 2015-
Ohio-3716, 1 43, 46 N.E.3d 665, 676 (2015) (intequadtation omitted) (emphasis added).
With the independent contractor/employer relatmms$n particular, Ohio law generally requires
that “both parties understand that that relationghgne of special trust and confidence[,]” such
that it cannot be unilateraNe. Ohio Coll. of Massotherapy v. Buydlkd4 Ohio App.3d 196,

204, 2001-0Ohio-3293, 759 N.E.2d 869, 875 (Ohio @ip A7 Dist. 2001) (interal quotations and

citations omitted).
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Horter argues that the fiduciary relatibswith Cutter arose in the context of it
“permitting Cutter to develop and nurture relatioips with [Horter’s] Elite advisors and other
IARs by using Radical as their marketing platform” and “bringing in new IARS to associate with
[Horter.]” (Pl.’s Opp’n Mem. at PagelD 2179, B34.) In support of this contention, Horter
relies upon Drew Horter’s testimony: “We invitbtt. Cutter to be part of our elite advisor
group, which was an entity that those pamrgne there would exchange marketing and
operational ideas, and he took it upon himself tmduce Radical.” (Confidential App. to Pl.’s
Opp’n Mem., Woods Dec. Ex. A-1, Drew HertDep. 23:18-22 (May 24, 2016) at PagelD3530,
Doc. 86.) Horter also cites to the portionDoew Horter’s deposition where he identifies ELITE
advisors Don Cloud and Scott Moore as working with Radidel, Z4:9-10 at PagelD 3531.)
Then, Horter cites Cutter’s testimony related to an email ciairE. A-5, Cutter Dep. Ex. 4 at
PagelD 3717-18), in which Cutter and Drew Hortegotiate Cutter’'s 2014 IAR contact terms:

Q. The next sentence goes on, | value you because of your integrity, honesty to

me and the trust you have put in me to represent Horter the right way, do you see

that?

A. | do.

Q. What was the trustahthey had put in you?

A. To start building out the Radicptocess, FAR holder, FAR methods, FAR
advisors and potential advisors.

Q. And that’s to say that Horter w@ncouraging you, allowing you, relying on
you to present this Radical method to the other advisors with the company --
associated with the company?

A. No, not just that. He also wantedbuild out a whole distribution method. He
wanted to use -- he wanted to use Ratlical process to attract new IARs
because nobody had it in the industrghtj so it was a whole different method
that blew him away. He would talk abatjttalk about [sicland talk about it.

Q. You understood that leas placing his trust in you in that respect?
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A. Trust as far as what?

Q. The trust you had put in me to remesHorter in the right way, the words on
there. You understood he svplacing his trust in you?

A. The way | understand it, ¢itrust was to build out éhRadical process the right
away. That's the trust.

Q. Right. So you understood he was pladirggtrust in you to do that, what you
just described, to build out the Real process in the right way?

A. Yes.

(Id., Ex. A-4, Cutter Dep. 151:8-152:19 at PagelD 3672-73.)

The Court agrees with Cutter that there lbara claim for a fiduciary duty “independent
of contractual provisions|.]’Academic Imaging, LLC v. Soterion Cqr52 F.App’x 59, 69 (6th
Cir. 2009) (internal citations omitted). The@t does not find, however, that Horter has
demonstrated facts such that a reasonable qandd determine that fiduciary relationship
existed between Cutter and Horter under Ohio law.

Cases cited on this topic frequently frathe issue in terms of whether an employee
demonstrated the required reciprocation efgpecial trust and confidence bestowed by an
employer. By contrast, the Court finds partaty lacking here any demonstration of special
trust and confidence bestowed by the employerarfitet place. Horter did not have a contract
with Radical regarding its interaction with Hort&Rs (Confidential App. to Pl.’s Opp’n Mem.,
Ex. A-1, Drew Horter Dep. 23:12-14 (May 24, 20a6PagelD 3530) and even acknowledged
that Cutter “took it upon himself” tmtroduce Radical to ELITE IARs.Id., Drew Horter Dep.
23:18-22 at PagelD 3530.) The Court doedindtthat the testimongited could cause a
reasonable juror to infer that Horter trusted @u#s a fiduciary in lieu of this formality.

But even if this Court were to find that Horter considered Cutter a fiduciary, Horter’s

argument lacks a critical componefithere is simply no evidend¢e demonstrate that Cutter
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agreed “to acprimarily for the benefit of another matters connected with [his] undertaking.”
See Hope Acad46 N.E.3d at 676. Radicalas an independent business with no contractual
relationship to Horter, through vwdh Cutter grew a marketingfpmoting client base intended
primarily for his own benefit. The Court cannolerin Horter’s favor on the “mere possibility of
a factual dispute . . . Mitchell v. Toledo Hos®64 F.2d 577, 582 (6th Cir. 1992) (internal
guotation omitted). As a result, the Court will grant summary judgment as to Count Il of
Horter's Second Amended Complafit.

D. Tortious Interference with Contract and with Business Relations

Horter asserts the closelylated torts of tortious interfence with contract and tortious
interference with businegelations against Defendantsou@t Il of Horter’'s Second Amended
Complaint states a claim against Borer/PCktéwtious interference with Cutter’s 2014 IAR
Agreement to the extent that such inteehce contributed Gutter establishing or
directly/indirectly setting up PCM and soliciting r@cruiting Horter’s IARs in breach of that
agreement. Count IV of same states a claimnatjall Defendants for thous interference with
Horter’s business relationships with the tiyefour IARs that moved to PCM and with 3-
Mentors®

Ohio has adopted tortioursterference with contraétom Section 8§ 766 of the
Restatement (Second) of Torts (1979), which mmased of the following elements: “(1) the
existence of a contract, (2) the wrongdoknswledge of the contca, (3) the wrongdoer's

intentional procurement of the contract's bregéhthe lack of justification, and (5) resulting

34 Given this holding, the Court will not address Cuttertguanent that any alleged violation of a fiduciary duty
would have been excused by his right to prepare for fetmmgpetition under Ohio law. (Def.’s Mot. Summ. J. at
PagelD 1072, Doc. 71.)

% The interference is alleged generally, though the speelfitions discussed by the parties are those with the
twenty-four IARs and with 3-MentorsThe Court agrees with Borer/PCM that Count IV should be accordingly
limited. (SeeDef.’s Mot. Summ. J. at PagelD 1115, Doc. 72.)
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damages.”Fred Siegel Co. L.P.A. v. Arter & Hadde8b Ohio St. 3d 171, 176, 1999-Ohio-260,
707 N.E.2d 853, 858 (1999). The elements ofdikenct, but closely related tortious
interference with busass relations are: “1) a busaserelationship(2) the wrongdoer's
knowledge thereof; (3) an intentional intediece causing a breach or termination of the
relationship; and (4) dargas resulting therefrom@Ginn v. Stonecreek Dental Cai@0 N.E.3d
1034, 1039 (Ohio Ct. App. 12 Dist. 2015). The primdistinction between #htwo torts is that
with the latter, the interference relates to prosipge contractual relationships that may not yet
be formalized.ld. at 1040.

The Court will begin with the tortious interfarce with contract claim asserted against
Borer/PCM.

1. Tortious interference with contract

The Court has concluded that an enforceahi¢raot exists between Horter and Cutter
(seesupraPart 1lI(A)), which is determinative @flement one, and therefore moves to the
remaining elements. The second elemetitas Borer/PCM had knowledge of the 2014 IAR
Agreement. For this, Horter cites Boredsposition for his knowledge (1) that IARs are
typically subject to restrictiveowenants and (2) of thgarticular restrictiveovenants at issue:

Q. [P]rior to Precision bniging Mr. Cutter on as an IARyere you aware that he
had a contract with Horter Investment Management?

A. Yes.

Q. When did you learn that fact?

A. I don't recall the exact date.

Q. Was it before Precision was created?
A. 1 don't recall exactly.

Q. In what context did you learn of it?
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A. I guess | kind of assumed he did. | meavery IAR agreement that | know of

generally has that, but | think in one conversation where -- | vaguely remember in

a conversation we had when he kinc&committed that he did have a noncompete.

And that's -- | don't think it was ever lilkkscussed in detail or anything like that.

Q. When you say he committed, when was that?

A. 1 don't remember the exact date, but iswathe fourth quagr at some point.
(Confidential App. to P1.’©pp’n Mem., Woods Dec.XE A-2, Borer Dep 127:8-128:1 at
PagelD 3580-81, Doc. 86.) Horter also arguasBorer had received a copy of Lang’s IAR
agreement on January 21, 2015 thditile not identicato Cutter’s, also @ntained restrictive
covenants. Id., Ex. A-3, Borer Dep. Ex. 36 at PagelD 3648 (Lang’s IAR Agreem&hijhe
Court finds that, taken togetheriglevidence presents an issueradterial fact as to whether
Borer/PCM had knowledge of Cutter's 2014 IARrAgment for purposes of this cause of
action®’

The third element, the wrongdoer's intentigpracurement of the contract's breach,
requires that a plaintiff eitheri(1) prove that the defendant adtaith the purpose or desire to
interfere with the performance of the contract or (2) ptbaéthe defendant knew that
interference was certain or stdnstially certain to occur asresult of its actions.Ginn, 30
N.E.3d at 1041. Horter argues that Borer’'s knowleafgbe contract madeéorter certain or

substantially certain that the creation of PCMwCutter’s input and participation would breach

Cutter’'s 2014 IAR Agreement.Sge suprgpp. 25-27, 31-35 (containingetiCourt’s discussion

% Lang’s IAR Agreement, at paragraph 3, echoes cepiaihibitions contained in Cutter's 2014 IAR Agreement
(e.g, “Independent Contractor will not . . . participate irassist with the formation or operation of any business
intended to compete with Horter. . . . Independent Contractor . . . shall not solicit any other Hmrtéorctiny
purpose.”).

3" The Court does believe that this element requiresereiof direct knowledge of the contract at issue.

Crown Equip. Corp. v. Toyota Material Handling, U.S.A.,. 1202 F.App’x 108, 111 (6th Cir. 2006) (“We assume
that the knowledge prong under this formulation requireg kimbwledge of the contractuulationship sufficient to
put the defendant on notice that its actiomsld interfere with an existing contract.”).
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of activities that could be determineditave breached the 2014 IAR agreement involving
Borer/PCM).) Testimony from Lang even goedaoas to suggest that Borer anticipated the
present litigation as asalt of their activities:

Q. [T]here was never any agreement to be an RIA. Is that true?

A. That's correct. There was never any agreement to be an RIA. There was an

agreement that Ryan, as an expert, would kiwdt RIA in trust for us and turn it

over when we were ready.

Q. And yet there's no written trust agreement to that effect, is that accurate?

A. It was oral, and it was confidenti&o if there was a written agreement, it

wouldn't be confidential. Wevere very concerned at the time based on the expert

testimony or the expert advice given byaRyBorer that Horter may attempt to

enjoin our transfer from owustodian and that we mighéver get our assets. So

we thought it was advisable to stay vgoyet. | would like tosay at the time, we

had no indication that we were going[8]Mentors. We were focused on

creating relationships with West Coast companies. Therefore, we had no idea this

litigation was going to be as extensive as it currently is.

(Confidential App. to Pl.’s Opp’n MemWoods Dec. Ex. A-10, Lang Dep. 217:14, 22-25;
218:1-15 at PagelD 3862-63, Doc. 86.)

This testimony from Lang, taken in a lighbst favorable to Horter, suggests that
Borer/PCM knew about the Restrictive Covenanis iatended to structure the new RIA in such
a way as to avoid triggering their noncortipen prohibitions. If an alleged wrongdoer knows
of the contract, he “is subjett liability even though he is siaken as to [the facts’] legal
significance and believes that the agreement i¢egally binding or has different legal effect
from what it is judicially held to have.Ginn, 30 N.E.3dat 1041 (quoting Restatement (Second)
of Torts § 766 (1979)).

Horter has presented evidence that Borer @udly referenced Cutter’s leadership role at

PCM (see, e.g.Confidential App. to P1."©pp’n Mem., Woods Dec. Ex A-25, Richardson Dec.
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at PagelD 3986-97, Doc. 86 (transcription of@ts presentation on behalf of PCM at the
Atlanta Conference)) and reliedrelctly upon his ties to Cutter'ssociated entity, Radical, when
selling potential IARs on PCM.Sge, e.g., idEx A-18 at PagelD 3937 (March 30, 2015 email
produced by Durkee from Borer: “l wantedfedlow up to schedule a time to talk with you
further about PCM, Radical . . . .1§)., Ex. A-2, Borer Dep 88:10-11 at PagelD 3568 (Borer
describing the business arrangement betweeitRaPCM, and 3-Mentors: “There’s an
informal agreement that we would -- weuld all help each other’s businessesd), Ex. A-5,
Cutter Dep. Ex. 21 at PagelD 3750 (Februz8y2015 email from Cutter to 3-Mentors
representatives, copied to Borét:really think youwill see the value that [PCM brings] to the
table is amazing, especially whertiés into the Radical system.)).This evidence suggests that
Borer/PCM'’s actions contributed to Cutter’s gktel breach of modified Restrictive Covenants.

The fourth element, lack of justification, bodies the central aspeddtthis tort: the
interference must be improper to be actionabled Siegel 707 N.E.2d at 858. To identify
improper interference, the Ohio Supreme Coddpded the following test from Section § 767 of
the Restatement (Second) of Torts (1979):

(a) the nature of the actor's conduct, (l&) @letor's motive, (c) the interests of the

other with which the actor's conduct irfezes, (d) the intests sought to be

advanced by the actor, (e) the soci&tiiasts in protectinthe freedom of action

of the actor and the contractual intesast the other, (f) the proximity or

remoteness of the actor's conduct to therfarence, and (g) ¢hrelations between

the parties.
Fred Siegel 707 N.E.2d at 860. Considered agathetmenu of factors set out in the
Restatement, certain facts weigh against HoiBarer/PCM certainly had an independent profit
motive and had no contractual edaship with Horter. Furthenotwithstanding the numerous

other RIA options available titne public, increased choieenong RIAs would not harm the

public.

48



But the Court also finds that some of the ewvice discussed with respect to the formation
of PCM suggests a noteworthyatonship between Borer and Cuttevhich was closely tied to
the actions that allegedly breachbd Restrictive CovenantsSde suprgp. 25-27, 31-35.) In
addition, there is evidence that possibly coarfitial/proprietary information of Horter was
forwarded to Borer by Cutter, prits Cutter's separation from Hort&t. The Court finds that the
above presents a material issue regarding motatestiould be reservddr the trier of fact.

Borer/PCM also allude to the affirmative defense of “fair competitiea&Def.’'s Mot.
Summ. J. at PagelD 1110, Doc. 72), though déhl ivmore explicitlyas it relates to the
tortious interference with busisg relations claim. The Ohio Supreme Court has adopted this
defense from § 768 of the Restatement (Secondpud$ (1979) in connection with tortious
interference with contract, and it is avaikbthere an “at-will” contract is at isstie Fred
Siege] 707 N.E.2d at 860. The elements of thisraféitive defense are as follows: “(a) the
relation between the actor [] and his or henpetitor [Jconcerns a matter involved in the
competition between the actor and the othed, @) the actor does not employ wrongful means,
and (c) his action does not createcontinue an unlawful restraiof trade, and (d) his purpose is

at least in part to adwmae his interest in competing with the otheld” at 861. Chief among

3 SeeConfidential App. to Pl.’s Opp’n Mem., Lang Dec. Ex. B-8 at PagelD 4174, Doc. 86 (October 29, 2014 email
from Borer to Cutter and Lang: “I believe we have most of the Horter strategies covered [irdattache
spreadsheet].”)d. Lang. Dec. Ex. B-6 at PagelD 4174 (October 30, 2014 email from Borer to Lang and Cultter:
“You may be currently limited in strategies given the way [Horter] has structured hienshagi with Jefferson
National.”); 1d.,Woods Dec. Ex. A-3, Borer Dep. Ex. 37 at PagelD 3653-56 (January 25, 2015 email exchange in
which Cutter forwards Borer an email that he received from Drew Horter, which had been addressed to ELITE
Horter advisors, asking whether the entity that would become PCM would be able to offer the service described
therein).

39 Horter argues that the “fair competition” defense isawaiilable to Defendants, because although the IAR/RIA
relationship is generally “at-will,” the Restrictive Coversgrpecifically, are not “at-will” terms and therefore not
subject to the defense. (Pl.’s Opp’n Mem. at PagelD 2867, Doc. 85 (q@iing30 N.E.3dat 1046).) Because

the Court findsinfra, that there is a genuine issue of material &adio one element of the defense, the Court need
not decide here whether the affirmative defense&essarily applicable this cause of action.
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these considerations is theun@ of the actor's conducgee Super Sulky, Inc. v. U.S. Trotting
Ass'n 174 F.3d 733, 742 (6th Cir. 1999).

The Court does not see any argument advancétblter as to elements (a), (c), or (d);
but (b), whether Borer/PCM employed wrongfugans, remains open to a trier of fact’s
determination. $eesupranote 39.) As it relates to eithirt, the Court declines to grant
summary judgment as a matter of law for Bd?&@M on the basis of this affirmative defense.

Finally, as to damages, it is not beyond plallisy that a trier of fact could find that
Borer/PCM’s use of Cutter and Radical to ssaxd market PCM—allegeglin contravention of
the Restrictive Covenants—Iled the twenty-four lDIARS to leave and move to Precision.
For the reasons discussed in Part IlI(BY3pra the Court finds that the issue of damages is
appropriate for consideratidoy the trier of fact.

2. Tortious interference with business relations

As contrasted with its tortious interfe@nwith contract claim, Horter’s tortious
interference with business relatiotlaim deals with its businesdaonships with each of the
twenty-four individuallARs and 3-Mentor&? The Court will assess the allegations against

Borer/PCM and Cutter in turn.

0|t does not appear to the Court thiatrter has presented sufficient evidence to raise a genuine issue of material
fact as to interference with its 3-Mentors partnership. Horter's contractual relationshipMatht@s was
undisputedly non-exclusive and Drew Horter testified unexpailly that he formally terminated the relationship.
The Court does not find that the evidence presented as to the 3-Mentors relationshipnsivaaccmost favorably
to Horter, could show that Defendants knew their actiemsld cause Horter to canded contract with 3-Mentors

or that Defendants were the pimate cause of the cancelatioBee als@Confidential App. to Pl.’s Opp’n Mem.,
Woods Dec. Ex. A-18 at PagelD 3934, Doc. 86 (March 4, 2015 email from David Gaylor, with 3rd/lemto
Durkee “we are not looking to end the relationship [with Horter] and as far as we are concerneta, ism not
sure how he will receive us wang with Jeff . . . [T]here are some minor aggravationsnbwleal breakers as far
as we are concerned.”). Nevertlsslebecause the Court will concluddra, that thereés a genuine issue of

material fact as to interference with the twenty-four IAR relationships, summary judgment on this Count is not
appropriate.
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a. As to Borer/PCM

Borer/PCM dispute onlthe third and fourth elements of this claim: 3) an intentional
interference causing a breacht@mination of the relationship; and (4) damages resulting
therefrom. For the reasons discussed in Part I11(B$(8)ra the Court believes that the issue of
damages is appropriate for consideration by ilee of fact. The Courtherefore, addresses
only element three.

Like with its tortious inteference with contract claifft,Horter is not required to show
direct interference, but must at least show timaerference [wa]s certain or substantially certain
to occur” as a result of Defendants’ actiokavedina, LLC v. Cognizant Tech. Solutio®46 F.
Supp. 2d 749, 75{.D. Ohio 2013) (quoting Restatement (Second) of Torts 8§ 766 cmt. |
(1979)).

Horter has presented testimony that B&€M knew that Lang and Cutter terminating

their relationships with Horter wouldeate momentum for the new entity: PEMBorer/PCM

“1 Borer/PCM argue that, to the extémat there were contracts in place between Horter and each of the “business
relations” at issue in this Couritd, the twenty-four IARs and 3-Mentors), the claim would be more properly
asserted as part of Count lll. Yet because the eleroktitese two torts are substantially similar, the Court does
not find that the way in which the claim was pled to be determinative of the Motions befme inited States v.
Buckingham Coal CpNo. 2:11-cv-383, 2013 WL 1818611, at(®.D. Ohio 2013) (holding that intentional
interference with contract claims aret limited to requiring an actual breach, but may also lie in conduct making
performance more difficult).

2 Borer testified:
Q. He then says, “We only have one chance to make a great impression, and once the Number 1
and Number 2 guys leave Horter, meed to be ready to create thazz and be ready for the flow
of inquiries.” Do you know who the Number 1 and Number 2 guys leaving Horter was?
A. It was [Lang] and [Cutter].
Q. And at least by Pete's email -- excuse me, by [Cutter’'s] email here, did you understand that Mr.
Cutter was suggesting there would be an inflow of inquiries from IARs once he and Pete

announced they were leaving Horter?

A. Yeah, | understood that.
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also knew that securing other succesafitisors was likewise importantSé€eConfidential

App. to Pl.’'s Opp’n Mem., Lang Dec. Ex. B-a8PagelD 4210, Doc. 86 (March 2, 2015 text
message from Cutter to Borer and Lang reigarthe fact that bn Cloud, a Horter ELITE
advisor, was seriously considering moving to PCM:Cloud moves we'lllikely be the catalyst
for another 20-30M from others who look to u9.”A trier of fact ould reasonably conclude
that Borer/PCM’s follow up with potential IARecruits in the wake of those departures was
intended to cause disassdmas from Horter and registrations with PCN5eg, e.g.,
Confidential App. to Pl.’s Opp’ Mem., Woods Dec. Ex. A-Borer Dep. Ex. 41 at PagelD
3664, Doc. 86 (March 27, 2015 email from BoreAmril Crews with P®/ registration link);

Id., Ex. 18 at PagelD 3937 (March 30, 2015 email fidoner to Durkee: “I wanted to follow up
to schedule a time to talk with you further abB@M, Radical and addse any further questions
you may have along with next steps.”). )

As with the tortious interference with corttalaim, certain of the Restatement 8§ 767
factors used to evaluate whet the interference ectionable cut against Horter’s position.
Borer/PCM were certainly motivated by competition and promotion of profit, and Horter has not
presented evidence otherwise. alidition, the twenty-four IAR&ere in at-will relationships
with Horter and Borer/PCM’s conduct was netassarily at odds witheir interests. By

contrast, however, Borer/PCM were clostdy to alleged conduct that damaged the

Q. Did you and Mr. Cutter ever discuss whether Horton Investment advisors would fotidw hi
Precision once he actually made the move?

A. Not specific reps that | can recall.
Q. How about generally as a concept?

A. | think in general the one email earlier statguretty clearly. In any organizations, if the
Number 1 and 2 people leave, people are going to talk, so we knew there woulddse chat

(Confidential App. to Pl.’s Opp’n Mem., Woods Dec. Ex. A-2, Borer Dep. 205:1-13, 238:11PagelD 3601,
3610, Doc. 86.)

52



relationships between Horter and its IARs: ¢heation of a new RIA in breach of Cutter's 2014
IAR Agreement and solicitation/recruitment of 34Mers and its IARs. Further, with respect to
the interference with contract claim, there igssue of fact as to whether—in establishing and
initially growing PCM—Borer/PCM knowinglgnjoyed an improper advantage by having
access to Horter’s confidential or proprietary informatiddeg suprg. 49 and note 38.) The
Court finds that it would be appropriate for arntieé fact to considethese factors related to
improper interference in vieof the evidence presented.

Borer/PCM again raise the “fair competitioaffirmative defense on this claim. The
Court finds that, like with the tortious interfesenwith contract clainthere is a fact issue
regarding whether Borer/PCM employed wrongful neealor the reasons discussed as it relates
to the tortious interferex@ with contract claimsge suprap. 49-50), the Coudeclines to grant
summary judgment for Borer/PCM as havingdaosively presented a “fair competition”
defensé?

b. As to Cutter

Like Borer/PCM, Cutter does not dispute etts one and two of this cause of action,
and the Court finds its conclusion as to damsatjscussed above to beevant here. Seesupra
Part 111(B)(3).) The Court therefore deals herdy with element three: whether Cutter
intentionally interfered with Horter’s relationgttvthe twenty-four IARs or 3-Mentors so as to
cause a breach or termiratiof the relationship.

Much of the evidence that Horter has gr&ed as to Cutter establishing PCM and

recruiting/soliciting IARs bears updhe evidentiary threshold for this cause of actiddeeg(

3 There is no dispute that the 3-Merst and twenty-four IAR relationships wee‘at-will.” Therebre, unlike with
respect to its tortious interference withntract claim, Horter here argues against the success of the defense as
opposed to its applicability.
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supraPart I1I(B)(2).) The ancipation of, and attempt to generate, a “buzz” surrounding Cutter’s
own departure suggests that his relationship R4 was intended or was substantially certain
to cause other Horter IARS to etieeir relationshipsvith Horter. See suprgp. 51-52.)

As to the Restatement 8§ 767 factors relatmgmproper interferece, several weigh in
favor of Horter’s position. Horter has at ledstnonstrated an issue of material fact as to
whether Cutter’s conduct violated his Regtvie Covenants and whether confidential,
proprietary, or otherwise sensitive infation was improperly forwarded by Cutter to
Borer/PCM prior to Cutter’'s leaving HorterSd€e suprdart 111(B)(2) andnote 38.) In addition,
Lang testified that Cutter’s motive in creatingN@as revenge against ker related to their
informal referral agreemen{Confidential App. to Pl.’s @p’n Mem., Woods Dec. Ex. A-10,
Lang Dep. 129:24-130:16; 133:15-19; 129:24-131:PagelD 384647, 3849, Doc. 86 (“[J]eff
was driven by a passion to destroy [Horter]because he was not able to get referral fees
there.”f"*

While the Court has determined that his relaship with Horter did not rise to the level
of a fiduciary, Cutter waa valuable IAR, who worked with 3-Mentordd.( Cutter Dep. Ex. 14
at PagelD 3748 (“l used to math [3-Mentors] and know these guys very well”) and other IARs
(through Radical and as an ELITERA Cutter appears to havedneregularly apprised of, or
involved with, recruitment/salitation around the time of éhAtlanta Conference.Sge, e.g.,id.
Lang Dec. Ex. B-15 at PagelD 4200 (March 2315 text message from Cutter to Lang:

“[ELITE Horter advisor] Sctt Moore calling u right now”)id. at PagelD 4202 (March 27, 2015

“ Cutter attempts to neutralize this testimony by pointing out that Lang also testified that this observation was based
solely on his reading of Cutter’s depositiolseéDoc. 88 at PagelD 4307.) The Court finds, however, that just

prior to the testimony cited by Cutter, Lang seems to reference personal conversations with Cutter about the
disagreements with Horter over referrals. (Confidetd. to Pl.’s Opp’n Mem., Woods Dec. Ex. A-11, Lang

Dep. 131:8-20 at PagelD 3848, Doc. 86.) The Court belibats trier of fact could reasonably conclude that the
observation about Cutter's motives was based upon Lang’s personal knowledge as supplemented by his reading o
Cutter’s deposition.
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text message from Cutter to Lang: “[tter advisor] April crew coming. April*{.]"); Id., Ex.
B-18 at PagelD 4210 (March 2, 2015 text mes$ame Cutter to Borer and Lang regarding the
movement of ELITE Horter IAR Do@loud).) The Court finds thatteer of fact could find that
the weight of the circumstances describleov& is sufficient to demonstrate improper,
intentional interference by Cutter withethwenty-four Horter IARs at issd2.

Finally, like with Borer/PCM, the Courtrids that the only element of the “fair
competition” defense at issue is whether Cudtaployed “wrongful means” in his competition.
Horter has presented evidence that Cutteedigsated possibly sensitive information about
Horter, while still employed by Horter, to PCMSdesupranote 38.) There is testimony that
Cutter was driven in pursuing the PCM projecthietaship by not only profit or growth, but also
by a personal vendetta reldt referral fees. Seesuprapp. 54 and note 44.) In view of this,
the question of “wrongful means” for purposesdéir competition affirmative defense will be
left to the trier of fact.

E. Injunctive Relief

Defendants each moved for summary judgmens dise injunctive relief requested by
Plaintiff in Count V of its Second Amended @plaint. Because summary judgment will be
granted as to only the breach of fiduciary dutyneldeaving three other substantive claims to be
adjudicated, Defendants’ Motiofigr Summary Judgment canrime granted as to Count V.

V. CONCLUSION

Horter has presented evidence demonstrating genuine issues of material fact on all claims

except Count Il of its Second Amended Cdeint. Accordingly, the Court here@fyRANTS

Defendant Cutter’'s Motion for Summary Judgment (Doc. 719 &ount Il, buDENIES it as to

> Notes 40, 45upraalso apply to the tortious interference wittsimess relations claim asserted against Cutter.
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Counts I, IV, and V; an@ENIES Defendants Borer/PCM’s Mion for Summary Judgment
(Doc. 72) as to Counts IlI, IV, and V.

IT IS SO ORDERED.
Dated: June 15, 2017 S/Susan J. Dlott

Judge Susan J. Dlott
United States District Court
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