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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT CINCINNATI

KEVIN MILES,
Petitioner, . Case No. 1:15-cv-572
- VS - District Judge Timothy S. Black
Magistrate Judge Michael R. Merz
WARDEN, Marion Correctional
Institution,

Respondent.

REPORT AND RECOMMENDATIONS

This habeas corpus case under 28 U.SZ253 is before the Court for decision on the
merits. The case was transferred to the undemiffoen Magistrate Judge Karen Litkovitz on
November 9, 2016, to help balance the worklaang the Western Divisn Magistrate Judges
(ECF No. 20).

Miles pleads three grounds for relief:

GROUND ONE: Trial court committed harmful error by
conducting a limited re-sentencing hearing limited to the proper
imposition of post release contravhen petitioner had already
completed the term ordered by the trial court in violation of
petitioner’s right to due procesadequal protection of the law.

GROUND TWO: Petitioner was deniedédheffective assistance of
counsel as guaranteed by the Biahd FourteentAmendments to
the United States Constitution inolation of petitoner’s right to
due process and equal protection of the law.

GROUND THREE: Trial court failed to conduct an allied offense
determination before conductingethimited sentencing hearing in
violation of petitioner’sright to due procgs and equal protection
of the law.
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(Petition, ECF No. 1, PagelD 6-8.)

Procedural History in the Ohio Courts

Miles was originally indicted by the Butl€€ounty Grand Jury in 2002 on one count of
endangering children (Ohio Reed Code § 2919.22(B)(1)) (Count &phd one count of murder
(Ohio Revised Code § 2903.11(A)(1)) (Count Zptate Court Record, ECF No. 3, PagelD 26.)

Prior to trial, Miles, through counsel, movex a competency evaluation and also filed a
motion to suppress. The trial court granteé competency evaluation and Miles was found
competent to stand trial. The trial codenied the motion to suppress.

Following a jury trial, Miles was found guiltgs charged. On June 17, 2002, the court
sentenced Miles to 8 years in prison for Couahd 15 years to life faCount 2, to be served
consecutively, for an aggregate sentence of 23yedife in prison. Theretdr, the court issued
a Nunc Pro Tunc Entry crediting Miles for time serv&hte v. Miles, 2002 Ohio Misc. LEXIS
192 (Ohio C.P. June 17, 2002).

Miles, through new counsel, appealed to@uairt of Appeals of Ohio, Twelfth Appellate
District, Butler County, raising &hfollowing assignments of error:

1. The trial court erred in denyirgppellant’s motion to suppress

his arrest and the statement obtaisebisequent to that arrest when
the state failed to produce any evidence supporting the proposition
that_ the state had probable cause to arrest the appellant at the
motion to suppress.

2. The trial court erred in admityy evidence of defendant’s prior

arrest, and such evidence was plairor which could not be cured
by an instruction to the jury.



(State Court Record, ECNo. 3, PagelD 37).
The Court of Appeals of Ohio set forth tlaets of this case on direct appeal as follows:

[12] Appellant was dating Tiana Centers and he often stayed
overnight at her residence. Tiana’s two children, three-year-old
Courtney and 18-month—old Emily, g with her.Tiana is also
allegedly pregnant with appellant’s child.

[13] On January 1, 2002, Tiana léfer residence with her friend,
Jennifer Atkins, to go shopping. Tiana left the children with
appellant. When Tiana returned approximately a half-hour later,
she noticed that Courtney was pale and lethargic. Tiana called
Atkins to come over and look &ourtney. Atkins arrived at the
residence within minutes and,texf examining Courtney, noticed
the child had substantial bruising her body. Atkins testified that
Courtney felt “limp” and “lifeless” when she picked her up. Atkins
called 9-1-1. Within minutes ofdtcall, the police and emergency
medical technicians arrived. Couginwas rushed to the hospital
and pronounced dead appnmgtely one hour later.

[4] That same day, appellant lgfie hospital and went to his
parents’ home in Woodlawn. fficer Chris Pitsch of the
Woodlawn Police Department in Hamilton County was contacted
by the Middletown Police Depanent and asked to locate
appellant for questioning. Officer Pitsch went to appellant’s
parents’ residence, identifiednmgelf as an officer, and asked to
speak with them. Officer Pitsch then asked to speak with appellant.
His parents looked for appellant, then informed the officer that
they “couldn’t find him.” Officer Pitsch asked if he could look
around the residence rf@ppellant. He was given permission to
look and Officer Pitsch foundpaellant hiding under a comforter
in the utility room of the residence.

[15] Appellant was taken to the Middletown police station for
guestioning. During the interview, appellant admitted that he
“accidentally lost his temper,” and “whacked [Courtney] last
night.” Appellant stated that retruck Courtney “in the abdomen”
hard enough to “knock the wind out of her.” Appellant was then
charged with child endangerment.

[16] Dr. James Swinehart, a forenp@thologist in Butler County,
testified that on January 2, 2002, he performed an autopsy on
Courtney. He noted that the external examination revealed a lice
infestation of the scalp and “nunoeis” contusions of the skin. The
contusions were “clustered with the anterior abdominal wall



between the xyphoid process and umbilicus.” Approximately
“forty-three (43) small circularantusions were identified within
the anteriolateral aspect oktlhody and approximately twenty-two
(22) are identified withirthe posterior back.”

[17] Furthermore, Dr. Swinehart testified that the internal autopsy
revealed that “the left lobe dahe liver contained a vertically
oriented laceration which measuree inches in length and up to
one inch in depth.” In his opion, the liver laceration was caused
by a “fairly severe impact” of ‘lont force to the anterior
abdominal wall” which resulted ithemoperitoneum.” In this case,
Dr. Swinehart found “625cc of bload her peritoneal cavity, or
belly cavity,” as a result of inteal bleeding. In Dr. Swinehart’'s
opinion, Courtney “died of an internal hemorrhage from the
lacerated liver.” He testifiethat, she “lost enough blood volume
to, | believe, cause her to become cerebrally hypoxic” and the lack
of oxygen to her brain caused her to become unconscious.

[18] On January 2, 2002, appellant asked officers for a second
interview. In that interview, appellant admitted that he struck
Courtney hard enough to knock her down, then he picked her up

and struck her again. Appellamas also charged with felony
murder.

Sate v. Miles, 2003-Ohio-7209 (Ohio Ct. App., Butler County Dec. 31, 2003).

On December 31, 2003, the Ohio Court of Apls affirmed the decision of the trial
court. Sate v. Miles, 2003-Ohio-7209 (Ohio Ct. App., Bar County Dec. 31, 2003). Miles
did not appeal to the Ohio Supreme Court.

More than ten years later, on January 27, 2014, Mtesse, filed a motion in the trial
court to vacate sentence claiming that:

1. Trial court erred by not including the meaof conviction into the judgment of
conviction pursuant t®hio Revised Code 2505.02.

2. Trial court erred when convicty of charges that were to be merged as allied offenses
of similar import pursuant to Ohio Revised Code 2941.25.

3. Trial court failed to properly impose post-rade control pursuant to Ohio Revised
Code 2967.28.

(State Court Record, ECNo. 3, PagelD 60).



The State moved to dismiss Miles’ motitanvacate and after a limited resentence
hearing, the court amended its judgment entryatiify Miles of a 3 year mandatory term of
post-release control for Count 1 but did ntterwise amend Miles’s sentenc&ate v. Miles,
2014 Ohio Misc. LEXIS 446 (Ohio C.P. April 18, 2014).

Miles, pro sg, filed a notice of appeal with the Tvithl District Court of Appeals and in
his brief filed June 30, 2014, raised tb#owing assignments of error:

1. The trial court erred, having ifad to properly impose Post
Release Control at Appellantsriginal sentencing hearing,
erred by conducting a subsequent hearing limited to the narrow
scope of Post-Release Coitraotification rather than
conducting a new sentencing hearing.

2. Appellant was denied effectv assistance of counsel as
guaranteed by the Sixth and Fourteenth Amendments to the
United States Constitution.

3. Trial Court failed to conduct an allied offense determination
before conductinipe limited sentencing hearing.

(State Court Record, ECNo. 3, PagelD# 78).

The State filed a brief in response anddmtember 1, 2014, the CowftAppeals, on an
accelerated calendar, affirmed the judgment efidkver court. (State Court Record, ECF No. 3,
PagelD 101).

On January 2, 2015, Miles, pro se, filed a ec®tf appeal with the Ohio Supreme Court
and the State waived response. On April 2952@1e Ohio Supreme Court declined to accept

jurisdiction of the appeal purant to S.Ct.Prac.R. 7.08(B)(&ate v. Miles, 142 Ohio St. 3d

1452 (Ohio 2015).



Procedural History in this Court

Mr. Miles filed the Petition on September 2015 (ECF No. 1). On Judge Litkovitz's
Order (ECF No. 2), the Warden filed the St&teurt Record (ECF No. 3) and an original
Answer/Return of Writ (ECF No4). On Petitioner’'s Objectio(ECF No. 5), Judge Litkovitz
ordered the record supplemented with transceptsextended Petitioner’s time to file a traverse
or reply to thirty days after éhtranscripts were filed (ECF N@). Respondent filed and served
some of the transcripts on February 5, 2QE€F No. 9). On April 4, 2016, Respondent’s
counsel notified the Court thaalthough he had partially compliewith the transcript order,
other portions were still beinganscribed and would déed when available (Docket Notation.)
Finally on May 5, 2016, Respondent notified the Cadlat no transcripts were available from
the 2002 proceedings without a costly ($2,000)féedranscribing them from audio recordings
(ECF No. 13).

In the meantime Petitioner moved to strike Return (ECF No. 10). He then petitioned
the Court to allow him to file a petition faleclaratory judgment (ECF No. 16). On August 29,
2016, Judge Litkovitz denied the Motion to Strike, allowed the filing of a substitute return, and
excused Respondent from obtainifugther transcripts (ECF No. 17) In the same Order she
allowed Petitioner thirty days from the filing thfe Substitute Return to file a traverse/regly.
Petitioner has never filed a document styled “réply‘traverse,” but within the time allowed by
Judge Litkovitz he filed his “Petition for Immediate Relief & Objection to Respondent’s

Substitute Answer/Return &¥rit filed 31 August 2016 @ Doc. # 18 by Writ ‘De Comptnd

! The Writ De Computo was a common law writ usedbting an action on an account stated between two
merchants in the absence of an actual promise to palatikstone’s Commentaries Ch. 9, § 5. Its use in federal
practice was abolished no later than the adoption of thed&dRigles of Civil Procedure in 1938. See Fed. R. Civ.
P. 2. The writ of quo warranto also is not part of federal habeas practice. Under Ohio law it is used to test the right
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‘Quo Warranto'.” (ECF No. 19). TéhCourt will consider the argumismrmade therein as if made

in a reply or traverse.

Analysis

Claims Arising from Orig inal Conviction in 2002

In Ground Two of the Petition, Mr. Miles asgtsehe received ineffective assistance of
trial counsel at his original sentencing in 200Ben his trial attorney did not object to the
improper imposition of post-release control andrditiraise a claim that his offenses were allied
offenses of similar import required to lmerged under Ohio Revised Code 8§ 2941.25. In
Ground Three he claims that he was entitledato allied offenses daring at his original
sentencing.

Respondent asserts these three sub-claienbaared by the statute of limitations adopted
as part of the Antiterrorism and Effectibeath Penalty Act of 1996 (Pub. L. No 104-132, 110
Stat. 1214)(the "AEDPA")(Substitute RetushWrit, ECF No. 18, PagelD 532-38.

Mr. Miles makes no response to the statuténatations argumentrad the Court finds it
well taken. The AEDPA providea one-year statute of limitatis running from the date on
which a conviction becomes final, unless a deb petitioner can show some other date is
applicable. In this case Mr. Miles’ convictidsecame final on the forty-fifth day after his
conviction was affirmed in the Ohio Court Appeals — February 14, 2084the last date on

which he could have appealed to the OBiwpreme Court. Mr. NMes has not shown or

of someone to hold an office. Neither of these writs is part of federal habeas corpus practice.
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attempted to show any exception to the statutngrproper tolling of thetatute. Therefore the
claims arising from his origal conviction are barred hipe statute of limitations.

The Warden also argues claims from th@inal conviction arebarred by procedural
default because no appeal was taken to the Sep€aart. The procedural default doctrine in
habeas corpus is describedthg Supreme Court as follows:

In all cases in which a state prisoner has defaulted his federal

claims in state court pursuantao adequate and independent state

procedural rule, federal habeasview of the claims is barred

unless the prisoner can demonsticaase of the default and actual

prejudice as a result of the ajkd violation of federal law; or

demonstrate that failure to consider the claims will result in a

fundamental miscarriage of justice.
Coleman v. Thompson, 501 U.S. 722, 750 (1991e also Smpson v. Jones, 238 F.3d 399, 406
(6™ Cir. 2000). That is, a petitioner may maise on federal habeas a federal constitutional
rights claim he could not ise in state court becauséprocedural defauliWainwright v. Sykes,
433 U.S. 72 (1977)Engle v. Isaac, 456 U.S. 107, 110 (1982). Almdecause and prejudice, a
federal habeas petitioner who fails to comply véitState’s rules of prodare waives his right to
federal habeas corpus reviewBoyle v. Million, 201 F.3d 711, 716 (6Cir. 2000)(citation
omitted); Murray v. Carrier, 477 U.S. 478, 485 (1986)Engle, 456 U.S. at 110;Wainwright,
433 U.S. at 87.Wainwright replaced the "delibemtbypass” standard &fy v. Noia, 372 U.S.
391 (1963).Coleman, 501 U.S. at 724.

"A claim may become procediisadefaulted in two ways.Lovins v. Parker, 712 F.3d
283, 295 (8 Cir. 2013),quoting Williams v. Anderson, 460 F.3d 789, 806 {6 Cir. 2006). First,
a claim is procedurally defaulted where statart remedies have beearxhausted within the

meaning of § 2254, but where the lesstisoned state-court judgment declines to reach the merits

because of a petitioner's failure tomgay with a state procedural ruled. Second, a claim is



procedurally defaulted where the petitioneilefd to exhaust state court remedies, and the
remedies are no longer available at the timeféderal petition is filed because of a state
procedural ruleld.

Because Mr. Miles did not appeal toetltOhio Supreme Court from his original

conviction, his claims arisg at that time are barred by his procedural default.

Claims Arising from Resentencing in 2014

In Ground One of the PetitioMr. Miles argues he was em¢itl to a broader hearing at
the time of re-sentencing, rather than one lichite the question of proper imposition of post-
release control. In Ground Two he claims heswanied effective assstce of counsel at the
resentencing. In Ground Three he claims the trial court shouldcloadeicted an allied offenses
hearing at the post-release control impositiogaring. Respondent raises no statute of
limitations defense as to these claims &y tvere timely filed after the 2014 hearing.

However, the Warden does argue that thestijpre of how broad the resentencing hearing
should have been is a questionstdte law not cognizable in fadé habeas cpus (Substitute
Return, ECF No. 18, PagelD 531).

Federal habeas corpus isadable only to correcfederal constitutional violations. 28
U.S.C. § 2254(a)Milson v. Corcoran, 562 U.S. 1 (2010Q)Lewis v. Jeffers, 497 U.S. 764, 780
(1990); Smith v. Phillips, 455 U.S. 209 (1982Barclay v. Florida, 463 U.S. 939 (1983). "[I]tis
not the province of a federal habeas court to reexamine state court determinations on state law
guestions. In conducting habeas review, a rideourt is limited todeciding whether a

conviction violated the Constitution, laywsr treaties of the United StatesEstelle v. McGuire,



502 U.S. 62, 67-68 (1991).

Miles has not cited nor is the Court awaof any authority dablishing a federal
constitutional right to any partitar breadth of issues to bernsidered in a state resentencing
proceeding. This sub-claim should be dismideedailure to state a claim upon which federal
habeas corpus relief can be granted. In pdaica habeas petitioneannot turn a state law
guestion into a federal constitonal question merely by puttingpe labels “due process” and
“equal protection” on site law claims.

Regarding Mr. Miles’ claims of ineffective sistance of trial counsel at the re-sentencing
hearing, the Warden defends these claims emtérits (Substituted Return, ECF No. 18, PagelD
544 et seq.)

When a state court decides on the meritslartd constitutional claim later presented to a
federal habeas court, the federal court mustrdeféne state court decision unless that decision
is contrary to or an objectiselunreasonable applicati of clearly esblished precedent of the
United States Supreme Court. 28 U.§@254(d)(1);Harrington v. Richter, 562 U.S. 86, 131
S. Ct. 770, 785 (2011Brown v. Payton, 544 U.S. 133, 140 (2005pell v. Cone, 535 U.S. 685,
693-94 (2002)Williams (Terry) v. Taylor, 529 U.S. 362, 379 (2000).

The Twelfth District Court of Appeals deciti¢he ineffective assistance of trial counsel
claims on the record, holding

1 2 Appellant's assignments of error are overruled on the basis of
Sate v. Jackson, 12th Dist. ButlerNo. CA2011-08-154, 2012-
Ohio-993, 119-103ate v. Vore, 12th Dist. Warren No. CA2012-
07-065, 2014-Ohio-1583, 1111; ar@ate v. Adams, 7" Dist.
Mahoning No. 12 MA 26, 2013-0hio-1433, 1 20.

Sate v. Miles, Case No. CA2014-05-111 (Dist. Dec. 2014)(unrepted, copy at ECF No. 3,

PagelD 101).
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Miles has failed to show this decision is gany to or an unreasobi@ application of the
governing authority on ineffectivessistance of trial counsel, to wirickland v. Washington,
466 U. S. 668 (1984). In particular, Miles has rmiven that if his trial #iorney had raised these
claims, they would likely have prevailed. See particul&déte v. Fischer, 128 Ohio St. 3d 92
(2010).

Therefore Miles’ claims arising from 12014 re-sentencing shdube dismissed with

prejudice.

Claims Made in Petition for Declaratory Judgment and Petition “De Computo” and “Qua
Warranto”

On August 20, 2016, Mr. Miles filed a tR®n for Leave to File a Petition for
Declaratory Judgment (ECF No. 16). Whee ttase was transferred to the undersigned, the
Court denied this Motion, noting “[s]Juch a motiomist a proper part of bhaas corpus practice.

See Rules Governirg 2254 Cases.” While his Motion for Leavto file was peding, Mr. Miles
filed his Petition for Immediate Relief . .eBComputo and Quo Warranto” (ECF No. 19).

Petitioner signs both of these documents ‘ike®harles: Miles-EI" as attorney-in-fact
pursuant to UCC1-207.7 and 1-103.6 for “KevinMiles ex rel ens legis.trust.” The Court has
no idea what any of this means or what Petitioner thinks it means. If Petitioner believes he can
somehow divide his personality dathave part of it file on behalif the other part, he sadly
misunderstands the law. A natural person careapm federal court in only one of two ways:
pro se or as represented by an attorney at law admitted to practice before the particular court in

qguestion. The Court disregardsese fictitious signaturesna treats Petiiner as having
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continued to file pro se. However, continuedtpnded filing under fidiious names will result
in the Court’s ignoring the filings.

In the most recent Petition,ils castigates the Warden’'sunsel for failure to respond
to the issues raised in th®etition for Declaratory Judgment (ECF No. 19, PagelD 551). The
Warden was under no duty to respond becauséssiies presented are not included in Miles’
Petition. A habeas corpus g&th may be amended by the saprecess used to amend a civil
complaint. 28 U.S.C. § 2242. Miles never glounor obtained court permission to amend his
habeas petition, so the issues raised in thiidPefor Declaratory ddgment were not properly
pleaded and the Warden was under no duty to respond.

If Miles had sought leave to amend unded.Re. Civ. P. 15, the proper way to amend a
habeas petition, the Court would have denesdie because the amendment would have been
futile. SeeFoman v. Davis, 371 U.S. 178 (1962). The reason is that the claims made in the
Petition for Declaratory Judgment do not stdéems under the United States Constitution.

Miles claims the Common Pleas Court did abtain subject matter jurisdiction over him
because there was no complaint as required by Rh@rim. P. 3 supported by a properly sworn
affidavit. Miles is mistaken in his understamgliof Ohio law. The State Court Record shows
Miles was indicted by the Butler County Grand J(EF No. 3, PagelD 26)Once a grand jury
has returned an indictmentdam named defendant has beerested on that indictment, the
prosecutor may request either a summor an arrest warrant. Ohio R. Crim. P. 9. The Court of
Common Pleas acquires jurisdiction of the persoa @éfendant when thperson is served with
the summons or warrant. The Common PleasarCalready has subjentatter jurisdiction of
criminal offenses at the felony level. Ohf@ommon Pleas courts earcourts of general

jurisdiction, which means they have authority decide their own pisdiction in the first
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instance. State ex rel. Winnefeld v. Court of Common Pleas of Butler County, 159 Ohio St. 225
(1953); Sate ex rel Miller v. Court of Common Pleas of Lake County, 151 Ohio St. 397 (1949).
That determination is sulit to review on appeaate ex rel. Heimann v. George, 45 Ohio St.
2d 231 (1976). In Ohio, the common pleas coamtsthe courts withubject matter jurisdiction
to try felony criminal cases. See Ohio Rev. Code 2938H@8& v. Lauharn, 2012-Ohio-1572, |
22, 2012 Ohio App. LEXIS 1382, **12 t2App. Dist. 2012){_eyman v. Bradshaw, 2015-Ohio-
751, 1 13, 2015 Ohio App. LEXIS 699, **4B\pp. Dist. 2015).

One final point is important. Milesrgues that he ha%nvoked [sic] SUBJECT
MATTER JURISDICTION . . .and once envoked [sittannot be waived, even under R. 12.”
(ECF No. 16-1, PagelD 515). Petitioner is corthet lack of subject nteer jurisdidion in any
court is a defense that cannot be waived.judgment of conviction based on an indictment
which does not charge an offense is, under Ohio law, void for lack of jurisdiction of the subject
matter and may be successfully attacked eitmedirect appeal to eeviewing court or by a
collateral proceedingsXtate v. Cimpritz, 185 Ohio St. 490, 491 (1953)6 of the syllabus.

However, the fact that lack of subjectttea jurisdiction cannot be waived does not mean
that it cannot be forfeited by missing the statute of limitations deadline or procedurally defaulting
by failing to raise it in the state courts. Milesveeraised his claim of lack of subject matter
jurisdiction until seeking leave to file declavet judgment, many years after the statute of
limitations had expired and after he had lost apgortunity to present it on direct appeal to the

Ohio courts.
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Conclusion

Based on the foregoing analysis, it is respectfully recommended that the Petition herein
be DISMISSED WITH PREJUDICE. Because m@aable jurists would not disagree with this
conclusion, Petitioner should be denied a certifichteppealability and the Court should certify
to the Sixth Circuit that any appeal would dgiectively frivolous andherefore should not be

permitted to proceeih forma pauperis.

November 28, 2016.

s Michael R. Merz
United StatesMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sifex; written objections to the
proposed findings and recommendations within femtdays after beingrsed with this Report
and Recommendations. Pursuant to Fed. R. Cia(d, this period isextended to seventeen
days because this Report is being served by otieeaiethods of service listed in Fed. R. Civ.
P. 5(b)(2)(C), (D), (E), or (F). Such objectiosisall specify the portions of the Report objected
to and shall be accompanied by a memorandulavofn support of the objections. If the Report
and Recommendations are basewhole or in part upon matters ocdag of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge ottwgse directs. A party myarespond to another paisyobjections
within fourteen days after being served witltc@py thereof. Failure to make objections in
accordance with this procedumgay forfeit rights on appeatee United Sates v. Walters, 638
F.2d 947, 949-50 (6th Cir. 198Thomasv. Arn, 474 U.S. 140, 153-55 (1985).
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