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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT CINCINNATI

THOMAS EARL KING,
Petitioner, :  Case No. 1:15-cv-583

- VS - District Judge Timothy S. Black
Magistrate Judge Michael R. Merz

NEIL TURNER, WARDEN,
North Central Correctional Institution,

Respondent.

REPORT AND RECOMMENDATION

This is a habeas corpus case brought withadsistance of counsel by Petitioner Thomas
King to obtain relief from his conviction in éhButler County Court of Common Pleas on one
count of possession oharijuana (Petition, ECF No. 2, P#De2, 1 1). On Magistrate Judge
Bowman’s Order (ECF No. 4), the Warden higedfthe State Court Remb (ECF No. 7) and a
Return of Writ (ECF No. 8). Judge Bowman set & diar Petitioner to file a reply to the Return,
but he has not done so and the time has ekpikowever, his Memorandum in Support of the
Petition anticipates many of the arguments ratsethe Warden. The case accordingly ripe
for decision.

King pleads one ground for relief:

Ground One: King was deprived of his Sixth Amendment right
to effective assistance of counsel, rendering his guilty plea
unknowing and involuntary.
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(Petition, ECF No. 2, PagelD 6.)

Procedural History

Mr. King was arrested on March 2, 2012, fospession of a large quantity of marijuana.
He was indicted by the Butler County GrandyJior possession of marijuana in excess of
40,000 grams, a charge carrying a mandatoryirmim sentence of eight years imprisonment
(State Court Record, ECF No. 7, PagelD 131). fildel a motion to suppress his statements to
law enforcement on the theory that a substantiagigroof his statements we elicited after he
invoked his right to counselld. at PagelD 134, et seq. The motion to suppress was set for
hearing the day before trial. On the dafythe hearing, December 17, 2012, he agreed to
withdraw his not guilty plea and plead guiltytte lesser charge of possessing more than 20,000
grams of marijuana, an offense carrying a mamgamninimum sentence of five years, which is
the sentence that was imposed (Plea of Géiltyury Waiver, State Court Record, ECF No. 7,
PagelD 138, et seq.)

King took no direct appeal, but filed atiien for post-convidbn relief under Ohio
Revised Code § 2953.21 on August 29, 20#3. at PagelD 148, et seq. The Common Pleas
Court denied the petition, without @videntiary hearing, both originallyd; at PagelD 165)
and on remand for findings of fact and conclusion of law. at PagelD 283, et seq. The
Twelfth District Courtof Appeals affirmedSate v. King, 2014-Ohio-5393, 2014 Ohio App.
LEXIS 5229 (12" Dist. Dec. 8, 2014)(hereaftetate v. King”). The Ohio Supreme Court

declined to accept jurisdictiorftate v. King, 142 Ohio St. 3d 1518 (2015). King filed this
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timely' habeas corpus petition on September 10, 2015.

Analysis

King’'s sole ground for relief ishat he received ineffectivassistance of trial counsel,
rendering his guilty plea unknowing@ involuntary. He asserts a nioen of deficiencies in his
attorney’s performance:

King's trial counsel rendered ineffective assistance because 1) he
failed to investigate the case, interview witnesses, prepare for trial,
or properly advise Kingf the strength of the State's case against
him; 2) he scared and pressukidg into pleading guilty; and 3)

he failed to follow through with a meritorious motion to suppress
King's alleged confession.

(Memo in Support, ECF No. 2-1, PagelD 2Xjng raised the same claims in his Petition for
Post-Conviction Relief (Petition, &t Court Record, ECF No. 7,d&dD 154). On appeal from
denial of the Petition, King raisetsingle assignment of errofThe trial court erred by denying
Defendant’s petition for post-conviction relief without an evidentiary hearind.” at PagelD
222. However he presented as an issue for reliisvelaim that he wadeprived of effective
assistance of trial counsel and reiterateisame subclaims he raises hede. at PagelD 230.
The Twelfth District began stdiscussion of the ineffectivassistance of trial counsel
claim by citing the controlling constitutional standa®hte v. King, I 15,citing Strickland v.

Washington, 466 U.S. 668 (1984).

! The Warden does not contest the timeliness of the Petition.
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Sub-claim One: Failureto Preparefor Trial

As to the sub-claim that the trial attorneyswaot prepared for trial, the Twelfth District
found that claim barred by Ohscriminal res judicatadoctrine because itould have been
raised on direct appeal but was ntd. at 116-19.

The Warden relies on this procedural defautiture to file a direct appeal — as a bar to
King’'s habeas claims. Although Kirdjd not file a Reply, he anfjgated this argument in his
Petition. He asserts this Court cannot know that his default was enforced against him because
“[t]he trial courtdid not mention any independestate law ground” . . . and

The Ohio Supreme Court simply did not accept jurisdiction, and
therefore, it cannot be determingdhe Ohio Supreme Court, as
the last court where King presented his federal claim, relied on
federal grounds or a state opedural ground when denying
jurisdiction.

(Memo in Support, ECF No. 2-1, PagelD 29.)

The correct procedural default analysis, boer, does not look aitker the trial court
decision or the unexplained refusal to exercisisgiction of a supreme court. Where there has
been one reasoned state court judgment tiegeca federal claim, there is a rebuttable
presumption that later unexplained orders uphgldhe judgment or rejecting the same claim
rest on the same groundlst v. Nunnemaker, 501 U.S. 797 (1991). Thedtiict court must look
at the last state court dispositiproviding reasons for the decisialoseph v. Coyle, 469 F.3d
441, 450 (8 Cir. 2006); Couch v. Jabe, 951 F.2d 94, 96 {BCir. 1991). A state court's
noncommittal denial of reeiv is not controllingMcBee v. Abramajyts, 929 F. 2d 264, 267 {6

Cir. 1991). In rejecting this sub-claimgtiiwelfth District cledy relied on res judicata

Ohio’s doctrine of res judicata griminal cases, enunciated®ate v. Perry, 10 Ohio St.
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2d 175 (1967), is an adequate and independent state gidundv. Mitchell, 487 F.3d 423, 432
(6™ Cir. 2007);Buell v. Mitchell, 274 F.3d 337 (6 Cir. 2001);Coleman v. Mitchell, 268 F.3d
417 (8" Cir. 2001);Byrd v. Collins, 209 F.3d 486, 521-22 {6Cir. 2000);Rust v. Zent, 17 F.3d
155, 160-61 (6 Cir. 1994)(citation omitted)yan Hook v. Anderson, 127 F. Supp. 2d 899, 913

(S.D. Ohio 2001).

Failureto Advise King of the Weakness of the Case Against Him

King also asserts he was provided ineffective assistance of trial counsel in the plea
bargaining process because his trial attorneyndit properly advise him of the strengths and
weaknesses of the case against him.particular, he claims siattorney should have told him
that Gamble, the man from whom he accepted ésliof the marijuana isuit, was refusing to
testify against him.

The Twelfth District also rejeetl this sub-claim on res judicatgounds. It held:

[*P22] At first blush, based omhe alleged timing of King's
knowledge regarding Gamble's lack of cooperation, this evidence
appears to be evidence outsideate record at the time of a direct
appeal, and therefore woufdll under the exception to theess
judicata bar. However, we find thaing and his wife's affidavits
are insufficient to meet the esption. Although King claims he
was unaware of Gamble's refusalkctmperate, it is clear that King
knew of him and that he could laepotential witness against him.
Accordingly, as the informain King now relies upon was clearly
in existence and readily available to him, any claim that his trial
counsel was ineffective relating tBamble's potential testimony,
could have been and should vea been raised on direct
appeal. This claim is thereforalso barred by the doctrine s
judicata. Wagers at 1 10

Sate v. King, supra.



King argues he could not have raised tti@m on direct appeal because it depends on
evidence outside the record:

In fact, King's claim required the pieces of critical evidence
outside the original record:1) the Gamble sentencing
memorandum, which was filed [in federal court in Gamble’s case]
almost a month after King was sented, 2) the affidavits of King

and his wife which were signealmost seven months after King
was sentenced, and 3) the reaogdof King's statement, which
was never filed as part of the record because King never had a
suppression hearing. It naturally follows that the affidavits
attesting to the fact that they were not apprised of Gambles refusal
to cooperate would fall outsideetlrecord because that knowledge
did not exist dung plea negotiations.

(Memo in Support, ECF No. 2-1, PagelD 30.)
The Twelfth District offered an altertinge merits analysis of this sub-claim:

[*P23] Even if res judicata did not apply, King's claim that
Gamble refused to testify against him is not supported by the
record. The only evidence submitted in support of King's claim
was King's and Shawndra's statements in their affidavits. As to
King's affidavit, we find thatthis self-serving affidavit was
insufficient to triggethe right to a hearingsbell, 2004-Ohio-2300

at 1 14 ("in general, self-serving affidavits submitted by a
defendant in support of his dhaifor postconviction relief are
insufficient to trigger the right t@a hearing or to justify granting
the petition undeR.C. 2953.21). In addition, Shawndra's affidavit

is mostly based on informatigrovided by King and not based on
her own observations or disesions with trial counseCompare
Sate v. Smith, 1st Dist. Hamilton No. C-070624, 2008-Ohio-3789
(finding trial court erred in failing to conduct an evidentiary
hearing on a petition for postconviction relief for ineffective
assistance of counsel where thecord bolstered the claims
asserted by defendant and hisargtmother in their affidavits).

[*P24] Additionally, the record does not bolster or support King
and Shawndra's conclusion that Gamble's refusal to cooperate with
the government meant that he atsfused to testify against King.
The government's sentencing memorandum in Gamble's case only
suggests that Gamble had nbeen forthcoming with some
unspecified information. It is purgpeculation on the part of King
and Shawndra that simply because Gamble was uncooperative in



his own case that he would albe uncooperative and refuse to
testify in King's case. Conjage built upon insufficiently
supported speculation does nottabdish substantive grounds
entiting a defendant to postconviction relieftate v. Piesciuk,
12th Dist. Butler No. C2013-01-011, 2013-Ohio-3879, { 24,
guoting Sate v. English, 9th Dist. Lorain No. 99CA007408, 2000
Ohio App. LEXIS 848, 2000NL 254912, *4 (Mar. 8, 2000)
Therefore, it remained uncleavhether Gamble would have
provided testimony against King.

[*P25] Moreover, from the statetiscovery response, it is clear

that Gamble was not the only wéss the state intended to call in

the case against King. Ratheryveml law enforcement officers

who were present and participatedthe control delivery were to

testify against King.
Sate v. King, supra. The Twelfth District’'s factual basifor these conclusions is strong. The
Government’s Sentencing Memorandum in Gamble’s case advises the Court that he has not been
sufficiently cooperative to merit substantial assistanegljustment to his Sentencing Guideline
range. It does not say that Ihad refused to testify again€ing. What it actually says is

In this case, over the coursesaiveral opportunities, this defendant

failed to provide information to the Government, On more than

one occasion, agents were forced to ferret out information

themselves, following which the defendant was provided

opportunities to explain his failure to be forthcoming. On each

occasion, the defendant has no axplion for his lack of candor.
(Government’s Sentencing Memorandum in Wihitates v. Gamble, Case No. 1:12-cr-031,
copy at ECF No. 2-2, PagelD 81-82.) This is aadescription of Gamble’s behavior which
would include refusal to testify against Kingvhat King had done was already known to the
Government. Yet this is the only source that King gives for Gamble’s supposed refusal to
testify.

Moreover, as a co-offender with King in the possession and delivery of a large quantity

of marijuana, Gamble would ndétave been the most credible withess to King’'s jury. More



credible, and certainly sufficient, would haleen the law enforcement personnel who were
eyewitnesses to this controlled delivery.

King's own affidavit adds little. In p#cular, he provides néoundation for his claim
that Gamble was refusing to testify against mnmeyely saying that he “later found out” that was
the case (Affidavit, ECF No. 2-2, PagelD 8@hawndra King, Petitioner’s wife, also signed an
affidavit which avers that she found out Gamisles refusing to cooperate when she “attended
his sentencing hearing [in federal court] on April 10, 2018.” at PagelD 88.

The Gamble Sentencing Memorandum was certaiotypart of the state court record in
King’s case so that its significance could not ha@en argued on appeal. The Twelfth District’s
conclusion that King could have known about it in time to incorporate it in the record for appeal
is also not based on a reasonable determination of the facts because it did not exist until February
26, 2013 (see PagelD 84). But the conterthefMemorandum does not support the claim that
Gamble was refusing, as of December 18, 201#4dtify against King. Trial counsel Richard
Goldberg therefore did not provide ineffective atsice of trial counsel in failing to advise King
that the case against him was weak becautigegiossibility Gamle would not testify.

King also notes that the recording of his @ssion was not part tiie state court record
because no suppression hearing was heitbwever, King knew what the content of the
recording was at the time he decided to plgaity and forego the suppression hearing. He
knew that he had made several incriminating statgésnbefore invoking his right to counsel. He
also knew there were Government eyewitnedsehis taking possession of the very large
guantity of marijuana, so the Government did resadhis admissions to convict him. In sum, he
has not shown that Mr. Goldbésgpurported advice that the eaagainst him was strong was

deficient performance on Goldberg’'s part bessathe case was stron@he Twelfth District’s



analysis of this sub-claim is ieer contrary to noan objectively unreamable application of

Srickland.

Scaring and Pressuring King into Pleading Guilty

In his third sub-claim, King alleges Mr. Glilerg provided ineffective assistance of trial
counsel by scaring and pressuring him into pleaduinfly. The Twelfth District considered this
claim and decided it as follows:

[*P27] King next alleges that hisial counsel was ineffective as
counsel "scared and pressuredhlinto pleading guilty. In support

of his claim, King points to his affidavit in which he averred that
trial counsel scarred and pressured him into taking the plea
agreement by telling him that theat# was going to use "the tape
recordings, cars thatere seized, and a gun found at my house to
paint a picture of me being m@ kind of big kingpin." After
reviewing the record, we find th#ting's self-serving affidavit is
insufficient to trigger the right t@ hearing or to justify granting
the petition undeR.C. 2953.21Sece Isbell at | 14 see also Sate v.
Kapper, 5 Ohio St.3d 36, 38, 5 Ohio B. 94, 448 N.E.2d 823 (1983)
Furthermore, the record frometplea hearing reveals that King
told the court that no one was forcing him or threatening him into
entering the guilty plea. There is no evidence or indication in the
record which contradicts King'statements made during the plea
hearing.

[*P28] Accordingly, the trial codardid not err in denying King's

petition for postconviction reliefvithout holding an evidentiary
hearing on his claims that triabensel pressured him into pleading

guilty.
Sate v. King, supra.
A plea of guilty or no contest is valid ifput only if, it is entered voluntarily and
intelligently, as determined by the totality of the circumstan8gady v. United Sates, 397 U.S.

742, 748 (1970)Boykin v. Alabama, 395 U.S. 238, 242-44 (196%ing v. Dutton, 17 F.3d 151



(6™ Cir. 1994);Riggins v. McMackin, 935 F.2d 790, 795 {6 Cir. 1991);Berry v. Mintzes, 726
F.2d 1142, 1146 {6 Cir. 1984). The determination of whether this plea was intelligently made
depends upon the particular faersd circumstances of each caslehnson v. Zerbst, 304 U.S.
458, 463 (1938)Garcia v. Johnson, 991 F.2d 324, 326 {6Cir. 1993).

A plea of guilty entered by en fully aware of the direct

consequences, including the actual value of any commitments

made to him by the court, prosger, or his own counsel, must

stand unless induced by threatsr promises to discontinue

improper harassment), misrepresentation (including unfulfilled or

unfulfillable promises), or perhaps by promises that are by their

nature improper as having n@roper relationship to the

prosecutor's busiss (e. g. bribes).
Brady v. United Sates, 397 U.S. 742, 755 (1970). Where a ¢aanducts an@propriate plea
colloquy, a defendant is bound by the admissio@snakes during that proceedinBaker v.
United Sates, 781 F.2d 85, 90 {6 Cir. 1986),quoting Moore v. Estelle, 526 F.2d 690 (8 Cir.
1976). King does not claim any deficiency in precess for taking his plea and, in any event,
such a claim would be requiredlte raised on direct appeal.

Denial of this sub-claim is also neitheontrary to nor arobjectively unreasonable

application ofStrickland.

Failureto Follow Through on the Motion to Suppress

King’s last sub-claim is that Mr. Goldbestpould have carried through with the motion
to suppress. The claim is not that Goldbeitpdato file a motion. Indeed, the motion was set
for hearing on December 17, 2012, and only abosteen the decision to plead guilty obviated
any need for the hearing.

The Twelfth District decidethis sub-claim was barred by reslicata, but also made an

10



alternative merits analysis:

[*P33] However, after reviewing the recorded interview, itis
clear that prior to referencing talking to an attorney, King made
several incriminating statements, such as admitting that he helped
Gamble unload "it" and that he eeqied to receive some of "it" in
return. He also stated he was only "small time." These statements
corroborated the state's evidensach as the DEA investigation
report which, among other thingsmdicated that Gamble had
several duffel bags of marijuanBven if we assume that King's
statement, "l just need to talk to my lawyer," was an unequivocal
request for an attorney and therefore any statements aftadéne
request should have been suppeels the record indicates that
these later incriminating statements were merely cumulative to
King's prior admissions and statements. As these prior statements
by King would have been admibte and otherwise corroborated
the state's case, we find that King failed to prove he was prejudiced
by counsel's failure to pursue a motion to suppress.

Satev. King, supra.

Here again the Twelfth District’'s opinion 1@ strong factual basiKing's statements
before he invoked his right toounsel were incriminating anadmissible. And even if the
remainder of the recording had been supprksies unlikely that would have prevented a
conviction; there was all that marijuana and several Government eyss@fieven if Gamble

did not testify and King’s post-invotian admissions were suppressed.

Conclusion

When a state court decides on the meritglartd constitutional claim later presented to a
federal habeas court, the federal court mustrdeféhe state court decision unless that decision
is contrary to or an objectiyelunreasonable applicati of clearly emblished precedent of the
United States Supreme Court. 28 U.§Q@254(d)(1);Harrington v. Richter, 562 U.S. 86, 131

S. Ct. 770, 785 (2011Brown v. Payton, 544 U.S. 133, 140 (2005€ll v. Cone, 535 U.S. 685,
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693-94 (2002)Williams (Terry) v. Taylor, 529 U.S. 362, 379 (2000).

The Twelfth District's merits analysis in thiase is neither contrary to nor an objectively
unreasonable application 8frickland. Its res judicataanalysis of the first sub-claim recognizes
a state procedural bar freqtigrupheld by the federal courts.

Therefore, the Magistrate Judge respéistf recommends the Petition herein be
DISMISSED WITH PREJUDICE. Because readaeajurists would not disagree with this
conclusion, Petitioner should be denied a certifichteppealability and the Court should certify
to the Sixth Circuit that any appeal would dgectively frivolous andherefore should not he

permitted to proceeih forma pauperis.

September 12, 2016.

s Michael R. Merz
United StatedMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sgeg written objections to the
proposed findings and recommendations within femtdays after beingrsed with this Report
and Recommendations. Pursuant to Fed. R. Cig(d, this period iextended to seventeen
days because this Report is being served by otieeainethods of service listed in Fed. R. Civ.
P. 5(b)(2)(C), (D), (E), or (F). Such objectiosisall specify the portions of the Report objected
to and shall be accompanied by a memorandulavofn support of the objections. If the Report
and Recommendations are basewimle or in part upon matters ocaag of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge otlmgse directs. A party marespond to another paisyobjections
within fourteen days after being served witltc@py thereof. Failure to make objections in
accordance with this procedungay forfeit rights on appeabee United Sates v. Walters, 638
F.2d 947, 949-50 (6th Cir. 1980homasv. Arn, 474 U.S. 140, 153-55 (1985).
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