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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT CINCINNATI

CHRISTOPHER FOSTER
Pditioner, :  Case Nol:15<¢v-713
- VS - District JudgeMichael R. Barrett
Magistrate Judge Michael R. Merz

RONALD ERDOS, WARDEN,
Southern Ohio Correctional Facility,

Respondent.

TRANSFER ORDER

This habeas corpus case is lefdhe Court on Petitionés Motion pursuantto
Fed.R.Civ.P. 60(§p) to retractively applyStrickland v. Washington, 466 U.S. 668 (1984), and
Roev. Flores-Ortega, 528 U.S. 470 (2000jo this caseECF No0.148).

Foster asserts that at a hearing in 2013 the trial judge ordered hisyatitolpieservehis
appellate right$ Id. at PagelD2122. However, he aserts hisattorneynever esponded tdis
requests in this gard until 2018. Attached to the filing is an August 28, 2018, letter from
Christine Jones responding toder's letters of August 21 and 22, 2018, andisidg that she
coud not assist him in whatever he was requesting because she was no longer in pritie¢e prac
having joined thetaff of the Hamilton Caunty Public Defenderld. at PagelD2132. Nothing is
Ms. Jores letter says anythingbaut an appealfrom the proceeding in which she was allegedly
instructed to ‘preserve {Fostés] appella¢ rights.” Nor does Foasr dtach copies offis letters to

which Ms. Jones is responding.
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Fosters clam, now seems to béhat atthe 2013 resentencing, Judge Kubicki only
startedthat postrelease control would be for a total of five years, without specifying which part
of thefive yeas dtached to each of Counts Two ahldree Then the fial judge is said to have
improperly attempted to correct this with a 20Bc pro tunc entry. Id. atPagelD2124 et seq.

Foster appears to be making a claim that teeeivedineffective assistance of trial
counselwhen Ms. Jones did not appeal on his betath the 2013 resentencing or, presuming
she wa still representing m in 2015, from the@unc pro tunc ently tha year.

New habeas claims for relief made fed.R.Civ.P60(b) motions constitute second or
successive habeas applications requiring circuit court permissigroceed before a District
Cout has jurisdiction to decide thentGonzalez v. Crosby, 545 U.S. 524 (2005) Foster seems
to recognize this fact, because he endsnistant Motion byasking this Court to transfer it to the
Sixth Circuit for consideration under 28 U.S.8£2244. That is indeed the proper course of
action InreSms, 111 F.3d 45 (B Cir. 1997).

Accordingly, t is hereby ORDEREDhat the Clerktransferthis matter to the Sixth
Circuit Court of Appeals foconsideration unde28 U.S.C.8 2244b) of whether Petitioner may

proceed in this Court.

March 19, 2020.

sl Michael R. Merz
United States Magistrate Judge



