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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

Vicki Linneman,et al, : Case No. 1:15-cv-748
Plaintiffs,
Judge Susan J. Dlott
V.
Vita-Mix Corporation.et al, ; Order Granting in Part the Settlement
: Class’s Motion for Order Requiring
Defendants. ; Posting of Appeal Bond and Expedited
: Discovery

This matter is before the Court on tBettlement Class’s Motion for Order Requiring
Posting of Appeal Bond and ExpeditedsBovery. (Doc. 102.) The Motion will 8RANTED
IN PART, as set forth below.

l. Background and Procedural History

After the Court granted final approval of the Settlement Agreement on May 3, 2018,
Objectors Kamala Bennett and Avigail Ruth SHided Notices of Appeal. (Docs. 91, 93, 97.)
On June 7, 2018, the Settlement Class moved fora@ar requiring the gbctors to post an
appeal bond of $250,000 and particgat post-settlement discovery. (Doc. 102.) Objector
Bennett filed a response in opposition, to whichSk#lement Class replied. (Docs. 107, 114.)
Defendants Vita-Mix Corporain, Vita-Mix Management Qporation, and Vita-Mix
Manufacturing Corporation (collagely, “Vita-Mix”) also responded in opposition. (Doc. 111.)

On October 2, 2018, Objector Short voluntadigmissed her appeal. (Doc. 127.) As a

result, the Settlement Class redu@tsdequest for bond to $125,000. (Doc. 125.)
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. Analysis
A. Request For Bond
1. Federal Ruleof Appellate Procedure 7

Under Federal Rule of Appellate Procedure e ‘district court may require an appellant
to file a bond or provide other security in d&ym and amount necessary to ensure payment of
costs on appeal.” Fed. R. App. P. 7. Thedlenito require bond and the amount thereof falls
within the discretion of the district courtn re Polyurethane Foam Antitrust Litigl78 F. Supp.
3d 635, 638 (N.D. Ohio 2016) (citiig re Munn 891 F.2d 291, 1989 WL 149417, at *1 (6th
Cir. 1989)). The district court must deten@ whether bond is appropriate, and, if so, the
amount of the bondld.

Courts within the Sixth Cirdt weigh the following factors to determine whether to
impose a bond under Rule 7: “(1) the appellant’srioia ability to post dond; (2) the risk that
the appellant would not pay appelkeosts if the appeal is urstessful[;] (3) the merits of the
appeal[;] and (4) whether the appellant slaswn any bad faith or vexatious condudn’re
Porsche Cars N. Am., Inc. Plastic Coolant Tubes Prod. Liab..LKig. 2:11-MD-2233, 2014
WL 2931465, at *2 (S.D. Ohio June 30, 2014) (citidgmelas v. Dannon Co., In&p. 1:08 CV
236, 2010 WL 3703811, at *1 (N.D. Ohio Aug. 31, 2010)). Trhee Polyurethanease is
particularly instructive, athe court found that the fo@emeladactors weighed in favor of
imposing an appeal bond in similar circumstancEs3 F. Supp. 3d at 640-43. As in that case,

the Court will first consider wather the four factors whiajuide a court’s appellate bond



consideration support the Settlamh€lass’s request in reverseler, beginning with the bad
faith and vexatious conduct factor.
a. Bad Faith or Vexatious Conduct

Objector Bennett’s attorney, Simina Vourisa “serial” or “professional” objector to
class action settlements. “Ari® objector’s ‘sole purpose te obtain a fee by objecting to
whatever aspects of the [s]ettlement they can latch ontd.'at 639 (citingin re Checking
Account Overdraft Litig 830 F. Supp. 2d 1330, 1362 n.30 (S.D. Fla. 2011)). “The serial
objector’s ultimate goal is extortionId.

Class counsel has drawn the Qtuattention to several clasction settlement objections
filed by Ms. Vourlis since 2014. Qhost significant interest, théonorable Donald C. Nugent
of the United States District Court for the Natn District of Ohio granted an appeal bond
against Ms. Vourlis's client in a case in e Ms. Vourlis advanced seemingly verbatim
arguments as those presented h&eeMeta v. Target Corpet al, Case No. 4:14-cv-832 (N.D.
Ohio 2018). The case is also notable insofalualgie Nugent overruléds. Vourlis’s objections
and imposed an appellate bond, finding her apjda¢ “meritless, frivolous, and objectionably
unreasonable” and referring to her as a “sefiggctor” whose objeatn was significantly
impeding relief to the plaintiff and class membeveta Case No. 4:14-cv-832 (N.D. Ohio
Sept. 24, 2018) (Order Granting Appeal Bondhcied as Doc. 125-7 at PagelD 4745). This
history suggests that Objecti®ennett is not appealing good faith. In addition, neither

Objector Bennett nor her attorney appeared at the final fairness hearing, which bolsters this

! Objector Bennett, responding in opposition, arguasrth bond should be imposed. Even if the fdamelas
factors applied, her position is that all weigh in favor of not imposing a bond. However, she does not analyze th
Gemeladactors in depth.
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conclusion. See In re Polyurethan&78 F. Supp. 3d at 640. Thus, tfastor weighs in favor of
imposing an appeal bond.
b. Meritsof Appeal

“[A] district court's prejudging of a casethiances on appeal is a hecessary by product of
the imposition of a bond pursuant to Rule W (citing Tri—Star Pictures, Inc. v. UngeB2 F.
Supp. 2d 144, 149 (S.D.N.Y. 1998ffd, 198 F.3d 235 (2nd Cir. 1999)). However, “the
guestion of whether an appeahistually frivolous is best left to the appellate court itself, which
has ‘the benefit of a fully deloped appellate record.’Id. (citing Azizian v. Federated Dep’t
Stores, InG.499 F.3d 950, 960 (9th Cir. 2007)). The ®attbnt Class argues that the abuse of
discretion appellate standbof review and facial defectgith Objector Bennett’'s objections
render her appeal unlikely to be success8deFidel v. Farley 534 F.3d 508, 513 (6th Cir.
2008) (The standard of review for approvahaflass action settlement is abuse of discretion,
with factual findings reviewed falear error). Vita-Mix argues that there are legitimate
guestions of law on appeal and it is diffictdtknow how the Sixth Circuit will rule.

In approving the settlement, the Corgtiewed extensive briefs, heard thorough
arguments from the parties, and held a finahfss hearing, such thafeels confident in its
ruling. On this record, the Court believes Olje@&ennett will not be successful in her appeal.
This factor, then, weighs in favor of imposing bond.

c. Risk of Nonpayment

This factor generally weighs in favor mfquiring an appeal bond where an objector
resides outside of thmurt’s jurisdiction. In re Polyurethangl78 F. Supp. 3d at 641. Itis
unclear where Objector Bennett resides, becaweséghd to include her contact information in

her objection (despite the requirement thaeotipns must contain a full name, address,



telephone number, and email address). She alsoadiprovide this information in her response
in opposition to bond. Thus, the risk of nonpayment factor weighs in favor of imposing bond.
d. Financial Ability to Post Bond

Lastly, it is the appellant’s burden to denstrate bond would constitute a barrier to
appeal.ld. at 641-42. Objector Bennett has madesunch showing by arguing or presenting
evidence that she lacks the finamaihility to post a bond. Thus,ighfactor, too, weighs in favor
of imposing bond.

2. Amount of Bond

The amount of a bond should be the “amowtassary to ensure payment of costs on
appeal.” Fed. R. App. P. 7. Although therdisagreement as to whether “costs on appeal”
may include attorneys’ fees and administrativesféhere is no dispute that Rule 7 permits
recovery of costs as defined in 28 U.S.@980 and Federal Rule appellate Procedure 39.
Costs available under 28 U.S.C. § 1920 include ftlaeshal and clerk fegsourt reporter fees,
printing and witness fees, copying fees, doé&es, and compensation of court appointed
experts and interpreterdri re Polyurethangl78 F. Supp. 3d at 642 (citihg re Countrywide
Financial Corp. Customer Data Sec. Breach Ljtigo. 3:08-MD-01998, 2010 WL 5147222, at
*2 (W.D. Ky. Dec. 13, 2010)). Rulg9(e) provides that the follomy costs are taxable: “(1) the
preparation and transmission oéttecord; (2) the reporter’s tramigt, if needed to determine
the appeal; (3) premiums paid for a supeessdoond or other bond taegerve rights pending
appeal; and (4) the fee for filitge notice of appeal.” Fed. Rpp. P. 39(e). The Court finds
that the amount of any of these costs applicablappeal is appropt&to be posted as bond by

Objector Bennett.



However, as set forth by the district courtnrre Polyurethangcourts have diverged on
what constitutes “costs on appeb&yondthose amounts. 178 F. Supp. 3d at 638 (citing cases).
The Sixth Circuit has held that an appeal bong owver appellate attoeys’ fees recoverable
under the substantive statute underlying the litigagoen if the statute does not expressly state
those fees can be recovered as “codid.’(citing In re Cardizem CD Antitrust Litig391 F.3d
812, 815-818., 817 n.4 (6th Cir. 2004)). A distrimtit may also exercise discretion to impose
a bond amount for attorneys’ fees likely to beuimed on appeal where the appeal was taken in
bad faith. GemelasNo. 1:08-cv-236, 2010 WL 3703811*4t And, as was the caselimre
Polyurethanethe Court may also rely upon its “inher@atwver to require the posting of cost
bonds and to provide for the award of attornegssf even if proceduraliles are also in place
to govern the same conduct. 178 F. Supp. 3d at 644 (qurRdthgiza v. United Guar. Corp
313 F.3d 1323, 1335 (11th Cir. 2002)).

The Settlement Class urges the Court to impose a bond of $125,000. The Class argues
that administration costs in this cas# e at least as great as thosérnime Cardizemwhich
totaled $123,429. The Class contends that delalisimirsement of the settlement with claims
approaching $30 million in value would cost tiass $300,000 at a 1% interest rate over the
course of a yedr.Vita-Mix objects to including fees @osts from class counsel’s litigation
against objectors and the inclusion of “some eo#@d amount in attorneys’ fees.” (Doc. 111
at PagelD 4497.)

Objector Bennett argues that classinsel’s failure to identifa rule or statute that would

render her responsible for administrative costispositive of the issue and demonstrates the

2 The Court notes that there is dispute over the amountadoadlation of the value of the settlement benefits, which
was again highlighted by Vita-Mix’s objection to bond.
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request for bond should be denied. She atgaes that the size of the requested bond
demonstrates that it is being used to intimedagr from exercising happellate rights. To
support her position, she primarily relies upome Target Corp. Customer Data Sec. Breach
Litig., 847 F.3d 608, 614-15 (8th Cir. 201&nended855 F.3d 913 (8th Cir. 2017). In that
case, the Eighth Circuit Court of Appeals eviddahe district court’s imposition of an appeal
bond under Rule 7, the bulk of which covered delasts. In consideang other Circuit Courts’
rulings on delay costs, the couxted that the Sixth Circuit iim re Cardizenpermitted delay
costs because the underlying statute permittegtévailing party on appeal to recover any
damages incurred, including reasonable attorneys’ fees and whsi$ 615 (citingn re
Cardizem 391 F.3d at 817-18). The court concluded thatoond amount must be linked to the
amount the appellee stands to have reimbursed, which secures compensation due to successful
appellees while avoiding an impermissiblertea to appeal through overly burdensome bonds.
Id. The court reversed the district courteciion to impose bond and remanded for the district
court to reduce the bond to refleetly those costs that the appellees would recover should they
succeed on any issues remaining on appeal follothieglistrict court’s reconsideration of class
certification. Id.

Although the Court recognizéise application oin re Cardizenin theTargetcase, it
finds that its inherent power tequire the posting of costs boradsd provide for attorneys’ fees
is not so limited. Irin re Polyurethangthe court acknowledged there Cardizentase, but
found that it was not constrained by it. 178 F. Supp. 3d at 644 (qureorgza v. United Guar.
Corp., 313 F.3d 1323, 1335 (11th Cir. 2002)).Irnrre Polyurethangthe court concluded that
because objectors had all shown some degree of bad faith or vexatious conduct, it was within its

discretion to include attoeys’ fees and delay costs in gpallate bond pursuant to its inherent



power to manage its affairéd. Similarly, inMeta, the court granted a motion for bond to
ensure payment of costs, including delay ca@sspciated with the appeal where the objectors
had a history of frivolouappeals but did not rely updmre Cardizermin so ruling. Meta, Case
No. 4:14-cv-832 (N.D. Ohio Sept. 24, 2018) (éréranting Appeal Bond, attached as Doc.
125-7). The Court finds theseses to be instructive.

In light of the unique circumstances of thisse and the vexatious history of Objector
Bennett's attorney, which suggests that ObjeBemnett may not be appealing in good faith, the
Court will exercise its inherent power to réguthe posting of bond to cover a small portion of
projected attorneys’ fees andalecosts. However, the Colinids that the requested amount, a
total of $125,000, is too high, mindful that “[a]trse point, if the size of a bond becomes too
large, it ‘constitutes an impermissible barrier to appedd:"at 645 (quoting\dsani v. Miller
139 F.3d 67, 76 (2nd Cir. 1998)). Accordingly, @eaurt will reduce the bond amount to cover
taxable costs, attorneys’ feesd delay costs in the amount of $40,000. This amount is similar
to the bond imposed per objector in Metacase. Case No. 4:14-cv-832 (N.D. Ohio Sept. 24,
2018) (Order Granting Appeal Bond, attaclasdDoc. 125-7) (awarding $80,000 bond to be
divided equally between the two appellant objesjto Objector Bennett is ordered to post bond
within fourteen days of ery of this Order.

B. Request for Discovery

The Court now turns to the Settlements3ia request for expedited discovery. The
Class argues that counsel should be permittéakio discovery, including document requests
and depositions, from Objector Bennett and Msurlis “relating toMs. Bennett's objection,
including her relationship with Ms. Bennett avid. Vourlis’s actions asbjecting counsel.”

(Doc. 102 at PagelD 4038.) Inits reply bridfe Settlement Class argues that Objector



Bennett’s choice of counsel raises “legitimate suspicions” which render discovery appropriate.
(Doc. 114 at PagelD 4518.)

Responding in opposition, Objector Bennetjuaas that the discovery requests are
unnecessary harassment. She argues that tisendiise contained no indication that she may be
subject to discovery for filing anbjection. In addition, she camtds that discovery in other
cases was permitted to determine if the objdudolr standing, which is not at issue, and that
there is no precedent to conduct discovery from her attorney.

As set forth by the Settlement Class, saleourts have approved discovery from
objectors either prior to final approval of a settént agreement or aftarclass action settlement
has been approved. For exampldnime Cathode Ray Tube (CRT) Antitrust Litig81 F.R.D.

531, 533 (N.D. Cal. 2012), the court retained jurioicto preserve the tegrity of its judgment
after final approval of a classtam settlement. As in this sa, an objector filed a notice of
appeal after the settlemt was approved and the judgment entetddat 534. Plaintiffs sought
discovery from an objectoid. at 531. The court found thiite requested discovery was
narrowly tailored to the issues of standingg bases for objections elobjector’s role in

objecting to this and other claastion settlements, and the etjor’s relationships with the
counsel that were believed to tmanipulating him behind the scendd. at 533. Because the
objector voluntarily appeared the ligation, he was subject diiscovery, including a limited
deposition.Id. Similarly, inIn re Netflix Privacy Litig, No. 5:11-cv-00379, 2013 WL 6173772,
at *2 (N.D. Cal. Nov. 25, 2013), the court relied upon@ierl case and granted the plaintiffs’
request for discovery regardingetmerits and motivations behind the objectors’ appeals as well
as their relationships with counsédl. at *5. As the objectors vahtarily inserted themselves

into the action, depositions were relevant and profzer. And inIn re Fortman No. 4:16-MC-



421, 2016 WL 4046760, at *2 (E.D. Mo. July 27, 2016), the court denied a motion to quash
subpoenas directed at class action settlement obgecbunsel, known to be serial objectors.
The court considered the fact that the discoveguested was relevantdaesessing the merits of
objections to the class action settlemddt.

The Court finds that in light of the vexationature of ObjectoBennett’s attorney’s
history, discovery from Object@ennett and her counsel is approf@iand in line with similar
requests that have been considered and perrbjtether courts. The Court therefore grants the
Settlement Class’s request for discovery and alidlw discovery requests and depositions of
either or both Objector Bennethd her attorney, Ms. Vourlis.

1. Conclusion

For the reasons set forth herein, thél&ment Class’s Motion for Order Requiring
Posting of Appeal Bond and Exglieed Discovery (Doc. 102) GRANTED IN PART. The
CourtGRANT S the Settlement Class’s request for bond but reduces the amount to $40,000.
Objector Bennett is ordered to pbsind within fourteen days of egtof this Order. The request

for discovery iISGRANTED.

IT ISSO ORDERED.

S/Susan J. Dlott
Judge Susan J. Dlott
Uhited States District Court
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