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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

Frank A. and Shelly Palombaro, #t, : Case No. 1:15-cv-792
al., :
Plaintiffs, : Judge Susan J. Dlott
V.

: Order Granting Plaintiffs’ Second
Emery Federal Credit Union, : Amended Motion for Class
: Certification

Defendant.

This matter is before the Court oraRitiffs’ Second Amended Motion for Class
Certification. (Doc. 325.) Defendant Emdtederal Credit Union (“Emery”) opposes the
Motion. (Doc. 330.) For the reasons tf@low, the Court will GRANT the Motion.

l. BACKGROUND AND PROCEDURAL POSTURE

A. Background®

Plaintiffs allege that between 2009 and 20@énuine Title, LLQ*Genuine Title”),
pursuant to an agreement, paid kickbacksrery employees in exchange for referrals in
connection with loan settlemesgrvices. (Fourth Am. Compt § 4, PagelD 9348, Doc. 324.)
Plaintiffs also allege that Genuifiéle split the fees it receivefdr such settlement services with
the Emery employees implicated in the allegdteste, and that these kickbacks were not in

exchange for services actuallyrfemed by these Emery employeetd. at 1 4, 66, PagelD

9348, 93603 Plaintiffs argue that these kickbackiolated the Real Estate Settlement

! Any recitation here of allegations made in Plaintiffs’ Fourth Amended Complaint (Doc. 384ond Amended
Motion for Class Certification (Doc. 326) does not assume theh for the purposes of deciding this Motion, but is
used to provide coaktual information.See Gooch v. Life Investors Ins. Co. of AW2 F.3d 402, 417 (6th Cir.
2012) (district courts are not to presume the truth of the plaintiffs’ allegations favgas of class certification).

2 Plaintiffs cite testimony by Genuine Title presitlelay Zukerberg, and its marketing manager, Brandon

Glickstein, in support of these allegationSeéSecond Am. Mot. Class Cert. at PagelD 10433-41, Doc. 326-1 (and
testimony cited therein).)
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Procedures Act (“RESPA”), 12 U.S.C. § 26t1seq. and that named Plaintiffs and putative
class members represent those affected by this schénet §{ 3, PagelD 9348.)

These kickbacks were orchestrated by anoutdh certain principals and employees of
Genuine Title and Emery, as wellthsough associated “sham” comparie§d. at 1 3, 21,
PagelD 9348, 9351.) For example, Brandon Glickst&ia Genuine Title’'s marketing manager.
(Second Am. Mot. Class Cert. at PagelD 10432;.13@26-1). He formed Brandon Glickstein,
Inc. ("BGI”) and Competitive Advantage Media&ip, LLC (“CAM”), both of which served as
conduits for certain kickbacKs(Fourth Am. Compl. at 1 24, 26-27, PagelD 9352-53, Doc.
324.) Jay Zukerberg, Genuine Title’s presigéas acknowledged the existence and operation
of a kickback scheme. (Second Am. Mot. Class Cert. at PagelD 10432.)

During discovery, both Emennd Genuine Title produced datataloguing loans
referred to Genuine Title by Ememgg¢cording to Plaintiffs, cross referencing this data results in
4,452 loans between these two listat match (the “Matched Class Loans”). (Second Am. Mot.
Class Cert. at PagelD10441, Doc. 326-1.) TairtEmery branches were involved with loan
transactions making up tivatched Class Loansld( at PagelD 10441-42.) The named
Plaintiffs worked with one of two such Enydsranch employees: Adam Ellis or Gary Klopp.

(Fourth Am. Compl. at 11 61-64, PagelD 9359, Doc. 324.)

3 Plaintiffs have presented evidence of cash kickbacks in the form of checks from Genuine Title to both individuals
and to various “sham” companies used by Bnegnployees to receive such kickbackSed, e.gFourth Am.

Compl. at Exs. 4-13, Docs. 324-4—-324-13; Second Ant. Blass Cert. at Exs. 8-14, 20, Docs. 326-9-326-15,
326-24.)

* Plaintiffs have also presented eviderof marketing credit kickbacks, as opgd to cash kickbacks, in the form of
invoices from CAM to Emery employdirett Springer's Emery branchSé€e, e.g.Second Am. Mot. Class Cert. at
Ex. 17, Tabor Aff., Doc. 326-21.)

® Genuine Title’s data was generated by Title Expressftware program that Genuine Title used from
approximately 2006 to 2013 to keepealactronic record of loans it eithelosed or for which it provided a
settlement service. (Second Am. Mot. &3l&ert. at PagelD 10441, Doc. 326-1.)
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Named Plaintiffs Frank and Shelly Palombaro closed theft 8f@®amline home
refinance on or about March 2, 2012. (Second Am. Mot. Class Cert. at PagelD 10446, Doc. 326-
1.) Named Plaintiffs Melindand David Alvarado closed tlie/A streamline home refinance
on or about August 23, 2012ld() Named Plaintiffs Kevin andennifer McAlpin closed their
VA streamline home refinance on or about October 22, 20d2. Klopp’s Emery branch
brokered all three dhese closings.ld.) In the month following edx Plaintiffs allege that
Klopp received a check through Hgham” company used at that time, Carroll Abstracts, which
included a kickback for the referral @ach of the above-referenced loarisl.) (

Named Plaintiff Gary Ratcliff closed 1WA streamline home refinance on or about
March 8, 2012. I¢.) Ellis brokered this closing.ld.) The following month, Plaintiffs argue
that Ellis received a checkrtbugh his “sham” company, Mystion Abstracts, which included a
kickback for the referrabf Ratcliff’'s loan. (d. at PagelD 10446-47.)

Each of the HUD-1’sassociated with the named Plaintiffs’ loans lists settlement services
provided by Genuine Title.ld. at PagelD 10446-47.) The HUD-1s do not disclose kickbacks
from Genuine Title to Emery employeedd. @t Exs. 21(A)—(D), Docs. 326-25-326-28 (named
Plaintiffs’ HUD-1s).)

The Consumer Financial Protection Bur€¢dtFPB”), aided by the Consumer Protection
Division of the Office of the &orney General of Maryland (“CPD”), filed a complaint against
certain Emery employees and the entities that tihegted that were associated with receiving

kickbacks. (Fourth Am. Conpat J 58, PagelD 9358, Doc. 324.) Upon discovery of this

6 “VA” refers to loans obtained through the Department of Veterans Affairs.

" This refers to the standard Department of Housing and Urban Development form listing all charges associated with
real estate settlements or mortgage refinandésat is a HUD-1 Settlement Statemé@uNSUMERFINANCIAL
PROTECTIONBUREAU, https://www.consumerfinance.gov/ask-cfpbatris-a-hud-1-settlement-statement-en-178/
(last visited July 25, 2017).
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investigation, Genuine Title began generating and backdating “sham” title services agréements.
(Second Am. Mot. Class Cert. at Pagdli®36, Doc. 326-1.) Klopp, and two other Emery
employees, Adam Mandelberg and Angela Poblettered into Stipulated Final Judgments and
Orders with the CFPB limiting & participation with the mogiage industry, iguiring payment
of a civil penalty, and requiringontinued cooperation with the=€B in complying with these
orders. (Fourth Am. Compdit Exs. 18, 19, Docs. 324-18, 324-19; Second Am. Mot. Class Cert.
at Ex. 16, Doc. 326-20.) In these orders,Engery employees “neither admit nor deny any
allegations” against them, except to the extent nexgécit in such orders. (Fourth Am. Compl.
at PagelD 9521, 9530, Doc. 324; Second Amt.Mitass Cert. at PagelD 11070, Doc. 326-1)

B. Procedural History

The Court previously set forth the procedumatory of this case in its Order Denying
Defendant’s Motion to Dismissnd Granting Defendant’s Motida Strike. (Doc. 242.) The

present Motion is before the Coyursuant to its Order Grang in Part and Denying in Part

8 Jay Zukerberg, Genuine Title’s president, testified:

A. [Upon learning of the investigation] | panickectfty much. . . . [I] told them . . . | already have
an agreement with another lender. Maybe it's betaés than sorry to have this agreement . . . .
[It] was just a blatant lie as far as having that backdated. . . . [T]hose agreements that you have

with the exception of the Federal Savings Baske nothing. . . . They were not legitimate
agreements to begin with.

Q. Okay. So you decided at that point to hfmery employees] execute these sort of sham
agreements to try to explain wkhey were receiving these pagnis for the last two or three
years?

A. Correct.

Q. Okay. When the payments . . . weren't, in,fémt providing any services, they were actually
referral fees for settlements?

A. Correct.
(Zukerberg Dep. 46:3-18, 47:21-48:8 at PagelD 5606-5608, Docse&®@|sdSecond Am. Mot. Class Cert. at

Exs. 15(A)-15(D), Docs. 326-1826-19 (examples of “sham” title services agreements).)
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Plaintiffs’ Motion to Substitute Named Plaintiff and Putative Class Representative and to Amend
the Complaint (Doc. 323), in whidhe Court directed Plaintiffs ide a new Class Certification
Motion and Memorandum in Support. The Court speaily directed Plaintiffs to correct errors
made in their prior submissiondd.(at PagelD 9346.)
I. LEGAL STANDARD
A. Federal Rule of Civil Procedure 23
A district court may certify a class only if:
(1) the class is so numerous that joinder of all members is
impracticable; (2) there are questiamidaw or fact common to the
class; (3) the claims or defens#ghe representative parties are
typical of the claims or defenses of the class; and (4) the
representative parties will fairly and adequately protect the
interests of the class.
Fed. R. Civ. P. 23(a). Implicit in this Ruletlse requirement that the proposed class be
“adequately defined andedrly ascertainable.Rose v. Saginaw Cnj232 F.R.D. 267, 271
(E.D. Mich. 2005) (quotation omittedCertification is proper “only ifthe trial court is satisfied,
after a rigorous analysis, that the preredqessof Rule 23(a) have been satisfiedal-Mart
Stores, Inc. v. Duke8§64 U.S. 338, 350-351, 131 S. Ct. 2541, 2551 (2011) (quéeng Tel.
Co. of Sw. v. Falcgri57 U.S. 147, 161 (19828prague v. Gen. Motors Cord.33 F.3d 388,
397 (6th Cir. 1998) (en banc).
In addition to meeting the RuR8(a) criteria, the proposedask also must meet at least
one of the requirements listed in Rule 23(Dukes 564 U.S. at 3455prague 133 F.3d at 397.
Here, Plaintiffs seek certificatiaimder Rule 23(b)(3) on the basisthquestions of law or fact

common to class members predominate over anstigns affecting onlyndividual members,

and that a class action is supeto other available methodsr fairly and efficiently

5



adjudicating the controversy.” Fed. R. Civ. P(983). Plaintiffs carry the burden of proving
that the class certification prerequisites are mete Am. Med. Sys., IncZ5 F.3d 1069, 1079
(6th Cir. 1996). Plaintiffs, aslass representatives, also e¥quired to establish that they
possess the same interest and suffered the sameas the class members that they seek to
represent.Dukes 564 U.S. at 348—49. “The trial courtshiaroad discretion in deciding whether
to certify a class, but that digtion must be exercised withine framework of Rule 23.1n re
Am. Med. Sys., Inc75 F.3d at 1079.
II. ANALYSIS
A. Rule 23(a) Requirements
1. Ascertainability

“For a class to be sufficiently defined, theudt must be able t@solve the question of
whether class members are included or excluded from the class by reference to objective
criteria.” Young v. Nationwide Mut. Ins. C&93 F.3d 532, 538 (6th Cir. 2012) (quoting
MOORE s FEDERAL PRACTICE 8§ 23.21[3]). Defendant does not exijily cite this implicit Rule
23(a) requirement as part of its opposition brigévertheless, as part of the “rigorous analysis”
required undeDukes the Court evaluates this factor.

Plaintiffs propose the flowing class definition:

All individuals in the United Stateshw were borrowers on a federally related

mortgage loan (as defined under the Resthte Settlement Procedures Act, 12

U.S.C. § 2602) originated or brokered by Emery for which Genuine Title

provided a settlement service, as identified in Section 1100 on the borrower’s

HUD-1, between January 1, 2009, and December 31, 2014. Exempted from this

class is any person who, during theipeé of January 1, 2009, through December

31, 2014, was an employee, officer, memdnsd/or agent of Defendant Emery

Federal Credit Union, Genuine Title LLBrandon Glickstein, Inc., Competitive

Advantage Media Group LLC, amt/Dog Days Marketing, LLC.

(Second Am. Mot. Class Cert. at PagelD 10447, Doc. 326-1.).
6



Plaintiffs attach to their Motion spresttkets produced by both Emery and by Genuine
Title identifying loans that were flerred to Genuine Title by Emeryld(at Exs. 5-6, Docs. 326-
6—326-7.) These lists include the loan dates)asof borrowers, and property addresses.
Plaintiffs also attach a list of the Matched €dd oans that Plaintifisontend will represent the
bulk of the borrowers in this clasdd.(at Ex. 7.) The parties do nappear to dispute that the
Matched Class Loans are “federalglated mortgage loan[s]” as that term is used in the
proposed class definiticand as defined by statutel2 U.S.C. § 2602(1). There is, likewise, no
dispute that the HUD-1 form referenced ie ffroposed definition is a government-mandated
form that can be referred to ireticase of each putative class member.

At the oral argument held July 18, 2017, Em&ould not stipulate to the accuracy of the
Matched Class Loans and argued that the vetidicaf unmatched loans would be difficult.
Without more, however, the Court is unwillingdeny Plaintiffs’ Motion on this basis, where
there appears to be significatata and relatively straightfoasd investigatory procedures.q,
abstracts of title) that can beadsto identify class members.

In view of the foregoing, the Court finds that Plaintiffs have sufficiently demonstrated
that their proposed clagsascertainable.

2. Numerosity (Rule 23(a)(1))

Rule 23(a)(1) requires that “tlotass [be] so numerous thainder of all members is
impracticable.” Fed. R. Civ. P. 23(a)(%ge also In re Am. Med. Sys., |'k5 F.3d at 1079.
While the numerosity requirement is not tiedany fixed numerical threshold, “substantial”

numbers usually satisfy this requiremebaffin v. Ford Motor Cq.458 F.3d 549, 552 (6th Cir.

° Defendant strenuously argues, however, that certaitiyitdass members under this proposed class definition
will nevertheless fall within an express exceptiofRESPA's coverage. This will be discusg#da as part of the
Rule 23(b)(3) predominance inquiry
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2006). Defendant does not challenge the numerosiyirement and the Court finds that the
approximately 4,000-5,000-member class envesidmere satisfies Rule 23(a)(See, e.qg.,
Baehr v. Creig Northrop Team, P,@®o. WDQ-13-0933, 2014 WB46635, at *8 (D. Md. Jan.
29, 2014) (finding that a class 8f000—4,000 satisfied humerosity).

3. Commonality (Rule 23(a)(2))

Rule 23(a)(2) requires plaintiffs to show tlititere are questions of law or fact common
to the class.” Plaintiffs should be abledimonstrate that the members of the class “have
suffered the same injury.Dukes 564 U.S. at 350. “Their claims must depend upon a common
contention” and that contentidmust be of such a natureathit is capable of classwide
resolution—which means that determination of itghror falsity will resolve an issue that is
central to the validity of each owéthe claims in one strokeld. “What matters to class
certification . . . is not the ising of common ‘questions’—ew in droves—but, rather the
capacity of a classwide proceeding to generatencon answers apt to drive the resolution of the
litigation.” 1d. (quotation omitted).

Plaintiffs present the following common issuddact with respeco class members’

RESPA claims:

e the existence of a referral agreemenmttfe referral of loans for settlement
services in exchange for thingswaflue and/or the $ifting of fees;

e the actual referral of loans by Emery eoydes to Genuine Title pursuant to the
referral agreement; and

e the payment by Genuine Title and the receipt by Emery’s employees of things of
value in exchange for the referral of loans.

(Second Am. Mot. Class Cert. at PagelD 10451, B@a6-1.) With respect tthe threshold issue
of equitable tolling for all classiembers, Plaintiffs present tf@lowing common issues of fact:
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e whether Emery’s practice was to disclaseny section of a borrower’'s HUD-1
the fact or amount of the funds receiveahfrGenuine Title for the referral of the
borrower’s loan or otherwise put borrowenn notice of its coordinated business
relationship with Genuine Title;

e whether Emery employees participated¢amcealing the illed&kickback scheme
to avoid detection by regulatorslmorrowers, including the Emery Class
members; and

e whether, after receiving specific infortian about Genuine Title’'s payments of
kickback to Emery employees, Emeryeeput Emery Class members on notice
of facts giving rise taheir RESPA claims.

(Id. at PagelD 10451-52.)

Emery spends little time on the commonalitguieement relative to other arguments in
its opposition brief—arguing, primiay, that Plaintiffs’ recitatiorof the RESPA claim elements
cannot be a substitute for the “common questiogguired by this prong of Rule 23. The Court
disagrees. The fact that these questions ntine@elements of RESPA claims does not make
them less pertinent to the resolution of this lawsuit.

In Dukes the Supreme Court declined to ceréif class action of female Wal-Mart
employees alleging sex discrimination under Titledf the Civil Rights Ac¢ of 1964 due to lack
of equal pay or promotion. 564 U.S. at 34%e Court decided that commonality was not met
where there was neither evidence of a spetifased employee evaluation procedure, nor
evidence of a general employee evaluation pahat was discriminatory—either of which
would have driven the litigation asf@fting all putative class membersl. at 353-54. By
contrast, the essence of this case is a peeasigl, at least to a degy, confessed kickback
scheme that would have affected nearly all putative class members in very similar—if not
identical—ways. The existence and perforneatsuch a widespread scheme undoubtedly

generate common questions, ¢lig common answers, that arglhly relevant to Defendant’s
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liability vis-a-vis the purported class members iis ttase. The common qtiess that Plaintiffs
have proposed regarding equitable tolling are likewelevant, on a class-wide basis, to the
applicability of tolling in theface of Emery’s alleged fraudenit concealment of the RESPA
violations and to the corresponding level of due diligence required of class méfnbers.

Emery also advances three, additional kargluments related to mononality. First, it
argues that Plaintiffs have niolly corroborated the alleged kiback payments with evidence
thereof. Second, it argues that Plaintiffs'sslavould to include twenty-seven Emery branches
for which there is no evidence of the wrongdoing alleged. The Court finds these to be
unwarranted invitations to pass on the merits afrfiffs’ case, which is not necessary at this
point in litigation™* In addition, Plaintiffs maintain &t the Matched Class Loans—the bulk of
those covered under their proposed class diefimi-implicate only thirteen Emery branches.
(Pls.” Reply at PagelD 11885, Doc. 333.) To the mxigat this remains a question of fact to be
determined, the Court does not find that thuts against granting class certification in the
context of commonality at this stage.

Third, Defendant argues that varyidgmages among class members destroys
commonality. It does not. The statutory feamork for damages under RESPA ties penalties to
the total settlement charges and not to thewarhof each particular kickback. 12 U.S.C. §
2607(d)(2).While a degree of individual inquiry rsecessary, it would not overwhelm the
proceedings and damages could be deterneasilly by reference to objective, available
evidencei(e., class members’ HUD-1sEee In re Whirlpool Corp. Front-Loading Washer

Prods. Liab. Litig, 722 F.3d 838, 861 (6th Cir. 2013) (“EtJognition that individual damages

19 See infrapages 14—20 for further discussion regarding equitable tolling.

1 Resolving factual or legal issues may be appropriatedhtext of a class certification motion if resolution would
“strongly influence the wisdom of class treatment[,]” but it is not requifeoloch 672 F.3d 417.
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calculations do not precludeasls certification . . . is Mlenigh universal.”) (quotingcomcast
Corp. v Behrend133 S. Ct. 1426, 1437, 185 L.Ed.2d 515 (2013)).
For these reasons, the Court concludes thatti?fai have met their burden as to Rule
23(a)(2).
4. Typicality (Rule 23(a)(3))
Typicality is satisfied if “the claims or defees of the representatiyparties are typical of
the claims or defenses of the class.” Fed. R. Bi23(a)(3). The Sixth Circuit has explained:
Typicality determines whether a sufficient relationship exists
between the injury to the namphthintiff and the conduct affecting
the class, so that the courtyraroperly attribute a collective
nature to the challenged conduatother words, when such a
relationship is shown, a plaintiff'sjury arises from or is directly
related to a wrong to a classdathat wrong includes the wrong to
the plaintiff. Thus, a @lintiff's claim is typical if it arises from the
same event or practice or coutdeonduct that gives rise to the
claims of other class members, and if his or her claims are based
on the same legal theory.
[1 Herbert B. Newberg & Alba Conte EM/BERG ONCLASSACTIONS, 8§ 3-13, at 3-
76 (3d ed. 1992).] . . . A necessary cansance of the typididy requirement is
that the representative’s interests willddgned with those of the represented
group, and in pursuing his own claims, tlemed plaintiff will also advance the
interests of the class members.
In re Am. Med. Sys., IncZ5 F.3d at 1082. “The existence of defenses against certain class
members does not necessadefeat typicality.” NorCal Tea Party Patriots v. .R,9No 1:13-
cv-341, 2016 WL 223680, at *8 (S.D. Ohio Ja&8, 2016). “Typical does not mean identical,
and the typicality requirement is liberally construettd” (quotation omitted).
Plaintiffs argue that the da representatives assert thmsaiolations of 12 U.S.C. §

2607 related to the same illegal kickback secband allege the same factual pattern for

equitable tolling as all other class membedEsery argues that, becaumdy two of the several
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Emery branches implicated in the “kickback” setgeworked with named Plaintiffs, their claims
are not typical of the rest tifie class, who may have dealt with some eleven—at minimum—
other Emery employees. Emery further arghes the putative class may include some
individuals who did not work with Eery employees who received kickbacks.

Emery’s arguments are not persuasive. Ahé¢datter, Emery agars to be arguing as
to the class’s overbreadthbut this does not undercut thanmed Plaintiffs are typical of other
class members who suffered the same damagesirédetize alleged conduct. As to the former,
the kickback scheme does not appear to sawificantly from Emery employee to Emery
employee® Differences in the form or amounttbie kickback are noelevant to whether
Emery’s overall conduct, if otherwise uniform gordven, is culpable. Patlarly in view of
case law suggesting liberal interq@ton of this factor, the Coufinds that Plaintiffs have
demonstrated that the experience of the mhRiaintiffs relativeto the alleged RESPA
violations and concealment thereoé aypical of the proposed class.

5. Adequacy (Rule 23(a)(4))
Rule 23(a)(4) requires @bt named Plaintiffs fairly and aduately protect the interests of

the class. Fed. R. Civ. P. 23(a)(4). Couraneixie two criteria to detmine adequacy: “1) the

2 The Court is also not persuaded by Emery’s acknowledged arguments as to overbreadth. TheHawsytls
national lending presence did not begin until after JanLig?2®09 and that Genuine Title had been placed into
receivership prior to December 31, 2Gygest that Plaintiffs will identiffewer class members during those
times. Plaintiffs do not refute either assertion, and thpqsed class definition does not appear to risk inclusion of
class members not injured by the alleged kickback scheme.

13 At the oral argument held on July 18, 2017, Plaintiffs’ counsel acknowledged that it may prove appropriate—in
view of evidence developed—to amend the course of tieepdings with respect torse class members affected

by kickbacks that took the form of marketing creditg)(,create a subclass). The Codmes not find that the

potential for bifurcation prohibits class ceut#tion at this stage in the proceedin§&e Bittinger v. Tecumseh

Prods. Co, 123 F.3d 877, 884 (6th Cir. 1997) (“It may be that the best remedy to both the purportedly atypical
claims and defenses would be to create sub-classes2Rdees not require such an action at this stage.”).
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representative must have common interests wntlamed members of the class, and 2) it must
appear that the representatives will vigoroyslysecute the interests of the class through
qualified counsel.”In re Am. Med. Sys75 F.3d at 1083. Rule 23(4) tests “the experience

and ability of counsel for the plaintiffs and whet there is any antagonism between the interests
of the plaintiffs and other memberstbE class they seek to represerross v. Nat'l Trust Life

Ins. Co, 553 F.2d 1026, 1031 (6th Cir. 1977).

These requirements are met. Emery doeslispute this element, and the Court finds
that Plaintiffs have demonstrated that the naRladhtiffs’ interests are gned with those of the
class as a whole and that Ptdfe’ counsel have the experienaad competence to carry out the
litigation. (SeeSecond Am. Mot. Class Cedt PagelD 10453-54, Doc. 326-1 (and
testimony/affidavits referenced therein).)

B. Rule 23(b) Requirements

Under Rule 23(b)(3), a court may certify ass if Rule 23(a) isatisfied and if
“questions of law or fact common to classminers predominate over any questions affecting
only individual members, and thafclass action is superito other available methods for fairly
and efficiently adjudicating the controversy.” d=®. Civ. P. 23(b)(3). Both the predominance
and superiority requirements were added td=ébderal Rules “to cover cases ‘in which a class
action would achieve economies of time, effartd expense, and promote . . . uniformity of
decision as to persons similarly situatedhaitt sacrificing procedat fairness or bringing
about other undesirable resultsAmchem Prods., Inc. v. Windsé&21 U.S. 591, 615, 117 S. Ct.
2231, 2246 (1997) (quoting Fed. R. Civ. P. 23(b)(3), Adv. Comm. Notes to 1966 Amendment).
The predominance and superionigguirements are “far more demanding” than Rule 23(a)(2)’s

commonality requirementld. at 624. It is under Rule 23(b) that proposed RESPA classes
13



within this Circuit havdoeen found deficientSee, e.g., Pettrey v. Enter. Title Agerg4l
F.R.D. 268, 283—-84 (N.D. Ohio 200@)ppeal dismissed84 F.3d 701 (6th Cir. 2009 arter v.
Welles-Bowen Realty, IndNos. 3:05CV7427; 3:09CVv400010 WL 908464, at *2—3 (N.D.
Ohio Mar. 11, 2010)Toldy v. Fifth Third Mortg. Co.No. 1:09 CV 377, 2011 WL 4634154, at
*2—4 (N.D. Ohio Sept. 30, 2011). The Court will examine the two prongs of Rule 23(b) below.
1. Predominance

Predominance “tests whether proposed ckase sufficiently cohesive to warrant
adjudication by representationAmchem Prods521 U.S. at 623. “To meet the predominance
requirement, a plaintiff must estad#l that issues subject to geslezed proof and applicable to
the class as a whole predominate over those issaeare subject to onipdividualized proof.”
Randleman v. Fidelity Nat. Title Ins. C646 F.3d 347, 352-53 (6th Cir. 2011). Emery raises a
number of issues that challengéinding of predominance. The Court will address each in turn.

a. Statute of limitations/equitable tolling

Emery argues that RESPA’s one-year stabfifénitations, running from the date of the
closing of a litigant’s lan, presents an insurmountable roadklto certifying this class and—in
particular—to meeting the predoraimce requirement of Rule 23(b)(3Plaintiffs concede that
all purported class members closed their loangertitan one year prido the filing of the
Second Amended Complaint (Doc. 47) onulay 2, 2015, thus invoking the doctrine of
“equitable tolling” to the extent that such claims could nevertheless be permitted to proceed.
(Second Am. Mot. Class Cert. at PagelD 10451;.[3@6-1.) Equitable tolling, as recently
clarified by the Supreme Courtgeres that a litigant show eaohthe following elements: “(1)
that he has been pursuing his rights diligently, and (2) that some extraordinary circumstance

stood in his way and prevented timely filingVlenominee Indian Tribe of Wisc. v. U.836 S.
14



Ct. 750, 755, 193 L. Ed. 2d 652 (2016) (quotation omittéf)]he propriety of equitable tolling
is determined on a case-by-case basis and is to be narrowly apglgetér v. Woodland
Realty, Inc.556 F.3d 415, 424 (6th Cir. 2009).

Emery cites several cases that discuesritersection betw@eRESPA statute of
limitations issues and predominance under Rule 23(bparticular, it cite these cases to show
that the applicability of equitabltolling requires investigation &s each Plaintiff on the required
diligence and extraordinary circumstances facedaw of the specific information that they
each may have received in connection with their ldasing. Plaintiffs agyue that, if not wholly
eliminating individual inquirythe question of whether Enyefraudulently concealed the
kickback scheme would be subject to gelegd proof and is highly relevant to both
Menominegrongs (.€., the level of diligence required and the presence of extraordinary
circumstances). See, e.gSecond Am. Mot. Class Cert. Bks. 15(A)-15(D), Docs. 326-16—
326-19 (“sham” title services agreements crebdtsdeen Genuine Tile and certain implicated
Emery employees upon discovering iFPD/CPD investigationsyl. at PagelD 11355-56,
Doc. 326-1 (Plaintiffs’ discussion therea$ypranote eight (testimony regarding, and copies of,
“sham” title services agreements).)

The first case cited by Emer@pontos v. Wells Fargo Escrow Company, | IN®. Co8-
838Z, 2010 WL 2679886 (W.D. Wash. July 1, 20H&alt with a proposkclass in which a
substantial portion its membersdthactual knowledge of [the faagiving rise to the alleged
RESPA violation] prior to closing.’ld. at *7. TheContoscourt, howeverspecifically
contrasted its facts with thogeanother case dealing with equitable tolling in which class
certificationhadbeen granted/eal v. Crown Auto Dealerships, In236 F.R.D 572, 580 (M.D.

Fla. 2006), where the “defendant fraudulentlyaaied information necessary to establish the
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plaintiffs’ claims from the entire proposed clas€bntos 2010 WL 2679886, at *7. The Court
finds fraudulent scheme discussed/gal more akin to the facts before it.

In the second casBettrey,the district court expressitopped short of holding that the
applicability of defenses, suas statute of limitations, aut@tically barred a finding of
predominance; but it concluded that a numbendividualized issues ithat particular case
predominated—including those reldt® state law claims that aretrpvesent in the case at bar.
Pettrey 241 F.R.D. at 284 & n.18.

In the third,Minter v. Wells Fargo Bank, N.ANo. WMN-07-3442, 2013 WL 1795564
(D. Md. Apr. 26, 2013), the court concluded thatass action could ndte sustained where the
required due diligence of class members variddat *3—4. Emery then relies driddle v.

Bank of America Corp588 F. App’x 127, 130 (3d Cir. 2014dy its strong language requiring
affirmative investigation of potential RESPA clailmstween the closing of the plaintiffs’ loans
and the time that they were contacted by courBat.subsequent authority in the Third Circuit
has concluded that “when a wrongful scheseerpetrated through the use of common
documentation, such as the documents employed to memorialize eaiveptlass member’s
mortgage loan, full participation in the loaropess alone is sufficient to establish the due
diligence element [of an equitable tolling argumenth”re Cmty. Bank of N. Virginia Mortg.
Lending Practices Litig.795 F.3d 380, 404 (3d Cir. 2018grt. denied sub nom. PNC Bank v.
Brian W, 136 S. Ct. 1167, 194 L. Ed. 2d 241 (2016).

In Cunningham v. M & T Bank Corporatip814 F.3d 156 (3d Cir. 2016), the Court
considered due diligence in the context of sanance agreements accompanied by lengthier and
more specific disclosures “explaining reinsumit plain language, stating that reinsurance

could be with a company affiliated with the lendbat the reinsurance company would receive a
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percentage of the mortgage, and that the gagdr had the opportunity to opt out of captive
reinsurance.”ld. at 161. The&Cunninghantourt held—in that contéx-that the plaintiffs’
diligence was insufficient; therefore, thapitiffs’ theory that the defendant’s
misrepresentations could lead to a class-wiitting regarding the level of due diligence
required necessarily failedd. at 162. This Court findshat the HUD-1s here are
distinguishable from the more detailedd explanatory paperwork at issu€Cunningham
related to reinsurance.

Emery then attempts to head off any arguintleat due diligence need not be established
on an individual basis, because due diligence would have been futile. It chara&igemss
556 F.3d 415 (6th Cir. 2009) ageeting the argument that afdadant’s likelihood to lie if
confronted with its misconduetould excuse the diligence requirement. 556 F.3d at 423. The
Egerercourtrejected that argument, however, bessatestimony from an officer of the
defendant therein did not supporettonclusion that the defendant®icers would have lied if
confronted.Id. & n.16. Here, there is evidence that—agonted with investigtions into their
conduct—certain Emery employees executed “sham” title services agreenSsdse.(.,
Second Am. Mot. Class Cert. at Exs. 15(A)-ELp[Docs. 326-16—-326-19 (“sham” title services
agreements created between Genuine Titecrtain implicated Emery employees upon
discovering the CFPD/CPIDvestigations)id. at PagelD 11355-56, Doc. 326-1 (Plaintiffs’
discussion thereofgupranote eight (testimony regarding, ammpees of, “sham” title services
agreements).) Plaintiff also argues that Emery’s failure to notify affected borrowers upon the
initiation of the CFPB and CPD investigatiampresents concealment for purposes of the

equitable tolling inquiry.(Pls.” Reply at PagelD 11878-79.)
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Contrasted with these casgted by Emery, the Court findaost persuasive the recent
decision inFangman v. Genuine Title, LL.Glo. RBD-14-0081, 2016 WL 6600509 (D. Md.
Nov. 8, 2016)—the case from which this action was severed Faingmancourt certified a
nearly identical class to that proposed Hérdlso dealing with multiple mortgage brokers and
“sham” companies, which were involved in geme kickback scheme with the same title
company as in issue here, the court concluded that “due diligence only requires investigation
where ‘an individual has begtaced on inquiry notice afrongdoing™ Id. at *5 (quoting
Brumbaugh v. Princeton Partner885 F.2d 157, 162 (4th Cir. 19933ge alsd._utz v.
Chesapeake Appalachia, L.L,C17 F.3d 459, 475-76 (6th Cir. 2013) (“We have noted that
only information sufficient to alert a reasonalplerson to the posdiity of wrongdoing gives
rise to a party’s duty to inquiiato the matter with due dilence.”) (Quotation omitted). In
Fangman the court concluded that the plaintififsthat case had no inquiry notice of any
wrongdoing due to actions that aigo present in this case.d.,omission of kickbacks on the
HUD-1s and the creation of “sham” comparfi@sreceipt of kickbacks). 2016 WL 6600509, at
*6. Therefore, because Plaintiffs have pethto evidence suggesting Emery’s fraudulent
concealment of the kickback scheme, whicleet all class members, the Court finds that

individual issues do not predominate.

¥ The class certified ifangmanwas defined as follows:

All individuals in the United States who were lmwers on a federally related mortgage loan (as
defined under the Real Estate Settlement PrgesdAct, 12 U.S.C § 2602) from West Town
Bank & Trust for which Genuine Title provided atkament service, as identified in Section 1100
on the HUD-1, between January2D09, and December 31, 2014. Exged from this class is any
person who, during the period of January 1, 2009 through December 31, 2014, wasogeempl
officer, member and/or agent of DefendantsstWieown Bank & Trust, Genuine Title LLC,
Brandon Glickstein, Inc., Competitive Advantage Media Group LLC, and/or Dog Days
Marketing, LLC.

Fangman 2016 WL 6600509, at * 8.
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Aside from case law, Emery cites the diffgg documents that purported class members
received in connection with thetlosings that, it argues, all have put them on notice of
RESPA violations—such documents vawyidepending on the given borrowegeéDef.’s
Opp’n at PagelD 11355-56, Doc. 330.) The Cdoss not find that thisiowever, disrupts a
finding of predominance where Plaintiffs’ progalsclass definition is solely based upon HUD-
1s. Other documentation referring to affiliated business arrangements, disclaiming which service
providers could be used, or confirming tadtorrower carefully neewed a HUD-1, do not
change the fact that the face of the HUD-Isrikelves did not give purported class members
any reason to question or disputecamts listed (or not listed) theredh.

In Egerer,the Sixth Circuit based its denial of stacertification, as fated to equitable
tolling in particular, on the existence of a disclesthat specifically indicated that a “business
relationship existed between [tHefendant realty company] aftde defendant title company],
and that [the defendant realty company] megeive a ‘financial or ber benefit” for their
referral of businessEgerer, 556 F.3d at 422. Here, the clastbsit Emery comes to producing
such a document is its reference to a “BesiRelationship Disclosure” received by one
putative class member. (Def.’s Opp’n at ER, PagelD 11391, Doc. 330) This document states
that WCS Lending, LLC, and not Emery, is a “Refeg Party” to Genuine Title. This document
also has a line where the preparer is to cheathen the lender’s referral either “provides” or

“does not provide” a financial benefit to thdawing party. Neither box is checked on this

15See In re Cmty. Bank of N. VirgirMortg. Lending Practices Litig795 F.3d at 403 (holding that the
predominance requirement was met as to equitable to{liH§)D—1s that deviate from the requirements of [24
C.F.R. § 3500.8, transferred per 79 FR 34224-01 (Juriz014) to 12 C.F.R. § 1024.8] thus can be materially
misleading because transmission of a HUD-1 impliedly warrants compliance with that sectiofits speci
requirements. We therefore conclude that inclusiamisfeading information in a HUD-1 can constitute an
independent act of concealment.”).
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particular form. The Court does not find tisath a document would serve to trigger a
heightened level of diligence as to the schéet@veen Genuine Titlend Emery. In addition,
theEgerercourt declined to find a “requirement tltitfendants inform plaintiffs that they may
have a legal claim because of defendants’ business relationsthipt’423. But Plaintiffs do
not argue that such a disclosis¢acking; instead, they argueatidisclosure of the kickback
payments on the HUD-1s is lacking.

Alert to the Sixth Circuit’s instruction iBgerer, that the application of equitable tolling
be narrowly and individually afipd, the Court does not here Adhat no fact-specific inquiry
will be necessary. Nevertheless, the €éinds that the cases cited by Emery are
distinguishable and that the igsudentified by Plaintiffs regairty the kickback scheme and the
active concealment thereof predominate over indiviquastions. To the ¢ant that Plaintiffs
are successful in demonstrating active colmeat by Emery of its employees’ alleged conduct,
the Court envisions a more streamlined analyseqjaitable tolling for putative class members.

b. RESPA application and liability

Beyond the threshold question of equitablangll Emery raises sexad other potentially
individualized issues that arigethe context of Plaintiffs’ RESPAllegations. It argues that
they weigh against the approfgness of class treatment unttex predominance inquiry. The
Court addresses each issue in turn.

i. RESPA application

Emery argues that a “federally related moggéoan,” as that term is used in the

proposed class definition and defined in 1310. § 2602, is not necessarily a RESPA-covered

loan. In particular, RESPA expressly exempterfiits coverage loans that are “primarily for
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business, commercial, agricultural purposes[}® 12 U.S.C. § 2606(a)(1). That inquiry, it
argues, requires a case-by-case individed inquiry regarding each loan.

Plaintiffs point to available documentatiorgeeding the purportedass members’ loans
as providing much of the information needed ttedeine whether a loan is covered by RESPA.
(SeeDef.’s Opp’n Mem. Exs. 15-16, Doc. 330-15-38®{Emery data including loan type.q.,
“cash out” or “no cash out” refinance) and collateral informateog,(primary residence or
investor)); Pls.” Reply at Exs. 31-33, Doc. 33&{&fan’s Administration pamphlet excerpts
discussing eligibility for appli&ble loan programs and for receiving “cash out” as being limited
to loans with a consumer purpose).) To therxteat this would prove insufficient, the Court
finds that the suggestion Bpears v. First Am. eAppraisel¥Nlo. 5-08-CV-00868, 2014 WL
4647697, at *19 (N.D. Cal. Seft6, 2014)—the suggestion to ploy a questionnaire for
claimants regarding RESPA applicabilitgould be effective. While Emery cites one example
of where this may prove ineffective due taonsistent testimony by a putative class member,
and speculates as to other reasons, the Courvéeglikat this could be a simple and effective
solution for a majority of the purported class members.

il. Section 8(a) liability
Emery also argues that the guastof liability under RESPA 8(a) requires individual

inquiry.r’ It relies, primarily, onWyman v. Park View Federal Savings Bax&. 1:09 CV 1851,

18 Emery also cites an exemption fooperty of twenty-five or more acres. The regulation cited, 24 C.F.R. §
3500.5(b), has been transferred to 12 C.F.R. § £024qin connection with the Dodd-Frank Act, Public Law 111-
2013, 124 Stat. 1376, approved July 21, 20868e79 FR 34224-01, 2014 WL 2637011 (June 16, 2014). This
exemption was removedsee’8 FR 79730-01, 2013 WL 6845310 (Dec. 31, 2013) (“The Bureau therefore exercises
its authority under Dodd-Frank Act section 1032(a), RESEction 19(a) and, for residential mortgage loans,
Dodd-Frank Act section 1405(b) to eliminate the exemption for loans secured by pof@&stsicres or more in 8
1024.5(b)(1) of Regulation X.”). To the extent this exemption would apply, the @uds that a questionnaire to
potential class members could dispose of this inquige infrapage 20. There are also other exemptions cited in

12 C.F.R. § 1024.5 either not raised or discussed in detail by the parties.
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2010 WL 4868120 (N.D. Ohio Nov. 23, 2010), in white court denied certification of a
similar RESPA class. In a one-paragraph analysisdmancourt concluded that “an
individualized inquiry would be necessary to determine whether [defendant bank] referred each
individual borrower to [defendant title company] for settlement servidels 4t *6. The facts in
Wymancentered on whether the defendants had an affiliated business arrai§ementay be
permissible under certain conditions accordmd2 U.S.C. § 2607(c)(4). Absent fraMyman
are facts suggesting a cultureewvdin bank employees referrederyloan to a particular title
company pursuant to substantially similatkback agreements between bank employees and
that title company. The Court finds thhe lack of such uljuitous alleged wrongdoing
distinguishesVymanfrom the facts at bar.

Emery also cites deposition testimony fr&mery employee Mandelberg, in which he
recalls one borrower who had chosen Genuitle prior to him makng the referral. The
referral required for purposesthie RESPA statue, however, does metessarily need to be the
sole reason that a particular title companyhissen. According to RESPA regulations, a referral
“includes any oral or written action directto a person which has the effecafffrmatively

influencingthe selection by any person of a providea settlement service[.]’ 12 C.F.R. §

" Section 8(a) reads: “No person shall give and no pesisathaccept any fee, kickbaak, thing of value pursuant
to any agreement or understanding, orabtherwise, that business incident to or a part of a real estate settlement
service involving a federally related mortgdgan shall be referred to any person.”

18 An “affiliated business arrangement” is defined as:

an arrangement in which (A) a person who is in gitmm to refer business incident to or a part of
a real estate settlement service involving a federaljted mortgage loan, or an associate of such
person, has either an affiliate relationship witlaalirect or beneficial ownership interest of more
than 1 percent in a provider of settlement services; and (B) either of such persons directly or
indirectly refers such business to that provigieaffirmatively influences the selection of that
provider][.]

12 U.S.C. § 2602(7).
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1024.14(f) (emphasis added). For this reaimCourt does not viethis instance as
dispositive of whether a referral was made dlierclass-wide inquiry urged by Plaintiffs.

As to the requirement that‘tee, kickback, or thing ofalue” be exchanged for the
referral, Emery argues, again, that this inquiry ninésinade on a loan-by-loan basis. 12 U.S.C.
§ 2607(a). Without foreclosingétpossibility that individuahquiry could be necessary, the
Court is convinced that there are class-widegsghat could be relemto this and to the
referral element of RESPA liab¥it For example, Zukenberg tidied that there were no loans
offered by Emery that were not eligible fockbacks from Genuine Title in exchange for
referrals, which seems highly relevant to whe#ech and every class member would have been
affected by an actual referral @xchange for a kickback. (Kerberg Dep. 52:6-10 at PagelD
6217, Doc. 300.)

Discussing the use of circumstantial evidertegery points out that RESPA regulations
only cite “practice, pattern or courseanfnduct” evidence in the specific context of
demonstrating an “agreement” to pay kickbadsC.F.R. 1024.14(e). This does not, however,
establish that such evidence i®ievant or prohibited with respt to other elements of RESPA
liability, as Emery suggests. The Courlikewise not persuaded by Emery’s citatiorCarter
v. Wells-Bowen Realty, In&53 F.3d 979 (6th Cir. 2008). The quoted language comes in the

context of that court’s discussi of Article 11l standing, where ttoncluded that the plaintiffs

¥ Emery argues:

RESPA “creates aimdividual right to receive referral servicemtainted by kickbacks or fee-
splitting.” Carter v. Welles-Bowen Realty, In653 F.3d 979, 989 (6th Cir. 2009) (emphasis
added);d. (the violation “must cause individual, rather than collective, harm”). “RESPA . . .
authorizes suits only by individuals wheceive a loan that is accompanied byatawful
referral, which is plainly anndividualized injury .” Id. (emphasis added).

(Def.’s Opp’n at PagelD 11364.)
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had alleged individual—not collective—harrd. at 989. The Court firglthat this case is
neither necessarily in conflict with Plaintiffgbsition here, nor instructwvregarding evidentiary
or class certification regrements in a RESPA action.

Emery further notes that not all of GeneiTitle’s business came from referral
agreements—certain states being subject toKglare agreements” for which referral payments
were not made. (Def.’s Opp’n at PagelD 113@é.}he event that Plaintiffs can prove the
widespread kickback scheme alleged, the detextioim of those particuldEmery branches that
did not participate is not likglto overwhelm the proceedings.

iii. Section 8(b) liability

Emery next argues that Plaifgihave not sufficiently artidated their § 8(b) claints. In
particular, they argue that 8§ 8@)d 8§ 8(b) cover distinct conduand that Plaintiffs have only
alleged conduct violating 8§ 8(a). Emery ciigseman v. Quicken Loans, In666 U.S. 624,

636, 132 S. Ct. 2034, 2043 (2012) for its observatiah“each subsection reaches conduct that
the other does not[.]” Thereemancase does not hold, however, that a defendant cannot be
guilty of both types of conduct. Freemarn petitioners sought a determination that the
respondent could be held liahlader § 8(b) even though the pesdent kept 100 percent of the
unearned fee and did not splitiith another entity. Here, lgontrast, Plaintiffs argue that

Emery both received kickbacksid accepted a “portion, split, or pentage” of Genuine Title’s

20 At the oral argument held July 18, 2017, Plaintiffs’ counsel represented that he was awarewé dfatched
Class Loan from a “workshare agreement” state.

2 Section § 8(b) reads: “No person shall give and msopeshall accept any porticsplit, or percentage of any
charge made or received for the remmuigof a real estate settlement seevin connection with a transaction
involving a federally related mortgage loan other than for services actually performed.”
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settlement service changes. eféis evidence in the recorddopport the regulaplitting of
fees between Genuine Title and Emery employees.
iv. Section 8(c)(2)’s safe harbor

Emery cites Klopp’s testimony for its contentitvat an individualize inquiry is also
necessary as to the availabilityRESPA'’s safe harbor under § 8(c){2)He testified that he
performed at least some form of title servicasdach loan that he referred to Genuine Title in
exchange for the referral f6&.Emery argues that the inquiry that follows naturally from this
testimony—whether the services were compemsabtl, if so, whether the fees paid were

reasonable—requires a loan-by-loan analyBiscause Klopp was involved in a significant

22 The Court refers here to Zukerberg’s deposition testintoayis cited in Defendant’s Opposition. (Doc. 330 at

PagelD 11367.) Contrasted with Dedant’'s characterization thereof, the Qdinds that it supports the inference

that fees were routinely split between Genuine Title and Emery employees—whether by a formula or by a flat
amount of each fee charged by Genuine Title. To the extent that not all Emery employees are discussed in that part
of the deposition, this does not foreclose the possibility that all alleged kickbacks were paid from some portion (flat
amount or otherwise) of the fees generated by Genuine Title.

2 Section 8(c)(2) reads: “Nothing in this section shall be construed as prohibitir&) the payment to any person
of a bona fide salary or compensation or other payment for goods or facilities actually furnished or for services
actually performed.”
4 gpecifically, Klopp testified:
A. So we provided services for Genuine Title.
Q. ... What percentage of loans on which GbAbstracts was paid by Genuine Title did Carroll
Abstracts performed senés for Genuine Title?

A. Well, on every loan we provided a payout.

(Klopp Dep. 77:4-5, 10-15 at Page ID 7864, Doc. 38€;also id.128:7-18 aPagelD 7877 (Klopp testifying that
he “provide[d] services for [the referral fee].”).)
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portion of the putative class members’ loAhEmery argues that thisquiry would overwhelm
the proceedings.

Klopp also concedes in his testimony, howetleat “[he was] paign every single loan
across the board, regardless of whether any ssrwere performed or not.” (Klopp Dep. at
77:5-7 at PagelD 7864, Doc. 307.) He also testifi¢lf [he] didn’t refer the deal to Genuine
Title, [he] wouldn’t get the $400. Yet [he] still ;méae required to perform the servicesld. @t
142:2-5, PagelD 7881.) Further, Gamaiilitle president, Jay Zukesily, stated in his affidavit
that neither those who made referrals in exge for marketing credit nor those who made
referrals in exchange for cash “provided any seevices associated wifthose kickbacks].”
(Second Am. Mot. Class Cert.Bx. 3, PagelD 10494, Doc. 326<ke also idat Ex. 17, Tabor
Aff. 1 9, PagelD 11077, Doc. 326-21 (“The Marketing Credits that Emery . . . received were
solely for the referral of Emetyorrowers and loans and were nelated to any actual settlement
services provided by me or any Emery employee.”).)

Emery citeKiefaber v. HMS National, Inc891 F. Supp. 2d 796, 798 (E.D. Va. 2012),
to support its argument that individualized inqusyecessary to evaluate whether the § 8(c)(2)
safe harbor applies to Klopp on edohn that he closed. Kiefaber, a case considering
whether kicking back a portion of a home watyaservice fee to the referring real estate
company was covered by this same safedrathe court looked tthe “Warranty Rule® for

guidance on whether the kickbacks at ésauere for “compensable servicesd. at 798—-800.

% At the oral argument held July 18, 2017, the parties estimated between 1,200 andah§@bked by Klopp in
this putative class.

% This rule is derived from a HUD interpretive rul8eeHome Warranty Companies’ Payments to Real Estate
Brokers and Agents, 75 Fed.Reg. 36,271 (June 25, 2010). The “Warranty Rule” proaidesrpensable services
are only those that are “(1) actual, (Bcessary and (3) distinct from the primaeyvices provided by the real estate
broker or agent, (4) that are not nominal, and@bwhich duplicative fees are not chargeiefaber, 891 F. Supp.
2d at 799.
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Emery argues that this multi-faceted inquiry wbdtive an overwhelming number of mini-trials
in this case. Th&iefaberopinion, however, calls into ques the applicability of the
“Warranty Rule” following thecreemanSupreme Court decision, which was decided after the
oral argument in that cas&iefaber, 891 F. Supp. 2d at 800 n.6. In particukiefabercalls the
“reasonable” aspect of the “Warranty Raténquiry “glaringly inconsistent” withFreemarf’

Id.

Emery also cite®’Sullivan v. Countrywide Home Loans, In819 F.3d 732 (5th Cir.
2003), for its holding that determining the reasaeness of the kickbacks versus the actual
services provided requires loan-by-loan inquily. at 742. InO’Sullivan, however, the
plaintiffs conceded that the defend&iad “performed some servicesO'Sullivan 319 F.3d at
741. No such concession is made here.

Relieved of an inquiry intthe reasonableness of the g#d services provided, as
suggested iiefaber, and in view of thedctual distinction witlO’Sullivan, the inquiry begins
to look more binary than multateted. At least one court qifgeals has concluded that where
the question is one of wether any title servicest all were provided in exchange for kickbacks,
as opposed to whether the fees for title serviea® compensable, then there is a sufficiently
“binary and predominant” inquirfor purposes of class revievdusby v. JRHBW Realty, Inc.
513 F.3d 1314, 1325-26 (11th Cir. 2008).

In view of the foregoing, at this stage in thigation, the Courtoncludes that the
guestions of RESPA applicati@md liability are appropriate for class treatment. As the case

progresses, should this conclusion prove no longer appropriate, the Court may alter, amend, or

2’ TheFreemanopinion dismisses HUD regulations regarding the reasonableness of fees as inconglistent wi
RESPA, which clearly “does not rédaanreasonably high feesFreeman 132 S. Ct. at 2040.
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tailor this Order—including dectfication of the class. Fe®. Civ. P. 23(c)(1)(C), (c)(4),
(©)(3).
2. Superiority

Rule 23(b)(3) includes a non-exhaustive listamftors to be considered in determining
the superiority of proceeding as a class actiongared with other methods of adjudication:

(A) the class members’ interests idividually controllng the prosecution or

defense of separate actions;

(B) the extent and natucg any litigation concermig the controversy already

begun by or against class members;

(C) the desirability or undesibility of concentrating thitigation of the claims in

the particular forum; and

(D) the likely difficulties in managing a class action.

Fed. R. Civ. P. 23(b)(3).

Other courts confronted withroposed RESPA classes, umbiing some within the Sixth
Circuit, have declined to certify such actsoon the basis that they do not satisfy this
requirement—in particular, that the fee shiftiand treble damageguisions in the RESPA
statute prohibit the finding that a classiaatis superior to individual suitsSee, e.g., Carter
2010 WL 908464, at *2 (dlecting cases).

The Sixth Circuit, however, has not cively ruled on tis. The court irPowers v. Fifth
Third Mortgage. Cq.No. 1:09-cv-2059, 2011 WB811129 (N.D. Ohio Augl2, 2011), provides a
helpful summary of the guidance that the Sixth Citlcagtprovided:

The Sixth Circuit has not ruled on the isxaf whether RESPA's financial incentives

make RESPA claims inappropriate for class action€dieman v. General Motors

Acceptance Corp296 F.3d 443 (6th Cir. 2002), a céwseught pursuant to the Equal

Credit Opportunity Act, the court observidait “class treatmendf claims is most

appropriate where it is notéenomically feasible” for indiduals to pursue their own

claims.” 296 F.3d at 449. Incase involving alleged violans of TILA, however, the
Sixth Circuit made th@llowing observations:
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We are ... aware that the techninature of the violations may well
argue in favor of thepgpropriateness of the skaction here. Precisely
because the violationseatechnical, as appafit notes, most of the
members of the consumer class wik be aware of them unless they
should encounter a practicing attorney versed in the Act. The
superiority of the class action inette circumstances lies in the fact
that the class members may sharea financial recovery which,
otherwise, they wouldhever pursue on theown behalf because of
ignorance.

Additionally, the class action prowd an opportunity to educate a
segment of the public, dse included in the class, of the obligations
which creditors owe to them as credit consumers. This mass
awakening of awareness could, imdiebe the greatesingle benefit
derived in an area oégulation in which the sponsibility of policing

falls principally on the shoulders of the private citizen and private
counsel.

Watkins v. Simmons and Clark, Ing18 F.2d 398, 40304 (6thrCi980). As these

observations apply with equalrce to most RESPA casascluding thepresent case,

it cannot be said that the Sixth Circuit has provided clear guidance on the issue of

whether RESPA claims areitsible for class action.
Id. at *19-20. Thd?owerscourt ultimately deermined that individual ingues in the case before it
outweighed the potential befits of class treatment—in particular, determining the application of
RESPA to each individual loarid. In Powers however, the pative class had between 15,000 and
17,000 members, and “the information maintailbvddefendants [was] infficient to determine
whether the vast majority @otential chss members [were] covered by RESPAI” at *19. That
does not appear to llbe case here.SéeDef.’s Opp’n Mem. Exs. 15816, Doc. 330 (Emery data
including loan type ah occupancy information); Pls.” Reply Exs. 31-33, Doc. 33 (Veteran's
Administration pamphlet excerptssdussing eligibility fo applicable loan programs and for “cash
out”); suprapage 20 (discussing the potential aka class membejuestionnaire).)

The Court is convinced that the predominanaeoaimon issues and the efficiencies achieved

by trying such issues in one peeding make certification of thidass superior to maintaining
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separate actions. While certain Sixth Circuit pdent suggests that statutes providing financial
incentives for private éion may weigh against class treatmehg Court does not find that this
avenue has been foreclosed, as explainBdwers. Based upon the allegatis and evidence before
it, the Court finds that the widpread, purposefully concealecheme between Genuine Title and
Emery is well-suited foclass adjudication.

V. CONCLUSION

The Court finds that Plaintiffs have eassigtisfied their burden under Rule 23(a). While
Rule 23(b) requires a substantyathore difficult showing, the Coui$ simply not persuaded that
the potential for some individualized inquiry predominates tweoverarching and consistent
conduct by Emery to carry out and cover upkickback scheme alleged in this case.

For the foregoing reasons, the Court her@RANTS Plaintiffs’ Second Amended
Motion for Class Certification (Bc. 326-1). The Court is cognizanf its prerogative to alter,
amend, or otherwise tailor this Order prior toafijudgment; or to decertify the class should the
class prove unmanageable or ovieelmed by individual issues asitogresses. Fed. R. Civ. P.
23(c)(1)(C), (c)(4), (c)(5).

IT 1S SO ORDERED.

Dated: 8/10/17 s/Susan J. Dlott
Judge Susan J. Dlott
UnitedStatedDistrict Court
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