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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

Elizabeth Gradek, : Case No. 1:16-cv-270
Plaintiff, : Judge Susan J. Dlott
V. : ORDER DENYING DEFENDANT’'S
: MOTION FOR SUMMARY
Horseshoe Cincinnaanagement, LLC, JUDGMENT
Defendant.

Plaintiff in this action, Elizabeth Gradek,shéiled a lawsuit allegig illegal disability
discrimination under the Americans withdabilities Act (“ADA"), 42 U.S.C. § 1210kt seq.
and complementary Ohio law, Ohio Rev. C&i4112.02. Gradek alleges counts for failure to
accommodate and for disability discrimirmatiunder each statute. Defendant Horseshoe
Cincinnati Management, LLC Kforseshoe”) has filed a Motidor Summary Judgment on all
claims. (Doc. 17).

Having been fully briefed, the Motion is rifer the Court’s decision. For the reasons set
forth below, the Court will DENY Defendant’s Motion.

. BACKGROUND*

A. Horseshoe Table Games Department and Gradek’s Position

Horseshoe opened its Horseshoe Cindinbasino (the “Casino”) on March 4, 2013.
Gradek was hired as a Table Games Supervi3@$”) just prior to its opening on February 11,

2013. This position is part of the Table GarbDepartment, which operates and staffs table

! Except as otherwise indicated, background facts are drawn from Plaintiff's Complaint (Doc elgxtetit
admitted, Defendant’s Proposed Undisputed Facts (Doc. 17-1), noting as well Plainpffisseeshereto (Doc. 20-1
at PagelD 3223-29) and Proposed Disputed Issues of Material Eaett RagelD 3229-33).
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games at the Casino, including blackjack, roulé&ecarat, craps, and various carnival games.
The Table Games Department is comprisedDiractor of Table Games, three Table Games
Shift Managers, up to six Table Games Assis&inft Managers, nearly one hundred TGSs, and
hundreds of Table Game Dealers. Gradek wabfigdao supervise evgrtable game that the
Casino offered.

The Casino, including this Department, is op@enty-four hours per day, seven days per
week, and operates using three employee shiftsSsT@ically work an eight-hour shift, five
days per week, with a thirty-minute brealegvtwo hours of work, though TGSs are sometimes
required to work additional houos days beyond their normal shifRuring a given shift, a TGS
is assigned a particular section and observpsapnately four to six tables for suspicious
activity. Craps is a particularly difficult gamegaopervise, because it is more complicated than
other table games. There is a standing “flpenson,” responsible for parvising up to three
craps tables per shift, and a “box” position, mrgpble for monitoring the two craps dealers on a
particular table. Sittingfox” is the only defined TGS positidhat can be performed while
seated.

A TGS may be assigned to a different tajgkene each shift and is only made aware of
their assigned table game upon reporting for het. shifaddition to the various table games,
there is also a “relief stringyhich is a TGS position dedicated to covering the required thirty-
minute breaks of other TGSs and that thereforg coaer several different table games. Finally,
some employees worked as a “Pencil,” whtagked with adjusting daily assignments based

upon the Casino’s needs.



B. Gradek’s Injury and Initial Accommodations

In May 2014, Gradek suffered a knee injury tledit her on crutches. While the crutches
lasted only a few weeks, on May 28, 2014, her plysitemporarily restricted her from standing
for more than one hour wiout a thirty-minute break.Gradek then sought an accommodation
and completed associated paperwork on Bldy2014. Gradek’s immediate supervisor was
Assistant Shift Manager Chad Jamki He, with authorization from Director of Table Games Jay
Bean, approved an approximately tweel accommodation beginning June 9, 2014 whereby
Gradek would sit “box” orun “relief” on “boxes.”

In late July 2014, the accommodation walsis place. Bean corresponded with
Horseshoe Employee Relations Managerr@na Deitmaring about the accommodation as
updated. $ee supranote 2.) Bean indicated to Deitrmgg that a long-term accommodation was
not possible, due to the difficulty in schedulinga@ek in positions allowinger to be seated the
requisite amount of time for her condition and duthtofact that this would prohibit other TGSs
from sharpening their craps skifisNevertheless, Gradek wgranted another temporary
accommodation through August 28, 2014. When, according to her physician, Gradek’s
restrictions did not change, the Employee Refes Department notified Gradek on August 28,
2014 that she was being placed daave of absence. She renedron this leave of absence
until her termination. By December of 2014, Gradelld not stand more than ten minutes at a

time.

2 Plaintiff asserts that this was later reduced tediftminutes. (Doc. 20-1 at PagelD 3226.) Defendant
acknowledges that thisok place on July 25, 2014Doc. 17-1 at PagelD 96.)

® Plaintiff denies the accuracy of either maprovided. (Doc. 20-1 at PagelD 3227.)
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C. Alternative Accommodationsand Gradek’s Termination

Horseshoe inquired with managen other departments redang prospective available
positions. Gradek identified three positions for which she thought she may be qualified: Shuttle
Bus Driver, Mousetrap Assocegtand Casino Accounting Clerk. Horseshoe determined that
Gradek was not qualified for the first two gams, but offered her the Accounting Clerk
position. Gradek rejected the positfoand Horseshoe terminated her employment by letter
dated May 21, 2015.

Horseshoe argues that it fired Gradek, becabsecould not stand for two and a half to
three hours, ambulate, or rotate among table gaamesthat these are “essential functions” to the
TGS position. Gradek disputes these are “essential functions” of the TGS positions.

I. STANDARD OF LAW

Although a grant of summary judgment is notlasditute for trial, it is appropriate “if the
movant shows that there is no genuine dispute asy material fact and the movant is entitled
to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The process of evaluating a motion for
summary judgment and the respective burdeimspgbses upon the movant and the non-movant
are well-settled. First, “a party seeking summjadgment always bears the initial responsibility
of informing the district courdf the basis for its motion, andeidtifying those portions of [the
record] which it believes demonstrate the abseheegenuine issue of material fact[.Celotex
Corp. v. Catrett477 U.S. 317, 323 (1986¢ee LaPointe v. United Autoworkers Local 680
F.3d 376, 378 (6th Cir. 1993). This burden may be satisfied, however, by the movant “pointing

out to the court that the [non-moving party], having had sufficient opportunity for discovery, has

* Defendant argues that Gradek rejected the position doeéw pay. (Doc. 17-1 at PagelD 99). Plaintiff argues
that she was not qualified for the position, because she was not proficient in Excel. 0d@t.RagelD 3228—29.)
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no evidence to support an essergiament of his or her caseBarnhart v. Pickrel, Schaeffer &
Ebeling Co., L.P.A.12 F.3d 1382, 1389 (6th Cir. 1993).

Faced with such a motion, the opposing party must submit evidence in support of any
material element of the claim or defense atesasuthe motion on which it would bear the burden
of proof at trial. Celotex 477 U.S. at 331-32. As “the requirempoitthe Rule] is that there be
no genuineissue ofmaterialfact,” the Supreme Court has madear that “[o]nly disputes over
facts that might affect the outcome of the suit under the governing law will properly preclude the
entry of summary judgment.Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986)
(emphasis in original). Ancillary factual gistes, those “that are irrelevant or unnecessaryl,]
will not be counted.”ld. Furthermore, “[tlhe mere existenoka scintilla of evidence in support
of the [non-movant’s] positiorwill be insufficient; there mudte evidence on which the jury
could reasonably find for the [non-movant]d. at 252. Instead, the opposing party must
present “significant probative evidence” dentogisng that “there is [more than] some
metaphysical doubt as to the material factsSuovive summary judgment and proceed to trial on
the merits.Moore v. Philip Morris Cos., In¢8 F.3d 335, 339-40 (6th Cir. 1993) (applying
Anderson477 U.S. at 249-5M0atsushita Elec. Indus. Co., Ltd. v. Zenith Radio Gap5 U.S.
574, 586 (1986)).

At this summary judgment stage, it is tio¢ Court’s role “to weigh the evidence and
determine the truth of the matter but [ratherfl&dermine whether there is a genuine issue for
trial.” Anderson477 U.S. at 249. In so doing, “[t]he evidence of the non-movant is to be
believed, and all justifiable inferencarge to be drawn in [her] favor.ld. at 255 (citingAdickes
V. S.H. Kress & C0.398 U.S. 144, 157-591970) (citingUnited States v. Diebold, In869

U.S. 654, 655 (1962))). Adhereniethis standard, however, does not permit the Court to assess



the credibility of withessesSee Adams v. Metiydl F.3d 375, 378 (6th Cir. 1994) (citing
Anderson477 U.S. at 255)).
. ANALYSIS®

A. Failure to Accommodate

The following elements comprisepama faciecase for failure to accommodate under
the ADA:

(1) [the plaintiff] is disabled within theeaning of the ADA; (2) [the plaintiff] is

otherwise qualified for the position, sutttat [the plaintiff] can perform the

essential functions of the job with without a reasonable ammmodation; (3) the

employer knew or had reason to knowhdd disability; (4) the employee

requested an accommodation; and (5)aiimployer failed to provide a reasonable

accommodation thereaftelohnson v. Cleveland City Sch. Digt43 Fed.AppxX.

974, 982-83 (6th Cir. 2011)[.]
Green v. BakeMark USA, LL.Glo. 16-3141, 2017 WL 1147168, at (@&h Cir. Mar. 27, 2017)
(internal quotations andtations omitted). Horseshoe does dehy that Gradek is disabled, that
it knew of her disability, and that Gradelquested an accommodation. At issue between the
parties are only elements two and five.

1. Was Gradek “Otherwise Qualified” for the Position?

To demonstrate element two, Gradek must sfigwthat she could perform the essential

functions of the job without accommodation frtime employer, (2) that the function she cannot

perform is not an essential function, or (3) thtad could have performed the essential functions

of the job with a proposed reasonable accommoda&®OC v. M.G.H. Family Health Cir.

® The Court reviews both the failure to accommodate anditiigaliscrimination claims in the context of federal

law, as the Ohio and federal disability discriminationusést evoke substantially similar analyses, and the parties

have not argued otherwis8renneman v. MedCentral Health Sy866 F.3d 412, 418 (6th Cir.2004§rt. denied

543 U.S. 1146, 125 S.Ct. 1300, 161 L.Ed.2d 107 (2005) (collecting c&seshlso Barber v. Chestnut Land ,Co.

63 N.E.3d 609, 625 (Ohio Ct. App. 7 Dist. 2016) (“Ohio courts are permitted to use the federal regulations and cases
in interpreting the federal statute.”).



No. 1:15-cv-952, 2017 WL 410298, at *13 (WRich. Jan. 27, 2017) (internal citations
omitted).

Gradek seeks to demonstrate second of these: thaasting, ambulating, and rotating
among games are not essential functions of the TGS position. The following factors guide the
Court’s inquiry into whether sin functions are essential:

(1) the employer’s judgment; (2) the writtgb description; (3) the amount of

time spent performing the function; (#@e consequences of not requiring

performance of the functioif%) the work experience g@iast incumbents of the

position; and (6) the current work experience of incumbents in similar jobs.

Keith v. Cty. of Oakland703 F.3d 918, 925-26 (6th Cir. 2013) (citing 29 C.F.R.
§ 1630.2(n)(3)). “Whether a job function is essdmsia question of fadhat is typically not
suitable for resolution on a ron for summary judgment.1d. at 926 (internal citation omitted).
“At the summary judgment stage, the employer’s judgment will not be dispositive on whether a
function is essential when evidence on the issue is mixedrfer v. City of Stow743 F.3d
1025, 1039 (6th Cir. 2014) (internal quotatioml @itation omitted). Pertinent to the
§ 1630.2(n)(3) factors, the Codinds that Gradek has provided the following evidence.
a. Written job description

The TGS written job description containsotiveadings: “Essential Job Functions” and
“Additional Requirements.” (Gradek Dep. Ex. PatgelD 1208-09, Doc. 17-5.) Under the first
heading, there is no mention of a requirementtteeestand for a long p&xl of time or to rotate
among tables.|q. at PagelD 1208.) Under the second headingis: “[m]ust be able to sit,

standor walk® for long periods of time (4 hours)hd “[m]ust be able to maneuver throughout

all areas of the property and from floor to fl@sther by stairways . . . or escalatorld.f

® Horseshoe mischaracterizes this gerirom the job description at two points in its Reply, suggesting that it
requires standingndwalking. (Def.'s Reply at PagelD 3669, 36 Dtc. 23.) The actual text is disjunctive, as
guoted here.



(emphasis added). Neither requirement conclysestablishes that stding for more than one
hour at a time is an essentiahttion of the TGS position. Grade&uld certainly sit for four
hours and could maneuver throughout themmgghough needing intermittent breaks to be
seated.
b. Amount of time spent performing the function
Gradek has also presented testimony dttaer duties performealy TGSs, not involving
direct game supervision, do not requirelpnged standing, ambuiiag, or rotating among
games. (Gradek Dep. 132:12-133:9 at Pag€iiB—09, Doc. 17-5 (describing the “Pencil”
position); id. at 131:6-132:11, 133:10-134:8 agel 1007-08, 1009-10 (describing game
training function); Jenkins Dep. 28:6—30:2 ag®® 652-54, Doc. 17-4 (describing two TGSs
that worked almost exclusively in table ganaariing as opposed to table game supervision).)
Horseshoe even accommodated one TGS by allowing him to sit “box” for nine consecutive
months’ (Gradek Dep. 18:2-6 at PagelD 894, 0lde5; Jenkins Dep. 60:13—-24 at PagelD 684,
Doc.17-4; Gradek Dec. 32 at PagelD 3662, Doc. 21.)
c. Consequences of not requiringerformance of the function
Gradek has offered evidence to suggestdhEGS standing for long periods of time is
not crucial to Horseshoe’s Table Games Depent operations. Chad Jenkins was a Table
Games Assistant Shift Managduring Gradek’s tenure. (Jkins Dep.14:20-15:2 at PagelD
638-39, Doc. 17-4.) Jenkins testified that Graslakcommodation did not present the problem

of her being “needed somewhere else [@ot being able to] . . . . go[.]"Id., 79:14-19 at

" The Court acknowledges the case law cited by Defendant (Def.’s Reply at PagelD 3672, DdicB3)isausses
that the ADA does not require employers to cont@amporary accommodations into permanent positi®es, e.g.,
Wardia v. Justice and Pub. Safety Cabinet Dep't of Juvenile JuS@88 F. App'x 527, 532 (6th Cir. 2013). For
purposes of summary judgment, howetke Court finds the fact thitese accommodations were made with
virtually no documented objections by other employees to be probative of whether fféro¢icould conclude that
standing, ambulating, or rotating were “essential functions.”
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PagelD 703.) No other supervisors, manager$fencils” communicated to him that Gradek’s
accommodation was interfering with other 3§&or was otherwise burdensom#l., (80:7-20 at
PagelD 704.) This is contrasted with Brenneman v. MedCentral Health Sysiease, cited
by Defendant, in which the proposed accomntioddor a pharmacy technician would have
required a great deal of missed work. 36&dM12, 419 (6th Cir. 2004). Such absenteeism,
having a negative effect on other employees aacthployer as a whole, is not present here.

Moreover, certain testimony suggests thaima@ning one TGS at a given table could
improve game integrity. See, e.gJenkins Dep. 53:9-54:11 at PHY&77-78, Doc. 17-4; Boss
Dep. 76:20-79:16; 155:6-156:13 at PagelD 3310-13, 3389-90, Doc. 20-2; Gradek Decl. 11 20—
23 at PagelD 3660, Doc. 21). In her declaratieradek states that there was typically a
minimum of three craps tables that were opemmdueach of her shifts, which is corroborated by
another TGS that normally worked Gradek’msashift. (Gradek Decl. § 26 at PagelD 3660,
Doc. 21; Oberfoell Decl. 1 5, 12 at PagelD 3652E58;. 20-4.) Therefore, there is evidence
that allowing Gradek to work craps exclusivelould not prevent other TGSs from getting craps
experience.

d. Work experience of other Horseshoe TGSs or those in similar positions

Gradek also offers the testimony of Jenkind the declaration of Thomas J. Oberfoell to
demonstrate their work experiences with heitposand similar positions with other employers.
Jenkins has been in the casino industry for oventyyears; he was a TGS for a portion of that
time and later moved into managemefdenkins Dep. 5:10-15,8:19 at PagelD 629, 633,
Doc. 17-4.) He was hired as a Table Gamesstasi Shift Manager at Horseshoe in January of
2013, where he worked until January of 201d., (4:20-15:2, 17:6—-12 at PagelD 638-39,

641.) Jenkins testified that there was Aqukof time when accommodations were offered



informally. (d., 60:3-12 at PagelD 684.) his opinion, keeping a supgsor on the same table
for multiple days in a row was not important to game protectitth, 49:14—-20 at PagelD 673.)
Jenkins also testified he wasvee told, in his positin as Assistant Shianager, that a long
term extension of Gradek’s accommodation wiqaievent other TGSs from developing craps
skills or would prevent her from maintaining other game skilld., 7{8:6—18 at PagelD 702.)
Oberfoell has been a TGS at the Casino shmeember of 2012 and has been in the casino
industry for twenty-three yeargOberfoell Decl., 13-4 at PagelD 3652, Doc. 20-4.) He spent
eleven years as a TGSd.] In his experience, he concludiat standing for more than one
hour and rotating among tables is not an essential functidn.{ 20 at PagelD 3655.)

In addition to its discussion of the 29 C.F&1630.2(n)(3) factors, Horseshoe cites two
cases in support of its argument that the abilityotate among positions is essential. In the first,
Hendrixson v. BASF Construction Chemicals, |th@ plaintiff was able to work on only one
machine that, due to working conditions, coulccbepletely shut dowleaving the plaintiff
with no work to do. No: 1:07-cv-21 2008 WL 3915156, at *7 (W.D. Mich. Aug. 20, 2008)
(dismissing ADA claim on summary judgment). Fant, that particulamachine required the
least skill, making it especially appropriate éotemporary employee. Neither circumstance is
analogous to the case at bamd the Court thereforenfis the case unpersuasive.

In the second case, the plaintiff was a correctional officer, who requested avoiding
positions that required inmate contabtargis v. Sheahan, et ab26 F.3d 981, 983 (7th Cir.
2008). This prevented him from “stand[inghtch over the inmates, break[ing] up fights,
inspect[ing] cells, escort[ing] inmates when tlaeg out of their cells, or search[ing] for escaped
inmates.” Id. at 986. Theargis court concluded that anythifigpm an unusual prison riot to

other, more routine, tense inmateiations, required inmate contacltd. at 986—-87. The Court
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does not find the same level or urgency or netgeis safety and security here, and therefore
also finds this case distinguishable.

By contrast, the Court finddcMahon v. Regents ofdtUniversity of MichiganNo. 14-
cv-11211, 2015 WL 6437155 (E.D. Mich. Oct. 22, 2018gccby Plaintiff, more instructive. In
that case, the court found takocation of duties among employesscording to their strengths
to be probative of whethe duty was essentiald. at *7; see also Rorrer743 F.3d at 1034,

1042 (fact that there was no writtpalicy about firefighter’s drivag duties and fact that crews
frequently divvied up the driving assignmentstioair own weighed against summary judgment).
Jenkins testified that he scheduled TGSs ttiqudar games based uporethstrengths, and not
necessarily to a fixed, rotational cycleerfllins Dep. 9:23-10:16 at PagelD 633-34, Doc. 17-4.)

In view of the foregoing, #1question of whether standing or ambulating for more than
one hour and rotating among games are essentidldnaof the TGS position presents a factual
dispute.

2. Did Horseshoe Fail to Provide a Reasonable Accommodation?

Gradek requested to sit “box” or to run alfef string” that included a box position as a
reasonable accommodation, which Horseshoe dé&niedhe paragraphs that follow, for
purposes of the second disputed element of &adailure to accommodate claim, the Court
reviews the processisaunding the proposed accommodatémmd whether it was reasonable

under the circumstances.

® The Court acknowledges Gradek’s asision that she was unable to stand ntisa@ ten consecutive minutes as of
December 2014—prior to her terminatiodorseshoe points to thiact several times in its memoranda in support
of its position that Gradékproposed accommodation was unreasonddéeause the Court finds that Gradek has
presented an issue of fact as to whether standing, ambulating, or rotating among games are essensabfftimeti
TGS position, the Court does not find the aggravation of her injury to be dispositive here.
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a. Was the proposed accommodation reasonable?

To determine whether an accommodation asomable, courts are to consider the
following factors:

“(1) the particular job involved, its purpose, andessential functions; (2) the

employee’s limitations and how those iiations can be overcome; (3) the

effectiveness an accommodation would hiawvenabling the individual to perform

the job; and (4) the prefence of the employealeever v. City of Middletown,

145 F.3d 809, 812 (6th Cir.1998) (citing 29 C.F.R. app. § 1630.9(a)).
Nighswander v. Hendersph72 F. Supp. 2d 951, 963 (N.D. Ohio 2001).

Factorsonethroughthree set out ilNNighswandeiare part and parcel to the “otherwise
qualified” discussion in Part [lI(A)(1),eve. Whether standing more than one hour,
ambulating, or rotating among table games issaential function of the TGS position has been
placed into question by evidence presented by éraradek’s limitations were overcome on a
temporary basis—by sitting “box” and by runningltef strings.” Horseshoe has pointed to no
evidence, other than Bean’s conclusoryitesny, that the accommodation was ineffective or
inconvenient to other TGSs Assistant Shift ManagersSée, e.gDeitmaring Dep. 167:22—
168:3 at Page ID 1551-52, Doc. 17-6 (testifying #at knew of no complatis).) Finally, it is
evident that Gradek’s prefence was to maintain her TGS position with accommodations.

On the basis of the above, and particularliight of the individualized inquiry required
(see infraPart 111(A)(2)(c)), the Court finds that @dek has demonstrated a genuine issue of
material fact as to whether her proposed accommodation was reasonable.

b. Did the accommodation place an undue burden upon Horseshoe?
Only where reasonable accommodation wgdde an undue hardship upon an employer

should reassignment be considered; in that everggroyer must first attempt to reassign to an

equivalent positionNighswander172 F. Supp. 2d at 964.
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Horseshoe primarily cites Bean'’s testimy for its argument that Gradek’s proposed
accommodation would have posed an undue hardship upon it. In particular, Horeshoe argues
that “allowing Gradek to supervise only crapsaopermanent basis . . . would prevent other
TGSs on her shift from supervising craps and maintaining their skills for that game.” (Def.’s
Mot. Summ. J. at PagelD 81, Doc. 17.) The Court is not persuaded. There is evidence in the
record that multiple craps tables were open duBragdek’s shifts. (Gradek Decl. | 26 at PagelD
3660, Doc. 21; Oberfoell Decl. 11 5, 12 at RBge652—-53, Doc. 20-4.) At minimum, a genuine
issue of material fact exists on whether thasonable accommodatiposes an undue burden
upon Horseshoe. There is testimony to refute éklrse’s assertion that rotation was necessary
to game integrity. Seelenkins Dep. 80:21-81:2 at PagelD 704-m4;. 17-4 (testifying that he
never heard that rotation was importangé&me protection); Gradek Dep. 107:16-108:12 at
PagelD 983-84, Doc. 17-5 (same); OberfoetD{ 14 at PagelD 3654, Doc. 20-4 (in his
experience, TGSs rotated “primarily i fspots™ and not for security reasons).)

c. Did Horseshoe engage in the istactive process in good faith?

Although the interactive processquirement is not spelled out in the ADA’s text, it “is
mandatory, and both parties have a duty to participate in good f&ibier v. Honda of
America Mfg., InG.485 F.3d 862 (6th Cir. 2007). The inguis to be individualized, as
summarized below:

The ADA [] “mandates an individualizedquiry in determining whether an

[employee’s] disability . . . disqudiles him from a pdicular position.” Keith v.

County of Oakland703 F.3d 918, 923 (6th Cir. 20]8nternal quotations and

citation omitted). The indidualized inquiry is an “irgractive process” in which

“both parties have a duty to participate in good faiki€iber, 485 F.3d at 871.

The purpose is to “identify the precise liations resulting from the disability and

potential reasonable acomnodations that could overcome those limitatiois.”

(citing 29 C.F.R. 8§ 1630.2(0))8 The ADA mandates this process to ensure that

employers do not disqualify applicants and employees based on “stereotypes and
generalizations about a disability, but lthea the actual disability and the effect

13



that disability has on the particuladimidual’s ability to perform the job Keith,

703 F.3d at 923. “If this process failsléad to reasonabkccommodation of the

disabled employee’s limitationsesponsibility will lie wth the party that caused

the breakdown."EEOC v. Sears, Roebuck & C417 F.3d 789, 805 (7th Cir.

2005).
Rorrer v. City of Stow743 F.3d 1025, 1040 (6th Cir. 2014).

Horseshoe has presented evidence thagiged in the interactive process by providing
a temporary accommodation, placing her on leawud,giving her the opportunity to look for
different positions within the Casino. On the othand, Gradek has presented evidence that the
Horseshoe did not flesh out the reasonableoklssr initially proposed accommodation. For
example, Horseshoe Employee Relations ManBg&maring testifiedhat her conversation
with Bean regarding the accommodation didgmbeyond simply asking him whether he was
able to accommodate Gradek’s request. (Deitmaring Dep. 155:22-156:2 at PagelD 1539-40,
Doc. 17-6). She further testified that she wiid recall sitting down witlisradek to discuss her
situation. [d., 156:3-12 at PagelD 1540.) Until hepdsition, Deitmaring appears to have
been unaware of what running a “relief string,” part of Gradek’s proposed accommodation
request, entailed.ld., 160:23-161:13 at PagelD 1544-45.)

d. Did Gradek reject a reasonable accommodation?

Where an employee is already being accomnsatjaeassignment is appropriate only in
the event that the accommodation pasesindue hardship upon the employlighswander
172 F. Supp. 2d at 964. Given its cluston that there is a materiabue of fact as to whether

the requested accommodation posed an undue burden upon Horseshoe, the Court finds it

unnecessary to reach this issue for purposssminary judgment. In any event, there is

14



conflicting testimony regarding whether Grade&s qualified for the Accounting Clerk position
that Horseshoe ultimately offered heGegsupranote 4.§
On the basis of the foregoing discussion,@le@irt concludes th&radek has presented
material fact issues as to whether Horseshoe failed to provide a reasonable accommodation.
B. Disability Discrimination
The following elements comprise tpama faciecase for disability discrimination under
the ADA:
1) [H]e or she is disabled; 2) othereiqualified for the position, with or without
reasonable accommodation; 3) sufferecdverse employment decision; 4) the
employer knew or had reason to know of the plaintiff's disability; and 5) the

position remained open while the emplogeught other ggicants or the
disabled individual was replaced.

Whitfield v. Tennesseg639 F.3d 253, 259 (6th Cir. 201(Internal quotation and citation
omitted).

The Court reads Horseshoe’s Motion to contest only the second element: whether
Gradek was otherwise qualified for the positidforseshoe reiterates its position that “Gradek’s
inability to stand, ambulate, and rotate among gameany fashion” were essential functions of
the TGS position that, if lacking, “would haseverely hindered [Horseshoe’s] ability to
maintain a flexible workforce,” and would hagempromised game integrity. (Def.’s Mot.
Summ. J. at PagelD 85, Doc. 17.) Bwe reasons discussed in Part [II(A)éLpra the Court

finds that material factgreclude summary judgment on this claim, as well.

° In addition, the Court notes that Gradek states in her declaration that she was told by a manager in her interview
that the position required “advanced experience in Excahore than provided by Horseshoe’s training class.”
(Gradek Dec. 1 35 at PagelD 3662, Doc. 21.) Eveatewlownplaying difficulties vith Excel, Deitmaring expressly
acknowledged in her testimony that Excel was the biggediedge for those transitioning from table games to an
accounting role. (Deitmaring Pe98:15-16 at PagelD 1482pc. 17-6.) The Court Baeviewed this section of
Deitmaring'’s testimony and, viewed against Gradek’s testimony, finds that there is a fact issue regarding her
qualification for the Accounting Clerk position.
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V. CONCLUSION
For the foregoing reasons, Defendant’stigio for Summary Judgment (Doc. 17) is
DENIED.
IT 1S SO ORDERED.
Dated: June 14, 2017 S/Susan J. Dlott

Judge Susan J. Dlott
UnitedStateDistrict Court
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