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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT CINCINNATI

JOHN KELLEY,
Petitioner, :  Case No. 1:16-cv-274

- VS - District Judge Susan J. Dlott
Magistrate Judge Michael R. Merz

WARDEN, Lebanon
Correctional Institution,

Respondent.

REPORT AND RECOMMENDATIONS

This habeas corpus case under 28 U.S.C. 8 B2before the Court for decision on the
Petition (ECF No. 1), the Sta@ourt Record (“Record,” ECF N 6,) the Return of Writ (ECF
No. 7), and Petitioner’s Reply (EQ¥o. 11). To help balance tivagistrate Judge workload in
the Western Division, the referral the case has been tramete from Magistrate Judge Karen
L. Litkovitz to the undersigned (ECF No. 12).

With the assistance of counsel, Mr. Kglf@eads the following Grounds for Relief:

Ground One: Other Act evidence was admitted into evidence
violating Petitioner’s Right to Fair Trial.

Supporting Facts: The complaining witness was permitted over
objection to recount seven othersadf violence alleged to have
been committed by Petitioner including an order for temporary
protection she successfully abted against Petitioner, a
conviction for assault and the sentence imposed.

Ground Two: The trial court admitted prior statements of a
witness which contained irrelevea and prejudicial other act
evidence in violation of Petition's right to a fair trial.
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Supporting Facts: During the trial Petitioner’'s trial counsel
sought to impeach a witness with a single reference from one
statement he had made at a previous time. The trial court required
counsel to play theentire recorded statemt as a condition to
using the impeaching statement. Two prior statements containing
references to other acts of violence committed by Petitioner were
admitted over objection.

Ground Three: The trial court had an ex parte communication
with the jury regarding their safetyut did not disiose it during
the trial which violated Petitione’right to an impatrtial [sic] jury
and fair trial.

Supporting Facts: Wihtout [sic] providingnotice to eith [sic] the
prosecutor or defense lawyer,ethrial judge had a discussion
regarding their safety. The rifdic] judge did not notify anyone
during the trial that she had such a conversation, what promted
[sic] the action. The trial judge did not make a record of what
prompted the action she took.

Ground Four:  Petitioner's right to effective assistance of
appellate counsel was violated.

Supporting Facts: Family of Petitioner med counsel to file a
Memorandum in Support of Jadiction to the Ohio Supreme
Court. He was hired in a timely manner. He failed to file a notice
of appeal and the Memorandum in a timely manner. Instead he
filed a Notice out of time and a Motion for Delayed Appeal which
was factually inaccurate and faileal comply with Ohio Appellate
Rule 26(B).

(Petition, ECF No. 1-2.)

Procedural History

On January 5, 2013, the Hamilton County graury indicted Pgtioner Kelley on two

counts of attempted murder and four counts aelus assault, all witfirearm specifications.

Kelley was convicted on all countt a jury trial and senterteto an aggregate term of



imprisonment of twety-five years.

Kelley appealed to the First District Court Appeals raising five ssignments of errcr.
The conviction was, however, affirmeState v. Kelley2014 WL 7215187 €iDist. Dec. 19,
2014). No timely appeal wasken to the Ohio Supreme Coubut on March 3, 2015, new
counsel filed a motion for delayed appeal Kelley’s behalf, which was denieState v. Kelley
142 Ohio St. 3d 1446 (table)(2015). On June2Dd5, Mr. Kelley filed a pro se Application to
Reopen the direct appeal under Ohio R. App26(B)(Record, ECF No. 6, PagelD 134). The
Application was denied as untimely and Kelleg dot appeal to the Ohio Supreme Court.

On October 21, 2015, represented by coungeb represents him in this habeas
proceeding, Mr. Kelley filed a second motion fibelayed appeal in the Ohio Supreme Court
which was also denie&tate v. Kelleyl44 Ohio St. 3d 1438 (table)(2015). Counsel then filed

the instant Petition on Mr. Kelley’s behalf on January 29, 2016.

Analysis

Ground One: Admission of Other ActsEvidence from the Complaining Witness

As Judge (now Justice) DeWine put the nraitbethe First Districs opinion on direct
appeal, John Andrew (“Drew”) Kelley was coatad of shooting his dl girlfriend Shaudrell
Foshee, and her new boyfriend, Eric DaBtate v. Kelley 2014 WL 7215187, 1 1 (Dec. 19,

2014). In his First Ground for Relief, Mr. Kefielaims that admitting Ms. Foshee’s testimony



about Kelley’s prior acts of domestic violence agaiher denied him a fair trial. This was his
first assignment of error on direct appeatlley, supra at § 12. The First District decided
admitting this testimony was error, but harmlasfight of the overwhelming other evidence of
Mr. Kelley’s guilt. Id. at 1 14-19, 27-31.

Respondent Warden asserts that Mr. Kelles procedurally daulted on his First
Ground for Relief because he did not timely appedhe Ohio Supreme Court (Return, ECF No.
7, PagelD 393-94). In his Traverse, Mr. Kellencedes that the deadline for appealing to the
Ohio Supreme Court was February 2, 2015, andh@dtad not filed a notcof appeal by that
date (Traverse, ECF No. 11, PagelD 429-30). He seeks to excuse this failure by showing that his
mother had retained attorney Clyde Bennett to mth&eecessary filings. Bennett did not file a
timely notice of appeal to the Ohio Supreme Court, but instead filed the Motion for Delayed
Appeal referenced above on March 3, 2015, which was denied.

The procedural default doctrine in habeaspus is described by the Supreme Court as

follows:

In all cases in which a state prisoner has defaulted his federal
claims in state court pursuantda adequate and independent state
procedural rule, federal habeasview of the claims is barred
unless the prisoner can demonsticdase of the default and actual
prejudice as a result of the ajkd violation of federal law; or
demonstrate that failure to consider the claims will result in a
fundamental miscarriage of justice.

Coleman v. Thompspb01 U.S. 722, 750 (19919ee also Simpson v. Jone88 F.3d 399, 406
(6™ Cir. 2000). That is, a petitioner may maise on federal habeas a federal constitutional
rights claim he could not ise in state court becauséprocedural defauldwainwright v. Sykes

433 U.S. 72 (1977)Engle v. Isaac456 U.S. 107, 110 (1982). Almdecause and prejudice, a



federal habeas petitioner who fails to comply vétBtate’s rules of prodere waives his right to
federal habeas corpus revieBoyle v. Million 201 F.3d 711, 716 {6Cir. 2000)(citation
omitted); Murray v. Carrier, 477 U.S. 478, 485 (1986)Engle 456 U.S. at 110;Wainwright
433 U.S. at 87.Wainwrightreplaced the "delibematbypass” standard &fay v. Noia 372 U.S.
391 (1963).Coleman 501 U.S. at 724.

Failure to raise a constitutional issue at all on direct appeal is subject to the cause and
prejudice standard &Wainwright v. Syke133 U.S. 72 (1977Murray v. Carrier, 477 U.S. 478,
485 (1986);Mapes v. Coylel71 F.3d 408, 413 {BCir. 1999);Rust v. Zentl7 F.3d 155, 160
(6™ Cir. 1994);Leroy v. Marshall 757 F.2d 94, 97 (6Cir.), cert denied474 U.S. 831 (1985).
Failure to present an issue to the state esupr court on discretionarreview constitutes
procedural defaultO’Sullivan v. Boerckel526 U.S. 838, 848 (1999)(citations omitted). “Even
if the state court failed to ject a claim on a procedural gymd, the petitioner is also in
procedural default ‘by failing toaise a claim in state coudnd pursue that claim through the
state’s ordinary appellate proceduresifiompson v. Bell580 F.3d 423, 437 {6Cir. 2009),
citing Williams v. Andersqn460 F.3d 789, 806 {6Cir. 2006)(quotingd'Sullivan v. Boerckel,
526 U.S. 838, 846-7(1999)¥ee alsoDeitz v. Money391 F.3d 804, 808 {6Cir. 2004) ("A
federal court is also barred froredring issues that could have been raised in the state courts, but
were not[.]").

The Sixth Circuit Court of Appeslrequires a faupart analysis
when the State alleges a habeas claim is precluded by procedural
default. Guilmette v. Howes24 F.3d 286, 290 {6Cir. 2010)én
bang; Eley v. Bagley604 F.3d 958, 965 {6Cir. 2010);Reynolds
v. Berry, 146 F.3d 345, 347-48 '{6Cir. 1998),citing Maupin V.
Smith 785 F.2d 135, 138 {ECir. 1986);accord Lott v. Coyle261

F.3d 594, 601-02 {&Cir. 2001);Jacobs v. Mohr265 F.3d 407,
417 (6" Cir. 2001).



First the court must determine thhere is a state procedural rule
that is applicable to the pettier's claim and that the petitioner
failed to comply with the rule.
Second, the court must decide wiest the state courts actually
enforced the state predural sanction, citingcounty Court of
Ulster County v. Allen442 U.S. 140, 149, 99 S.Ct. 2213, 60
L.Ed.2d 777 (1979).
Third, the court must decide whettibe state procedural forfeiture
is an "adequate and independent" state ground on which the state
can rely to foreclose review affederal constitutional claim.
Once the court determines thatstate proceduratule was not
complied with and that the rule was an adequate and independent
state ground, then the petitioner must demonstrate Sydeshat
there was "cause" for him to notlfaw the procedural rule and that
he was actually prejudiced by the alleged cortstital error.
Maupin v. Smith785 F.2d 135, 138 {6Cir. 1986); accordHartman v. Bagley492 F.3d 347,
357 (8" Cir. 2007),quoting Monzo v. Edwargg81 F.3d 568, 576 {6Cir. 2002).

In this case there is no question that Ohie &grocedural rule requiring that a notice of
appeal from an intermediatewt of appeals decision to the BISupreme Court must be filed
not later than forty-five days after the courtagpeals decision. Ohio S. Ct. Prac. R. 6.01(A).
Nor is there any question that Mr. Kelley violatibét rule by not filing a notice of appeal by
February 2, 2015. The Ohio Supreme Court e that rule by de/ing Kelley’s motion for
leave to file a delayed appealhe Sixth Circuit has held tHerty-five day time limit on appeal
to Ohio Supreme Court prescribed by S. CacPR. 7.01(A)(1) is an aduate and independent
state ground of decisioBonilla v. Hurley 370 F.3d 494, 497 {6Cir. 2004), meeting the third
Maupinrequirement.

Mr. Kelley’s argument in his Traverse focuses on the last element bfahgin analysis.

He asserts that he, or his metlon his behalf, retained MBennett in early January 2015 to

prosecute the appeal to the Ohio Supreme C@sgtproof he refers thedirt to the Affidavit of



Petitioner's mother, Mary Kelley, who agethat on January 12, 2015, she made a $2,500
downpayment on Mr. Bennett's quoted fee of $5,00GHe appeal and that the fee arrangement
was $2,500 down and monthly payreenhereafter of $500 (Affiavit, September 8, 2015,
Record, ECF No. 6, PagelD 178). The paymertoisoborated by the tached Affidavit of
Petitioner’s sister-in-law, a caelled cashier’'s check, and eceipt for the $2,500 dated January
12, 2015.1d. at PagelD 179-82 This evidentiary mékis attached to the October 14, 2015,
second Motion for Delayed Appet the Ohio Supreme Court]dd on Kelley’s behalf by his
present counsel (Record, ECF No. 6, PagedB-@4), Mr. Bennett's congting explanation for
the delay, to wit, that he had not been “retained until several days after the expiration of the 45
day time period” is to be found the original motion for delayegpeal and is copied at PagelD
184.

The Ohio Supreme Court summarilynékd the second Motion (Apr 29, 2015, Entry
signed by Chief Justice O’Connor, copy at Rd¢&CF No. 6, PagelD 188). The Ohio Supreme
Court did not expressly adjudieal the factual dispute betwe®ir. Bennett and Mr. Kelley, but
denied the motion for delayed appeal with a fanry which, in this Court’s experience, is
consistent with the Ohio Supreme Coun'sual practice in deciding such motionSee¢ e.g,
State v. Kelley142 Ohio St. 1446 (tabl®@15): the same page tie Ohio State Reports
contains eight denials of dgked appeal in the same form.

Mr. Kelley acknowledges that attorney neglge does not constitute cause to excuse a
procedural default (TravessECF No. 11, PagelD 432, citi@pleman supra,at 753-54). At
the cited location, Justice O’Connor wrote for @@emanmajority:

Attorney ignorance or inadvertence is not “cause” because the
attorney is the petitioner's agentevhacting, or failing to act, in

furtherance of the litigation, andetlpetitioner must “bear the risk
of attorney error.”ld., at 488, 106 S.Ct., at 264Seelink v.



Wabash R. C0370 U.S. 626, 634, 82 S.Ct. 1386, 1390-1391, 8
L.Ed.2d 734 (1962{in “our system of rem@sentative litigation ...
each party is deemed bound by thets of his lawyer-agent”);
Irwin v. Department of Veterans Affai98 U.S. 89, 92, 111 S.Ct.
453, 456, 112 L.Ed.2d 435 (199@ame).

Acknowledging Coleman Mr. Kelley attempts to bring himself within an exception
recognized by the Supreme CourtNtaples v. Thomas65 U.S. 266 (2012¥or the situation
where an attorney-agent abandons his cliestlting in some procedural default. Nfaples a
death-sentenced Alabama state post-coivicprisoner was repsented by two pro bono
associates of Sullivan & Cromwell, a very prominent New York law firralaving filed the
petition, the two lawyers left Sullivan & Cromwetiever informed their client, and never moved
to withdraw or to substitute new counsel. eTBupreme Court found this abandonment without
notice was sufficient cause to excuse the default.

Kelley has not shown that Bennattandoned him within the meaning Maples The
facts of record would support amference that Bennett acted negligly in not filing before the
February 2, 2015, deadline, but he remained involved in the case. Having missed the deadline,
he did what was appropriate under Ohio law, moving for leave to file a delayed appeal. While
the motion was not successful and did not fullpnpty with Ohio Supreme Court rules for such
motions, its filing does not represent abandonmieut,an attempt to recover from an earlier
omission and protect Mr. Kelés opportunity to appeal.

Mr. Kelley procedurally defaulted his Fir&round for Relief when his retained attorney

failed to timely file a noticeof appeal to the Ohio SuprenCourt. Ground One should be

! The Supreme Court only refers to Sullivan & Cromwelhasing New York offices. The firm was formed in
1879 and had 2015 revenue of $1.13 billion dollars, according to Wikipedia.
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dismissed with prejude on that basis.

The Warden also claims Ground One is pdacelly defaulted because Mr. Kelley failed
to present it as a federal constitutional clamdirect appeal (Return, ECF No. 7, PagelD 394-
96). Kelley responds that the “BirDistrict appellate court adjicated a question of federal law
based upon federal law. . .” (Traverse, ECH: W1, PagelD 437-38). In particular, he asserts
that he argued on appeaathhe had been deped of his right to a fair trial and to due process of
law. 1d., citing Record, ECF No. 6, PagelD 56.

To preserve a federal constitutional claim for presentation in habeas corpus, the claim
must be "fairly presented" the state courts in a way whiphovides them with an opportunity
to remedy the asserted constiba@l violation, including preséing both the legal and factual
basis of the claimwilliams v. Andersam60 F.3d 789, 806 {BCir. 2006);Levine v. Torvik986
F.2d 1506, 1516 {BCir.), cert. denied509 U.S. 907 (1993), overruléul part on other grounds
by Thompson v. Keohanb16 U.S. 99 (1995Riggins v. McMackin935 F.2d 790, 792 (&Cir.
1991). The claim must be fairjyresented at every stagetbé state appellate proce¥gagner
v. Smith 581 F.3d 410, 418 {6Cir. 2009).

Merely using talismanic constitutional phrases like “fair trial” or “due process of law”
does not constitute raising a federal constitutional isSlaeighter v. Parked50 F.3d 224, 236
(6™ Cir. 2006);Franklin v. Rosg811 F.2d 322, 326 {6Cir. 1987);McMeans v. Brigano228
F.3d 674, 681 (B Cir. 2000)citing Petrucelli v. Coomhe735 F.2d 684, 688-8912Cir. 1984).
Mere use of the words “due process and a ti@l by an impartial jury” are insufficient.
Slaughter 450 F.3d at 236Blackmon v. Booker394 F.3d 399, 400 {BCir. 2004)(same). “A
lawyer need not develop a cahgtional argument alength, but he must make one; the words

‘due process’ are not an argumemRitjgins v. McGinnis50 F.3d 492, 494 {7Cir. 1995).
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Upon examination, the First Assignmenttofor does not mention due process but does
claim admission of the other acts evidence prepdiiKelley’s right to a “fair trial.” (Record,
ECF No. 6, PagelD 57.) It doe®t cite any federal case law. But, Kelley argues, the First
District “relied upon numerous deral cases in determining ether Petitioner had been so
prejudiced that a new trial must be aetd” (Traverse, ECF No. 11, PagelD 437, citBtgte v.
Kelley, 2014 WL 7215187.) To the contrary, there is not a single citation of federal law in Judge
DeWine’s opinion.

Therefore, Mr. Kelley’s First Ground for Rdlies also procedurally defaulted by his
failure to fairly present this claim the First District Court of Appeals.

Mr. Kelley also argued the merits of higgtiGround for Relief itis Traverse (ECF No.
11, PagelD 438-41). Counsel claithe First District's decisiors an unreasonéd application
of Supreme Court precedent, bobwhere in this section dhe Traverse does he cite any
Supreme Court case law. If this Court werexouse the two procedural defaults and reach the
merits, it would find Kelley has not established FRirst Ground for Relief. In fact, the United
States Supreme Court has never held that sgdom of other acts evidence violates the United
States Constitution. “Therem® clearly established Supremeutt precedent which holds that a
state violates due process by permitting propensiiglence in the form of other bad acts
evidence.”Bugh v. Mitchell 329 F.3d 496, 512 {6Cir. 2003), noting tht the Supreme Court
refused to reach the issuebstelle v. McGuire502 U.S. 62 (1991).

For the foregoing three independent reasbtisKelley’s First Ground for Relief should

be dismissed with prejudice.

[N
(@)



Ground Two: Other Acts Evidence from the Recorded Statemenof the Second Victim

In his Second Ground for Relief, Mr. Kelley ctes he was denied a fair trial when the
trial court permitted the jury to consider audiotapes of Eric Davis’ statements to the police as
well as a written statement. This claim wa®sented to the First District as the Second
Assignment of Error on direcippeal. As with the other badtadestimony, the First District
found that it was error to adithis evidence, but harmless.

The Warden asserts Ground Two is procdtudefaulted on the same basis as Ground
One and the Traverse argues thegether. For the reasonygn with respect to Ground One,
this second ground is algwocedurally defaulted and wouldlfan the merits ifthe Court were

to reach the merits. Ground Two shebbk dismissed with prejudice.

Ground Three: Trial Judge’s Ex Pate Communication with the Jury

In his Third Ground for Relief, Kelley assette trial judge had aex parte conversation
with the jury about their sedty in the courthouse. The Wad asserts procedural default on
one of the same bases as Grounds One and Twuai,téailure to timely appeal to the Ohio
Supreme Court. That defense is well takernth@ same basis as applied to Grounds One and
Two. The Warden does not assert this claim was not fairly presented as a federal constitutional
claim to the state courts.

Although the First District found it was error fitre trial judge to engge in this ex parie

communication with the jury, it also found aeyror was harmless because “[n]o substantive
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matters were addressed with the jury duringekeparte discussion and there is nothing in the
court’s statements that plausildguld have impacted the verdiét.State v. Kelleysupra 1 36.

On the merits, Mr. Kelley argues that thiest District's decsion was an unreasonable
application “of the governing legaule of law from the Supreme Court.” (Traverse, ECF No.
11, PagelD 445.) In this portion of the Traverse, Mr. Kelley doesseiteral Supreme Court
cases on a criminal defendant’s constitutional righte present at any critical stage of his case
(ECF No. 11, PagelD 446, citin§nyder v. Massachusett®391 U.S. 97 (1934)Kentucky v.
Stincer 482 U.S. 730 (1987Rogers v. United State422 U.S. 35 (1975); arf@ushen v. Spajn
464 U.S. 114 (1983)). Without making any of thestations, the First District implicitly
followed them and the Ohio law embodying a deferidamght to be present at every critical
stage.

The critical question is whether the Firstsict’'s harmlessness decision is entitled to
deference. Constitutional error in a habease is not required to be harmless beyond a
reasonable doubt as is required on direct appe@lhapman v. California386 U.S. 18 (1967).
Rather, error is harmless if the habeas courttisfial it did not have aubstantial and injurious
effect or influence in determining the verdi@recht v. Abrahamsorb07 U.S. 619 (1993),
adopting standard frodotteakos v. United State328 U.S. 750 (1946)A federal court may
grant habeas relief only if a constitutional @ibbn had a substantial and injurious effect or
influence in determining the jury’s verdidailliams v. Bauman759 F.3d 630, 637 {6Cir.),
cert. denied 135 S. Ct. 876 (2014). This standard cédisreversal when the reviewing court

lacks a “fair assurance” thatetloutcome of a trial was noffected by evidentiary erroBeck v.

2 The content of the judge’s statent is of record becauseaurt reporter took it downKelleyat 7 34 & 35.
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Haik, 377 F.3d 624 (BCir. 2004).

Likewise, as theBrecht Court explained, "[tjhe standard for

determining whether habeas relief must be granted is whether . . .

the . . . error 'had substantial amjurious effect or influence in

determining the jury's verdict.Brecht 507 U.S. at 623 (quoting

Kotteakos v. United State328 U.S. 750, 776, 66 S. Ct. 1239, 90

L. Ed. 1557 (1946) (emphasis added)).
Wilson v. Mitchell 498 F.3d 491 (B Cir. 2007). A federal habeas petitioner “must satisfy
Brecht and if the state court adjudiedt his claim on the merits, tigrechttest subsumes the
limitations imposed by AEDPA.Davis v. Ayala576 U.S. |, 135 S. Ct. 2187 (201&j)ing
Fry v. Pliler, 551 U.S. 112, 119-120 (2007). A state coutédrination that an error is harmless
“undoubtedly constitutes adjudication thre merits for purposes of § 2254 (). at 2198.

Evaluating the trial judge’s comment to theyjin light of the evidence summarized by
the First District, the Magistta Judge concludes the commeid not have asubstantial and
injurious impact on the verdict. The commaeasttangential — about courthouse security in
general. Moreover, the trial evidence was wdmiming — the two victims, one of whom knew
Drew Kelley well, gave direct testimony abdhe shootings and bore evidence in their own
bodies of the crimes.
The Third Ground for Relief is procedurallyfdelted for failure to timely appeal to the

Ohio Supreme Court. Alternatively, on the nerihe trial judge’s ex parte comments did not
have a substantial and injuriotmpact on the verdict and the Rimistrict’s decision to that

effect is not an objectively unreasonable agpion of Supreme Court precedent in point on

harmlessness. The Third Ground for Relief should therefore be dismissed with prejudice.
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Ground Four: Ineffective Assistance of Appellate Counsel

In his Fourth Ground for Relief, Mr. Kelleyaiims that the manner in which Mr. Bennett
represented him before the Ohio Supreme Coomtstituted ineffective assistance of appellate
counsel.

The Warden asserts this claim is also procedurally defaulted because it was raised in the
second motion for delayed appeal (Return, EGF N PagelD 401-02). While the Warden is
correct that the unexplained entry from the upe Court denying that rtion is appropriately
deemed a procedural ruling, thaseno reason to reatthat ruling as beig that Mr. Kelley’s
claim about Mr. Bennett’s conduct svaot properly raised in sh a motion. Respondent cites
no Ohio law which would prohibit presentingcbua claim in a second motion for delayed
appeal. The Warden’s procedural défaefense on Ground Four is not well taken.

However, Ground Four does notesent a claim cognizable mabeas corpus. Federal
habeas corpus is available omdycorrect federal constitutiohiolations. 28 U.S.C. § 2254(a);
Wilson v. Corcoran562 U.S. 1 (2010)Lewis v. Jeffers497 U.S. 764, 780 (19908mith v.
Phillips, 455 U.S. 209 (1982Barclay v. Floridg 463 U.S. 939 (1983). "[l]t is not the province
of a federal habeas court to reexamine statgtodeterminations on ae law questions. In
conducting habeas review, a fedaralirt is limited todeciding whether a corstion violated the
Constitution, laws, or treaties of the United Statésstelle v. McGuire 502 U.S. 62, 67-€8
(1991).

Ground Four is not cognizable in habeas asrpecause there is federal constitutional

right to the effective assistanoé counsel on a discretionary &g such as an appeal to the
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Ohio Supreme Court on a felony conviction. Tlghtito appointed counsektends to the first
appeal of right and no furthéPennsylvania v. Finley81 U.S. 551, 555 (1987Ross v. Moffit:
417 U.S. 600 (1974). Iwainwright v. Torna455 U.S. 586 (1982), the Supreme Court held
where there is no constitutionadjint to counsel there can be ngdeation of effective counsel.
See alsdRiggins v. Turnerl997 U.S. App. LEXIS 6115, *5 {6Cir. 1997);Barkley v. Konteh
240 F. Supp. 2d 708, 714 (N.D. Ohio 2002). On Masis Kelley’s Fourth for Relief should be
dismissed with prejudice for failure to staeclaim upon which habeas corpus relief can be

granted.

Conclusion

Based on the foregoing analysis, it is respectfully recommended that the Petition herein
be dismissed with prejudice. Because reasonah$ts would not disagree with this conclusion,
Petitioner should be denied a certificate of apgaility and the Court should certify to the Sixth
Circuit that any appeal would be objectivelwéious and therefore should not be permitted to
proceedn forma pauperis

June 5, 2017.

s Michael R. Merz
United StatesMagistrateJudge
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sfex; written objections to the
proposed findings and recommendations within emtdays after beingrsed with this Report
and Recommendations. Such objections shall spdufyportions of the Report objected to and
shall be accompanied by a memorandum of lawupport of the objections. If the Report and
Recommendations are based inokhor in part upon matters oecdng of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge ottwgse directs. A party myarespond to another paisyobjections
within fourteen days after being served witltc@py thereof. Failure to make objections in
accordance with this procedungay forfeit rights on appeabee United States v. Walte638
F.2d 947, 949-50 (6th Cir. 198Thomas v. Arpd74 U.S. 140, 153-55 (1985).
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