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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

RAY SCOTT HEID, Case No. 1:16-cv-398

Petitioner,

Back, J.

VS. Bowmaniv.J.
WARDEN, ROSS REPORT AND
CORRECTIONAL INSTITUTION, RECOMMENDATION

Respondent.

Petitioner, an inmate in state custody atfoss Correctional Institution in Chillicothe,
Ohio, has filed gro sepetition for a writ of habeas corpparsuant to 28 U.S.C. § 2254. (Doc.
1). In the petition, petitioner challenges his dotien and sentence in SeaCounty, Ohio, Court
of Common Pleas Ga No. 08-CR-467.1d.). This matter is before the Court on respondent’s
motion to dismiss (Doc. 9), which petitioner oppose&eeDoc. 13)*
|. PROCEDURAL HISTORY

A. State Court Proceedings
1. Trial Proceedings: May-June 3, 2008

On May 5, 2008, the Scioto County grand jutyireed a five-count indiment in Case No.
08-CR-467, charging petitioner with aggravateddaheun in violation of Ohio Rev. Code §
2903.01(A) (Count 1); aggravated burglary inlation of Ohio Rev. Code § 2911.11(A)(1) (Count

2); aggravated robbery in violation of OlRev. Code § 2911.01(A)(1) (CouB); tampering with

! Respondent has also separately filed 58 exhibits obtained from the underlying state-court reedrdsas
the trial transcript, as support for the motion to dismiS&elDoc. 8). In addition, petitioner has filed a motion for
discovery and for appointment of counsebe¢Doc. 14). In a separate order issued this date, petitioner's non-
dispositive motion has been denied as moot.

1

Dockets.Justia.com


https://dockets.justia.com/docket/ohio/ohsdce/1:2016cv00398/192223/
https://docs.justia.com/cases/federal/district-courts/ohio/ohsdce/1:2016cv00398/192223/15/
https://dockets.justia.com/

evidence in violation of Ohio Rev. Code § 2921.12{A (Count 4); and thefif a motor vehicle in
violation of Ohio Rev. Code § 2913.02(A)(1) (Cobint (Doc. 8, Ex. 1). A firearm specification
was attached to the chargesfeeth in Counts 1 through 31d().

On May 30, 2008, petitioner entered a guilty ftea reduced charge @ount 1 of murder
in violation of Ohio Rev Code 8903.02(A) with fiream specification. $ee id.Ex. 2). On the
same date, the trial court sentenced petitionantagreed-to aggregatagom term of 18 years to
life, which consisted of consecutive termsroprisonment of 15 years to life for the murder
offense and 3 years for the firearm specificatidd., Exs. 4, 52 & Trial Tr. 1, at PAGEID#: 721).
In addition, the trial court ordered that the s@ce run consecutively to a five-year prison term
imposed in another prior case—Scioto Cguibmmon Pleas Court Case No. 04-CR-8532¢(

id. & Trial Tr. 9, at PAGEID#: 729). It appears from the docket record for Case No. 08-CR-467
that petitioner’s guilty plea and sentence were entered on the record on June 35208, Bx.
52). Respondent states that petier did not pursue a timely appéathe Ohio Court of Appeals
from the final judgment entry. (Doc. 9, p. 3, at PAGEID#: 734).

2. February 1, 2010 Motion To Withdraw Guilty Plea

On February 1, 2010, well over a year and hadérahe final judgmengntry was issued in

2t appears from the record that in the prior caggch involved arson charges, petitioner was granted
release on Community ControlSéeDoc. 8, Trial Tr. 9, at PAGEID#: 729). At the hearing held on May 30, 2008 in
Case No. 08-CR-467, the trial court revoked the ordeonditional release and re-imposed the original five-year
prison sentence before ordering that the sentence be semnsetutively to thaggregate prison sentence in Case No.
08-CR-467. Id.). In January 2016, petitioner filea habeas corpus petition challenging his conviction and sentence in
Case No. 04-CR-853 with this Cou®eeHeid v. Warden, Ross Corr. Indio. 1:16-cv-234 (Black, J.; Litkovitz,
M.J.) (Doc. 1). On February 14, 2017, the District Court adopted the magistrate judge’s Report and Recommendation
to grant the respondent’s motion to dismiss the petition with prejudice on the ground that the petitioe\wasréich
Id. (Docs. 21, 27-28). It appears from this Court’s dookedrd for Case No. 1:16-cv-234 that the matter is currently
pending on appeal before the United States Court of Appeals for the Sixth Cieeitd(Docs. 29-30).
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Case No. 08-CR-467, petitioner filegpgo semotion to withdraw higuilty plea with the trial
court. (Doc. 8, Ex. 5). Petitioner claimed in thaidtion that his trial counsel was ineffective and
“misled” petitioner to enter a guilty plea to a apathat was “more severe” than it “should have
been” because the offense “was a crime of passiocommitted in the heat of an emotionally
charged moment, with no opportunity to reflectvamat [was] happening, and was done in the heat
of passion.” [d., at PAGEID#: 54). On April 16, 2010, tkeal court denied the motion without
opinion. (d., Ex. 6). Petitioner next filed a motion regtiag that the trial @urt issue findings of
fact and conclusions of law in support of itiing denying his motion to withdraw guilty plea.
(Id., Ex. 7). On July 22, 2010, the trial court dertieel motion on the ground that “findings of fact
and conclusions of law are not required ia tiefendant’s motion to withdraw a pleald.( Ex. 8).
Respondent states that petitiodel not pursue an appealtimt matter. (Doc. 9, p. 3, at
PAGEID#: 734).
3. Motions for Transcripts/Records

Three months later, on Qutder 21, 2010, petitioner filedmo semotion requesting “all
Court Transcripts” in Case No. 08-CR-467. (Doc. 8, Ex. 9). On February 18, 2011, the trial court
denied the motion and informed petitioner that dxgla “request transcripts of his proceedings at
his own expense and should notifg ttourt reporter should he stillsie to receive a transcript.”
(Id., Ex. 10).

Approximately eighteen months later, petitioner submitted another request for transcripts
as an “indigent defendantgether with a financial affavit dated July 10, 20131d(, Ex. 11). In
addition, petitioner filed motions on August 2013 and May 13, 2014 requesting that records be

provided to him fee of charge. See id. Exs. 12-13). On June 23, 2014, the trial court denied
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those motions as “not well taken.td( Ex. 14).

On July 22, 2014, petitioner filed anothprp semotion “for court ecords without costs,”
arguing that the information was needed for puegax pursuing a delagieappeal to the Ohio
Court of Appeals and stapmst-conviction relief. Ifl., Ex. 15). The trial @urt denied that motion
on August 20, 2014.1d., Ex. 16).

On August 28, 2014, petitioner filed yet anothey semotion requesting “court records
without costs.” Id., Ex. 17). In that motiorpetitioner reiterated th#ihe information was needed
to prepare a delayed appeal to the Ohio ColuAppeals and furthrecontended in a reply
memorandum that the requestedutaents were “all public recoténd were required to be
provided pursuant to the Freedom of Infotima Act (FOIA) and Ohio Rev. Code § 149.4%eé
id. & Ex. 18). On October 6, 2014, the tre@urt summarily denied the motionld( Ex. 19).
Petitioner appealed that ruling to the Ohio GafirAppeals, Fourth Appellate District, arguing
that the trial court abused itssdretion and violated petitioner'smstitutional rights to due process
and equal protection by refusing to gralrm access to the court recordSe¢ id. Exs. 20-21). On
April 15, 2015, the Ohio Court &ppeals issued a decision rejagtpetitioner’s claim of error
and affirming the trial court’s judgmengee State v. HeitNos. 14CA3668, 14CA3669, 2015 WL
1774336 (Ohio Ct. App. Apr. 15, 2015). Respondent sthtdgpetitioner dichot pursue a further
appeal to the Ohio Supreme Court in thedtter. (Doc. 9, p. 5, at PAGEID#: 736).

4. November 17, 2014 Motion for Delayed Appeal (Case No. 14CA3670)

On November 17, 2014, petitioner fileghiap senotice of appeal and motion for leave to

file a delayed appeal to the Ohio Court of Appe&burth Appellate District, from the judgment of

conviction and sentence entered over six yearker, on June 3, 2008. (Doc. 8, Exs. 24-25).
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Petitioner provided the following asons for his delay in filing:

[T]he reasons for the delay are not beseaaf [petitioner’'s] own carelessness,
inattention, or willful disregrd of the Court’s process, but that the hindrance is due
in part to the care and vigilance of coehs .. While being sentenced, Appellant
specifically asked counsel if | could a# so another Couwould give me a

chance to be heard . . . to which counsglied that | had no ght to appeal. . . .

Upon arrival at ODRC on June 8, 2008 AD, the reception prison to which | was
placed operated on a procedure that kéapates locked down for twenty-three
hours of the day. Therefore, while there &bout six months, | had no access to the
legal library known to me. Furthermotbe legal clerks ttre would only speak

with inmates who had taken their casesitd. . . . Upon arrival at my parent
institution, Ross Correctional Institution (“RGI1 asked inmate legal clerks about
a right to appeal, and was re-informed thguilty plea waives a right to appeal.
While trying to learn the steps to takeorder to obtain an agal[]able order, | was
in and out of the ‘hole.” Being in the ‘felwas an impairment to learning the legal
steps to take, which also created a lortgay to what procedures to take. While
not in the ‘hole,” the librar schedule produces its own burdens, as the line can be
difficult to get on and those aheadywiu can use up all their pass time without
having to return to the block until the librasyclosed. Some days the library would
just be cancelled. As we only haveréiby eight times a month this is an
impediment.

(Id., Ex. 25, at PAGEID#: 159-60). Pabiher also contended that thelay was due in part to (1)
his lack of training in the law “ith very little legal assistance to guide [him] through the process”;
and (2) his focus on obtaining relief in Case No. 04-CR-853, which caused him “to push this
litigation back as [he did] not kia the financial abilities to attempt to adjudicate both cases at the
same time.” Id., at PAGEID#: 164). Petitioner further agsed that he had eolorable claim to
raise on appeal because his trial counsel wasittefé and coerced him to plead guilty to murder
although he “did not intentionally or purpag cause the death of [his] uncle See id. at
PAGEID#: 167-68).

On December 16, 2014, the Ohio Court of Agpls denied petitioner’s motion for leave to

file a delayed appeal on the grouhdt petitioner had “not presedtan adequate explanation to
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justify granting him leave to file a delayagpeal over six years after his conviction and
sentencing.” Ifl., Ex. 26)°

Petitioner timely appealed that dgon to the Ohio Supreme CourSefe id. Ex. 31). In
his memorandum in support of jurisdiction, petitioasserted as propositions of law that (1) he
was denied a speedy trial and dffective assistance of counsdien his attorney “misadvised
[him] of the affirmative defense of VoluntaWanslaughter” and coercdiim to enter the guilty
plea; and (2) he was deprived of his rights urde First, Fifth and Fourteenth Amendments
because he was not treated fairly or equally vtheritrial court deviated from the legal rule of
Sup.R.20” and provided him with gosel who was ineffective Sée id. Ex. 32). On May 20,
2015, the Ohio Supreme Court decline@dtgept jurisdiction of the appeald( Ex. 33).

5. November 17, 2014 Motion To Withdraw Guilty Plea

On November 17, 2014, the same date petitiblee his motion for delayed appeal to the
Ohio Court of Appeals, petitioner filed a secqrd semotion to withdraw s guilty plea with the
trial court. (Doc. 8, Ex. 34). Petitioner laféded an amendment to the motion and supporting
memoranda. See id.Exs. 35, 37, 38). It appears from petitioner’s pleadings that he was
essentially asserting the samefieetive-assistance-of-counsel clainattine had raised in his prior
motion to withdraw his plea and motion for deldyappeal to the Ohio Court of Appeal§eé
id.). Respondent states tha¢ thrial court did not rule on liis] motion.” (Doc. 9, p. 7, at

PAGEID#: 738). Both parties haawerred that the trial couddked jurisdiction to rule on the

3 |t is noted that petitioner thereafter filed a motionreconsideration, which the Ohio Court of Appeals
allowed him to amend.SgeDoc. 8, Exs. 27, 29-30). On March 31, 2015, the Ohio Court of Appeals denied
petitioner’s application for reconsideration on the basis tf thee merits of the underlying claim that petitioner was
seeking to raise on appeal and the inadequacy of his “litargasbns” to “explain or jti§y” his over six-year delay
in filing. (See id.Ex. 30). It appears from the record presented that petitioner did not appeal that ruling to the Ohio
Supreme Court.
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motion due to petitioner’ pending appemishe Ohio Court of Appeals.ld(; see alsdoc. 13, at
PAGEID#: 767-68). “[U]nder Ohio law, when théaifrcourt fails to rule on a motion, it must be
presumed that the motion was denieBdwards v. Warden, Ross Corr. In$io. 1:08cv850, 2009
WL 6600255, at *5 (S.D. Ohio Dec. 17, 2009) (Hoghi!.J.) (Report & Recommendation) (citing
State v. Olah767 N.E.2d 755, 760 n.2 (Ohio Ct. App. 2004f)ppted 2010 WL 2519659 (S.D.
Ohio June 17, 2010) (Spiegel, &¢e also Peterson v. Warden, Pickaway Corr. Ihki.,
1:14cv604, 2015 WL 3970171, at *2 (S.D. Ollime 30, 2015) (Bowman, M.J.) (Report &
Recommendation) (and cases cited theraadpted 2015 WL 3970266 (S.D. Ohio June 30,
2015) (Dlott, J.}.
6. March 13, 2015 Petition for Post-Conviction Relief

On March 13, 2015, petitioner filedogo sepetition for post-conviabn relief pursuant to
Ohio Rev. Code 8§ 2953.21 with the trial coursdd on the same allegations of ineffective
assistance by trial counsel mducing his guilty plea. (Doc. 8xE40). In subsequent pleadings,
petitioner also contended, ashe in the delayed appeal proceedings, that he was deprived of
“adequate representation” at trial because efctburt’s failure to abide by “Sup.R.20,” which was
enacted by the Ohio General Assembly “to gov@hio’s Courts in capital cases.ld( Ex. 41, at
PAGEID#: 582). As supporting evidence, petitioggbmitted his own affidavit and a letter dated
September 12, 2014 from “Thomas Btaegarding conversations th&tarr had with petitioner’s

trial counsel and the prosecuthrring the plea negotiationsSde id.Ex. 40, at PAGEID#: 567-

* It is further noted that in a decision issued on April 26, 2016 on appeal from the denial of petitioner’s
subsequent petition for post-conviction relief, the Ohio Court of Appeals statedetiNdvtember 2014 motion to
withdraw guilty plea was “unsuccessfulSee State v. HeitNo. 15CA3710, 2016 WL 1733427, at *1 (Ohio Ct. App.
Apr. 26, 2016).

7



72). Petitioner also submitted additionghmbits, including Detective Denver Triggs’
“Investigator Notes” dated December 23, 200Taitiag what was said during petitioner’'s
videotaped interview at the police station a few d&yer the incident giving rise to the criminal
charges took place, as well as the evidence unadbdenmeng the course of the investigation that
matched petitioner’s account of teeents that had occurredSee id. Ex. 42, at PAGEID#: 641).

On August 27, 2015, the trial court denied petiér’s petition for pdsconviction relief,
reasoning in relevant part as follows:

The Court finds the Defendant has not présgsufficient justification for filing his

motion outside the time permitted by law. The information in his statement to law

enforcement was available to Defendanthed he could filenis petition timely
after his conviction.

Defendant’s claim also lacks merit. fleedant mistakenly called manslaughter an
affirmative defense. Manslaughter doesaymtear to be “an available course of
action” based upon Defendant’s statemémthe officer. The actions of his
counsel described by Defendant are withi@ standards of legal competency.

Defendant attached Detective Denveig@d[’] investigative notes to his reply
memorandum. Defendant’s statements to Triggs show that he committed the crime
purposely. Defendant cannotbhstically claim “crime of passion” when he hid in

the woods and waited. Then he kicked ia tifailer door and ran with pistols out.

He then ran to the rear of the trailer, gdb an altercation with the victim and shot

him multiple times.

(Id., Ex. 44).
Petitioner timely appealed the trial court’simg to the Ohio Court of Appeals, Fourth

Appellate District. $ee id. Exs. 45-46§. On April 26, 2016, the Ohio Court of Appeals affirmed

® |t is noted that on November 13, 2015, a couple of months after petitioner initiated the appeal, petitioner
filed a motion with the trial court reméng his request for the court recomhich petitioner claimed was “necessary”
for the adjudication of the pending apped@eéDoc. 8, Ex. 50). On March 25, 2016, the trial court denied the motion.
(See id.Ex. 52). Petitioner apparently filed a notice of appeahfthat decision to the Ohio Court of Appeals, Fourth
Appellate District. However, the appeal had a number of deficiencies, which petitioner failed to correct in accordance
with orders issued by the appellate couBed id. Ex. 51). Therefore, the Ohio Court of Appesia sponte
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the trial court’s denial of pogonviction relief without a hearg on the ground that the petition
was “untimely and was barred by res judicat&tate v. HeidNo. 15CA3710, 2016 WL 1733427,
at *4 (Ohio Ct. App. Apr. 26, 2016). In soling, the court reasoned as follows:

Heid claims that his petition was revieuabecause he was unavoidably prevented
from the discovery of the unsworn letfairportedly sent thim by Tom Starr in
September 2014. We reject this argumesibthing in the letter or in Heid's

affidavit explains how he was unavolua prevented from obtaining this

information from Starr until over six yeaafter his conviction.Evidently, Starr is
Heid’s friend or acquaintance, but Hgitbvides no explanation why he waited so
long after his conviction to obtain what bensiders to beritical evidence

supporting his claim that he was coera&d pleading guilty to murder. . . .

Likewise, res judicata bars Heid from ag his claim of ineffective assistance of

his trial counsel in his petition for post-conviction relief after he repeatedly raised
this claim in prior post-sentencing motions to withdraw his guilty plea. . .. Because
Heid raised his ineffectivassistance-of-counsel clams early as his 2010 motion

to withdraw his guilty plea and in hisibsequent 2014 motion to withdraw his

guilty plea, res judicata bars him from raggthe same claim or any other claim he
could have raised in his firpost-convictbn proceeding.

Finally, on appeal Heid rags a claim that his due-process rights were violated
because the trial court failed to appdiimh two trial counsel in accordance with
former Sup.R. 20, now Appt.Coun.R. 5.02. Tia& court did not err by ignoring
this claim because Heid's petition wadiorely and he failed to raise it in his
petition. Instead he raiséidin a subsequent memorandum in which he requested
that the trial court take judicial notice thfe rule and the affidavits of three capital
defendants in which they stated that tiaere appointed two trial attorneys in their
capital cases. Moreover, res judicata lahHeid from raising this claim when he
could have raised it on apal or in one of his many post-sentence motions. And
unlike the other defendants, who were gearwith capital offenses including death
penalty specifications .. entitling them to representation from at least two
attorneys . . ., Heid was not charged véitty death-penalty specifications for his
aggravated-murder charge. Thus, he matentitled to be represented by two
attorneys in his criminal proceeding.

Id. at *3-4 (Ohio case citations omitted).

Respondent states that pietier did not pursue a furthappeal to the Ohio Supreme

dismissed the appeal on July 15, 2016.)(



Court. (Doc. 9, p. 10, at PAGEID#41). It appears from the redahat petitioner attempted to
appeal the Ohio Court of Appealsling to the Ohio Supreme CourtSéeDoc. 13, at PAGEID#:
770 121). However, the appeal documents werenmeduto petitioner due tois failure to submit a
memorandum in support of jurisdiction as requiogdhe Rules of Practice of the Supreme Court
of Ohio. See id& PAGEID#: 813). Petitionestates that he could notrfect a timely appeal to
the Ohio Supreme Court because he receivelbttez informing him that “he had until June 10,
2016 . . . to fix deficiencies” on June 6, 2016l.,(at PAGEID#: 770 21).
B. Federal Habeas Corpus Petition

Petitioner commenced the instant &ab corpus action on March 19, 2016edDoc. 1)°

In the petition, petioner asserts three grounds for relief:

Ground One: Mr. Heid’s protected rights afue process and equal protection of
law were violated.

Supporting Facts: The court upon its own volition icases that charge a defendant
with agg. Murder and one or more spieaitions of aggravated circumstances
appoints two attorneys for defense counsel. Heid was officially indicted for

agg. Murder; firearm specification; burglary; agg. Robbemptawith evidence;

and theft of a Motor Vehicle. Yet ab time was Heid afforded two defense
counsels to represent him as afforddteod in similar circumstances. . . .

Ground Two: Mr. Heid was deprived of his constitutional right of the effective
assistance of counsel.

Supporting Facts: Counsel was an acting agemt behalf of the state who, on 5-
30-08 AD, secured them a guilty plea. ribng the pendency of this case, counsel
provided no advice in support of any defemsw, did he disclose any evidence with

®tis well-settled that the filing date of a federal habeas corpus petition submittgutdogeprisoner is the
date on which the prisoner provides his papers to prison authorities for m&éed-ouston v. Lack87 U.S. 266
(1988);see also Miller v. Collins305 F.3d 491, 497-98 (6th Cir. 2008pins v. Saunder06 F. App'x 497, 499 n.1
(6th Cir. 2006). Here, however, pdtitier has averred in the petition that he placed the petition in the prison mailing
system on March 21, 2016, which is two diater than the date of filing reflected in this Court’s docket rec@de(
Doc. 1, at PAGEID#: 11). Thereforthe actual filing date set forth in the docket report is deemed to be the date of
filing in this particular case.
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Heid that supported Heid’'s defense klat manslaughter. Counsel manipulated
Heid’s understanding of the law by leadingidi® believe that “crime of passion”
does not exist and that Manslaughter waavailable — leading Heid to believe
these were separate issues instead ofiofgap the confusion by advising Heid that
“crime of passion” is Manslaughter and htvat's applicable or inapplicable
(simply explain the elements). Coundelpwing that Heid heard his lover and
paramour engaged in sex, deliberately led Heid to believe his deceptive advice.
This deception affected Heid’s decisionkimg capabilities in fation to plea or go
to trial.

Counsel’'s misrepresentation quashed tralable defense of Manslaughter, and on
5-29-08 AD at about 6 PM, presented an@&cwhich in[ciJted fear and led Heid

to deduce an unreasonable decision. Couetaed to Heid two options: one a
choice that Heid will never see freedom and his family again; and the other an
opportunity to be free in 15-years. Thegmére by counsel caused Heid to yield to
coercion. In Heid’s brow-beatened staterohd, he made one last-ditch effort to
re-affirm his defense and asked to call T8tarr to speak about all of the options.
Counsel called Tom on his cell phone, persdatiem the 15-year deal was the best
option, and then permitted Heid to spéakom. These acts induced Heid to
plea[d] guilty.

During the morning hours of 5-30-08 AD Heigluctantly pled guilty to what he
believed was a 15-year to life sentencee €ourt sentenced Heid to 22-years-to-
life. During imposition of sentence, Counsated to Heid that he had no right to
appeal, it was not allowed.

Heid was not provided two attorneys fopresentation nor competent assistance of
counsel. This structural error affecteé tourse of events dithe outcome of the
case.

Ground Three: Mr. Heid’s guilty plea is unconstitutional and therefore invalid.

Supporting Facts: Heid was induced to commit an act of self-incrimination due to
counsel’'s misrepresentation. This depritid of a fair trial. This inducement
involved counsel persuading a third-paatyd then having thaterson unknowingly
aid counsel in inducing Heid to pleafaililty. Ultimately divesting Heid of due
course of law. This plea was compdlley counsel’s advicegdvice that suppressed
an available course of defense. Hadd ha accurate understanding of the relevant
law, | would not have pled guilty. Counsel uttered threatgpaesented an act of
estoppel by election thatcited fear and anxietynd compelled the plea among the
options he developed for Heid to elect from.

(Id., at PAGEID#: 5-8).
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Respondent has filed a motion to dismiss th#ipe. (Doc. 9). Respondent contends that
the petition is subject to dismissal with prejudiezause it is barred from review by the applicable
one-year statute of limitations governing fedé@beas actions by state prisoners, which is set
forth in 28 U.S.C. § 2244(d).Sée id.. Petitioner has filed a bfiepposing the motion to dismiss.
(Doc. 13).

II. RESPONDENT’'S MOTION TO DI SMISS (DOC. 9) SHOULD BE GRANTED
BECAUSE THE PETITION IS TIME-BARRED

Under 28 U.S.C. § 2244(d)(1), as amenbe®@ 101 of the Antiterrorism and Effective
Death Penalty Act of 1996 (AEDPA), Pub.No. 104-132, 110 Stat. 1214, a person in custody
pursuant to the judgment of a stateitanust file an application fa writ of habeas corpus within
one year from the latest of:

(A) the date on which the judgment becanmalfioy the conclusion of direct review
or the expiration of the tim®r seeking such review;

(B) the date on which the impedimentfilong an application created by State
action in violation of the Constitution or laws$ the United States is removed, if the
applicant was prevented fraiiting by such State action;

(C) the date on which the constitutionagii asserted was initially recognized by
the Supreme Court, if the right hasebhenewly recognized by the Supreme Court
and made retroactively applicalitecases on collateral review; or

(D) the date on which the fagl predicate of the claim or claims presented could
have been discovered through eéhercise of due diligence.

28 U.S.C. § 2244(d)(1). Under 28 U.S.C. § 2244(d}{® limitations periods tolled during the
pendency of a properly filed application for statest-conviction relief oother collateral review.
The Court must first determine which lintitans provision contaireein 28 U.S.C. 8

2244(d)(1) applies to petitioner’s grounds for habeas corpus relief. Respondent argues that

12



petitioner’s claims are governég the one-year statute of limitatis set forth in 8§ 2244(d)(1)(A)
because the factual bases for those claims arabavere discoverable in the exercise of due
diligence before petitioner’s commtion became final in 2008.SeeDoc. 9, p. 14, at PAGEID#:
745). In contrast, petitioner contends th&284(d)(1)(B) governs the aast-hand and that the
statute of limitations did not begin to run liMay 20, 2015, the date the Ohio Supreme Court
issued the final ruling in the Bged appeal proceedings, because his “State appointed attorney
impeded a timely appeal process” by erroneoadlyising him that he dinot have a right to
appeal his conviction.SgeDoc. 13, 1124-26, at PAGEID#71). The undersigned is not
persuaded by petitioner’'s argument.

As the Sixth Circuit recently pointexit, “Section 2244(d)(18) requires a causal
relationship between the uncondiibimal state action [i.e., ineffége assistance imputed to the
state] and [the petitioner’s] beipgevented from filing the petition.\Webb v. United States F.
App’x _, No. 14-5380, 2017 WL 655774,*&t (6th Cir. Feb. 17, 2017) (quotiryaldron v.
Jackson 348 F. Supp.2d 877, 883 (N.D. Ohio 2004)). Petitioner is unable to show a causal
relationship that would connectshattorney’s alleged ineffectivess in preventing him from filing
a timely appeal to the Ohio Court of Appeals with ability to file a fedeal habeas petition in a
timely manner.See, e.g., Winkfield v. Baglé6 F. App’'x 578, 582-83 (6tGir. 2003) (in a case
where the petitioner claimed that he was prevefram filing a timely habas petition because his
appellate counsel “actively misled him into beirg [a new trial motion] and his direct appeal
were still pending,” the Sixth @iuit rejected the argument tH&2244(d)(1)(B) applied because
there was “[n]o connection” betweenunsel’s ineffective assistance regarding the state action and

the petitioner’s “ability to filea federal habeas petitionMiller v. Cason 49 F. App’x 495, 497
13



(6th Cir. 2002) (rejecting the pgtiner’'s argument that the Statenfpeded the filing of his federal
habeas petition by failing to give him noticehad appeal rights at sentencing” because the
petitioner failed to explain how the action, which “ntegve interfered with [his] direct appeal in
state court in the early 1990s, . . . preventedflom filing his federal habeas corpus petition until
2001"); see also Baker v. WilsoNp. 5:06cv1547, 2009 WL 313325,*8t(N.D. Ohio Feb. 6,
2009) (citingMiller and numerous districoart decisions) (in holding théa state court’s failure
to advise a petitioner of his aplage rights at sentencing was r@ostate-created impediment that
prevented him from filing his federal habeas petifi the district court pointed out that “[t]he
Sixth Circuit is joined by several other courtdinding that the state-created impediment must
prevent the petitioner frofiling a federal habeas action, not jastlirect appeal istate court”);
Neff v. Brunsmaro. 1:06cv135, 2007 WL 912122, at *4, 7-8 (S.D. Ohio Mar. 23, 2007)
(Spiegel, J.; Black, M.J.) (rejecting the argument thatfailure to inform the petitioner of his right
to an appeal amounted to a “state-created impeal’ triggering applicatin of the statute of
limitations set forth in § 2244(d)(1)(B) because“causal relationship” was established showing
that the allegedly unconstitutional state action enéed the petitioner from filing a timely federal
habeas petition)Cf. Webb, supra2017 WL 655774, at *3-5 (in@ase involving the analogous
limitations provision for petitions filed pursuant28 U.S.C. § 2255, the Sixth Circuit relied in
part onWinkfieldandMiller in rejecting the petitioner’s argwent that he was prevented from
filing his § 2255 petition because his counsel “lad ko believe that he could not appeal . . . and
did not consult with him about an appeal”). eféfore, contrary to pigioner’s contention, the
limitations provision set forth in § 2244(d)(B) does not apply tthe case-at-hand.

In addition, the undersigned eejs petitioner’s contention thidie statute of limitations did
14



not begin to run until May 20, 2015, when the O8igpreme Court declindd accept jurisdiction

of petitioner’'s appeal from the Ohio Court of Aggs’ denial of his motion for delayed appeal.
(SeeDoc. 8, Ex. 33). In his thregrounds for relief, petitioner essgily claims that two attorneys
should have been appointed to represent l@oabse the indictment involved an aggravated
murder charge and that his trial counsel ima$fective and his guilty plea entered on May 30,
2008 was invalid because he was improperly induced by his counsel to plead guilty to murder
instead of manslaughter. Thaectual bases for those claims @&esd were discoverable in the
exercise of due diligence by the time petitiogeonviction became final on July 3, 2008, when
the 30-day period expired for filing a timely appeal to the Ohio Court of Appeals from the June 3,
2008 final judgment entry of conviction and senten8eeOhio R. App. P. 4(A). As a general

rule, the statute of limitationstsrth in 28 U.S.C. § 2244(d)(1)(A) applies to such claims. Under
that provision, the statute initations would have begun tam two days later, on July 5, 2008,
after taking into account the July 4th holidayontrary to petitions suggestion, petitioner's
unsuccessful motion for leave to fdedelayed appeal to the Oltourt of Appeals, filed over six
years later on November 17, 2014, does not affecfinality determination under 28 U.S.C. §
2244(d)(1)(A), nor does it otherwiserge to restart the rummg of the statute-of-limitations clock.
See, e.gKeeling v. Warden, Lebanon Corr. In€73 F.3d 452, 459-60 (6th Cir. 2012) (rejecting

the petitioner’s argument that his conviction dat become final underZ244(d)(1)(A) until after

" Itis well-settled that the statute of limitations set forth in § 2244(d)(19eM)mences running one day after
a petitioner’s conviction becomes fin8eeFed. R. Civ. P. 6(aBronaughv. Ohio,235 F.3d 280, 285 (6th Cir. 2000)
Because petitioner’s conviction became ffima July 3, 2008 and ¢éhfollowing day was a holal, the undersigned has
assumed that the statute would not have commenced running until the day after July 4, 2008.
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his motion for delayed appeal wasi by the Ohio Supreme CouftQuillen v. Warden,
Marion Corr. Inst.,No. 1:12¢cv160, 2013 WL 1315089, at *5 (S@hio Mar. 29, 2013) (Barrett,
J.) (and numerous cases cited th@rénolding the magistrate juddpad “correctly found” that the
petitioner’'s motions for delayed pgal to the Ohio Court of Agals and Ohio Supreme Court “did
not restart the running of the statofdimitations unde8 2244(d)(1)(A)”);Pierce v. Warden, Ross
Cnty. Corr. Inst. No. 3:10cv132, 2012 WL 5511220, at *13 (S.D. Ohio Nov. 14, 2012) (Report &
Recommendation) (citingeelingin support of holding that becseithe Ohio Court of Appeals
“never re-opened” the petitioner’s “direct appedak., it denied his motion for delayed appeal,”
the proceedings held on the delayed appeal mdtinot factor into th& 2244(d)(1)(A) finality
determination)adopted 2013 WL 811568 (S.D. Ohio Mar. 5, 203 herefore, unless another
limitations provision may be invoked, the one-ysttute of limitations set forth in §
2244(d)(1)(A), which began to run on July2®08, governs petitionergrounds for relief.

As respondent has pointed out in the motion to dismes)oc. 9, pp. 16-17, at
PAGEID#: 747-48), 28 U.S.C. 8§ 224%(1)(D) is the only remaininfmitations provision that is

arguably applicable herdJnder that provisiorthe statute of limitatins does not commence to

®n Keeling 673 F.3d at 459, the Sixth Circuit recaggd the Supreme Court’s “narrow” holdingJimenez
v. Quarterman555 U.S. 113 (2009), that thjeanting of a delayed appeal withindglone-year limitations period
renders a conviction non-final for statute of limitations purposes because the ruling restoradeheypef the direct
appeal. However, the Sixth Circuit went on to poiat that the Supreme Court later made it cle&adnzalez v.
Thaler, 565 U.S. 134 (2012), that in contrast to the unique circumstances preseliteehiaza judgment typically
becomes “final” under § 2244(d)(1)(A) wh either (1) the Supreme Court affirms a conviction or denies a petition for
certiorari filed by a petitioner who pursugigect review “all the way up” to the $teme Court, or (2) “[flor all other
petitioners, . . . the time for pursuing direct review . . . in state court[] expikeling,673 F.3d at 459-60 (quoting
Gonzalez565 U.S. at 150).

%In addition, petitioner is unable to prevail on anyroléat his post-conviction motions to withdraw his
guilty plea restarted the running of the statute-of-limitations cl@se Eberle v. Warden, Mansfield Corr. InS82
F. App’x 605, 608-09 (6th Cir. 2013) (holding that a motiorvithdraw a guilty plea in Ohio does not serve to restart
the AEDPA'’s one-year statute of limitations or otherwise alter the date on whickieticanbecomes final under §
2244(d)(1)(A)).
16



run until the “factual predicate of the claimayaims presented could have been discovered
through the exercise of due diligence.” As dsged above, it appears from the record presented
that the factual predicate for petitioner’s three grounds forf eigld have been discovered
through the exercise of due diince before petitioner’s contimn became final. However,
because petitioner has suggeste@round Two that his trial couebwas ineffective for advising
him that he had no right to agddnis conviction and sgence, an argument can be made that the
later limitations provision applies if petitionexercised reasonabldigence in discovering the
factual basis for that claim.

The petitioner bears the burden of proving that he exercised due diligence for the purpose
of triggering § 2244(d)(XD)’s applicability. See DiCenzi v. Rosé52 F.3d 465, 471 (6th Cir.
2006) (citingLott v. Coyle 261 F.3d 594, 605-06 (6th Cir. 20019¢e also Archey v. Warden
Madison Corr. Inst.No. 2:15¢cv2832, 2016 WL 7102980, at(8D. Ohio Dec. 6, 2016) (Report
& Recommendationgdopted 2017 WL 39612 (S.D. Ohio Jan. 4, 2017). Petitioner has not met
his burden in this case. Thecord is devoid of any informati as to when exactly petitioner
obtained knowledge of his right to an appeadloout any actions takday petitioner during the

period following his sentencing on M&0, 2008 to discover that rigtt. Petitioner waited over a

10 Although the record is devoid of any information as to the exact date petitioner allegedly learned that he
had a right to appeal his conviction and sentence, an argument can be made that petitioner may have known of that
right as early as October 2010 when he filed his first motion requesting that the trial transcipidedgo him.

(SeeDoc. 8, Ex. 9).Cf. Bandy v. SmittNo. 1:08cv2780, 2010 WL 300704, at *3 (N.D. Ohio Jan. 19, 2010) (in

holding that the petitioner was not entitled to equitable tolling of the statute of limitations based on his claim that he
was never instructed about his right of appeal, the court pointed out that, although it was unclear what petitioner was
seeking in an early-filegro semotion requesting that the transcript be jted at the State’s expense, “it indicates

that he had some knowledge of his right [to] an appeal”). Indeed, petitioner has conceded in his raemorand
opposition to the motion to dismiss that he “learned of a right to appeal” at some point before August 21, 2013, when
he filed a renewed request for transcripts and court recosgeD0c. 13, at PAGEID#: 765 16). Although it is thus

clear that petitioner knew before August 21, 2013 that Heahraght to appeal his conviction and sentence, he was not
diligent in pursuing that right as he waited until November 17, 2014, well over a year later, to file his motion for
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year and a half after he was sentenced to evencedlakeral-review reliein the state trial court by
way of a motion to withdraw his guilty plea. Moxeer, it is clear from the present record that
petitioner took no action following the trial court’s denial of that motion on July 22, 2010 to pursue
an appeal from the court’s ruling, to seek a yistbappeal from the original judgment entry of
conviction and sentence, or to make any furdépglication for post-congtion relief until over

four years thereafteon November 17, 2014S¢€eDoc. 8, Exs. 8, 24, 34). In his motion filed on
November 17, 2014 seeking leaveite & delayed appeal to the Olourt of Appeals, petitioner
failed to provide any explanation as to why wkeso many years for him to discover that his
counsel had misinformed hinbaut his right of appeal.Sge id. Ex. 25). Petitioner contended in
his motion for delayed appeal that his delay lindiwas due to the fathat he had only limited
access to the prison library, that he lacked legatitrg or assistance, and that he was prevented
from filing a timelier motion because he was algting at the same time thallenge his separate
arson convictions in Case No. 04-CR-85Rl.)( However, because petitioner waited over six
years after sentencing to seek appellate review of his convicttbsemtence, those justifications
are simply insufficient to explain his lengthy delayeither learning about guursuing such relief.
Cf. Archey, supra2016 WL 7102980, at *3 (and cases citegrétin) (in finding the petitioner had
not established “that he acted déigly in learning of his right tappeal,” the court pointed out
that petitioner waited approximéyesix and one-half years from tldate of sentencing to file a
motion for delayed appeal and failed “to exphaimat action he took, dny, to learn about his

right to appeal” and did not “icify any factor that would he prevented him from learning

about the right to appeal” at an earlier point in tinvé)jiams v. JenkinsNo. 2:16cv666, 2016

delayed appeal with the Ohio Court of Appeals.
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WL 3745765, at *4 (S.D. Ohio July 13, 2016)frt & Recommendattn) (and cases cited
therein) (finding that the petitioner “failed &stablish he acted diligently” for purposes of
triggering 8 2244(d)(1)(D)’s applicability because“iaited more than six years after sentencing
to file a collateral action in #hstate trial court,” did “not indate that he took any action during
this time to learn about his right to appeal™any reason that would taa prevented him from
earlier learning about the rigtd appeal,” and was notguented by his “conditions of
confinement . . . from visiting the prison’s lawrary or learning abouhe right to appeal”),
adopted 2016 WL 4394136 (S.D. Ohio Aug. 18, 201&)ft. Bandy v. SmitiNo. 1:08cv2780,
2010 WL 300704, at *3 (N.D. Ohio Jan. 19, 20(if)a case where the patiher “waited six years
after his time for direct appeal expired befalad his delayed appealthe court found that the
statute of limitations was not equitably tolledsed on petitioner’s claim that he was never
instructed about his right to appeal becauseigeer “failed to presetnany evidence that he
diligently pursued his rights”).

Therefore, the undersigned concludes thatesigondent has arguedtipener’s claims are
governed by the one-year statute of limitatieasforth in 28 U.S.C. § 2244(d)(1)(A). As
discussed above, that statatenmenced running on July 5, 208&d expired one year later on
July 5, 2009 absent application of statry and equitablelling principles.

During the one-year limitations periodattcommenced on July 5, 2008, petitioner was
entitled to tolling of the state under 28 U.S.C. § 2244(d){&sed on any pending “properly
filed” applications for state post-contin relief or othercollateral review.See28 U.S.C. 8
2244(d)(2);see also Holland v. Florid&g60 U.S. 631, 635 (201M\len v. Siebert552 U.S. 3, 4

(2007) (per curiam)yroman v. Brigano346 F.3d 598, 602 (6th Cir. 2003). “The tolling provision
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does not, however, ‘revive’ the limitations periog (i restart the clock at zero); it can only serve
to pause a clock that has not yet fully ruivfoman,346 F.3d at 602 (quotirigashid v.
Khulmann,991 F. Supp. 254, 259 (S.D.N.Y. 1998)). Ofiezlimitations periods expired, state
collateral review proceedings can longer serve tavoid the statute of limitations baid.

In this case, petitioner did ntatke any action during the onear period that ended on July
5, 2009 to challenge his conviction and sentenceth&lepetitioner’s pleadinglled with the trial
court on February 1, 2010, November 17, 20hd, idarch 3, 2015 seeking state post-conviction
relief and the withdrawal of his guilty plea nus November 17, 2014 mohn for leave to file a
delayed appeal to the Ohi@m@t of Appeals from the origat judgment of conviction and
sentence could serve to toll thleeady expired limitations peridd. Therefore, absent application
of equitable tolling principlegetitioner’s grounds for habeadie¢ are barred from review
because the statute of limitatioras its course on July 5, 2009, well over six and one-half years
before the instant actiamommenced on March 19, 2016.

The AEDPA'’s statute of limitatioris subject to equitable tollingee Holland560 U.S. at
645, “when a litigant’s failure to meet a legally-mandated deadline unavoidably arose from
circumstances beyond the litigant’s contraHall v. Warden, Lebanon Corr. Ins662 F.3d 745,

749 (6th Cir. 2011) (quotinBobertson v. Simpsp624 F.3d 781, 783 (6th Cir. 2010)). Equitable

Has respondent has stated in the motion to disrsmaloc. 9, p. 15, at PAGEID#: 746), petitioner's
numerous motions for court records and transcripts, which algodiled after the statute of limitations had run its
course, were not applications for state post-conviction relief or other collateral reviewthiis could not have
served to toll the statute of limitations under 28 U.S.C. § 2244(d)(2) even if they had been filed while the statute was
still running. See Johnson v. RandR8 F. App’x 341, 343 (6th Cir. 20019ee also Heid v. Warden, Ross Corr. Inst.,
No. 1:16cv234, 2016 WL 8254930, at *2 n.5 (S.D. Ohio Nov. 21, 2016) (Litkovitz, M.J.) (Report & Recommendation)
(and cases cited thereim)}opted 2017 WL 590319 (S.D. Ohio Feb. 14, 2017) (Blackappeal filed No. 17-3295
(6th Cir. Mar. 27, 2017Brown v. MaClarenNo. 2:15cv12074, 2016 WL 1242435, at *3 (E.D. Mich. Mar. 30, 2016)
(and cases cited thereimppeal filed No. 16-1599 (6th Cir. May 10, 2016).
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tolling is granted “sparingly.”d. (quotingRobertson624 F.3d at 784). A habeas petitioner is
entitled to equitable tolling only if he estabies that (1) “he has been pursuing his rights
diligently”; and (2) “some extraordinary circumstance stood in his way and prevented timely
filing.” 1d. (quotingHolland, 560 U.S. at 649 (internal quotations omitted®e also Pace v.
DiGuglielmo,544 U.S. 408, 418 (2005). Although the Siglincuit previously utilized a five-
factor approach in determining whether a habeas petitioner is @ttitguitable tolling,
Holland's two-part test has replaced the five-factaguiry as the “governing framework” to apply.
Hall, 662 F.3d at 750 (citingobinson v. Easterlingi24 F. App’x 439, 442 n.1 (6th Cir. 2011)).
“With Holland now on the books, the ‘extraordinary circumstances’ test, which requires both
reasonable diligence and an extraordinary circants, has become the law of this circuid’;
see also Patterson v. Laflet55 F. App’x 606, 609 n.1 (6th Cir. 2012).
Petitioner has not demonstrated that he t¢let to equitable tolling of the statute of
limitations in this case. In his memorandunopposition to the motion to dismiss, petitioner has
presented the following arguments for equitabliéng of the limitatons period until May 20,
2015, “the date [his] delageappeal was denied byetl©hio Supreme Court”:
1) counsel induced PJetitionj@nto inaction. . . .
2) the discovery of a Constitutional right to appeal. . . .
3) the State’s previous correspondence toaiditioned P[etitioner] into believing
possession of facts were necessary bedoqgiiring relief in their courts and
thus prompted reasonable attemptelitain such before proceeding with
litigation. . . .

4) Pletitioner’s] belief that the claims rehai to case no. 1:16-cv-234 were to be

fairly presented to the state courts before raising the present issues to those
courts for relief. . .; and
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5) PJetitioner’s] belief that the one year si& of limitations did not begin to run
until the Ohio Supreme Court denied his appeal. . . .

(Doc. 13, at PAGEID#: 773 131).

As discussed above, petitioner has not detnaiesl that he has been diligent about
pursuing his rights to the extent bentends that hisi&d counsel misled him into believing he had
no right to appeal his conviction and sartde in this case. As noted abosee suprgp. 17-18
n.10, even assuming petitioner was misinformed bgdusmsel about the right to appeal, he has
conceded that he learned about thghtrat some point before August 21, 201SedDoc. 13, at
PAGEID#: 765 16). Despite that knowledge, petitioner did not file his motion for delayed appeal
with the Ohio Court of Appeals until wallver a year later, on November 17, 2018edDoc. 8,
Exs. 24-25). The undersigned is not persuadgeehtioner’'s next argumeriat he was misled
by “correspondence” with the State into believingtthe could not go forward with any appeal or
other “litigation” without first ob&ining “facts” contained in theiéd record. That argument is
suspect because petitioner never raised it to thecstates as a justification for his delays in filing
his motion for delayed appeal to the Ohio CadirAppeals or his other belated post-conviction
motions that were filed with the trial courtS€e id.Exs. 5, 25, 34, 40). In any event, the
undersigned has reviewed the state-court teéncluding the specific references cited by
petitioner in support ahat argument, and can find natgieven remotely suggesting that
petitioner was required to do anything beforespung his right to an appeal or filing his
applications to withdraw his guilty plea and for poshviction relief. To th extent that petitioner
has suggested in that argument and his rengariguments that his delays in filing should be

excused given his lack of access to the state-court rgmordestatus and lack of legal knowledge
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or understanding of the requirements for pursuitigfri the state courts and federal habeas
court, it is well-settled in th8ixth Circuit that those argumerase not sufficient to warrant
equitable tolling of the limitations periocbee, e.g., Halb62 F.3d at 750-51 (rejecting the
petitioner’s argument that he wastitled to equitable tolling becse of his lack of access to the
trial transcript, as well as hgo sestatus and limited law-library accesa)ien v. Yukins366
F.3d 396, 403 (6th Cir. 2004) (quotiRpse v. Dolg945 F.2d 1331, 1335 (6th Cir. 1991) (“this
court has repeatedly held thigihorance of the law alone is nstifficient to warrant equitable
tolling™); Cobas v. Burges806 F.3d 441, 444 (6th Cir. 2002) (“eamate’s lack of legal training,
his poor education, or even liligeracy does not give a caureason to toll the statute of
limitations”); Lacking, supra2016 WL 4505765, at *4 (“A prisonerfgo seincarcerated status,
lack of knowledge regarding the law, and limitextess to the prison’s law library or to legal
materials do not provide a sufficient justificatito apply equitable tirhg of the statute of
limitations.”).

In sum, petitioner’'s arguments are simplgufficient to explain \uy it took so many years
for him to take any action, either by way of a gelhappeal to the Ohi©ourt of Appeals or by
way of a post-conviction or collatal-review application to theial court, to challenge his
conviction and sentence that wergered on the record on June 3, 2008.Mclintosh v. Hudsagn
632 F. Supp.2d 725, 735 (N.D. Ohio 2009) (in a easere the petitionerlaimed he was not
advised of his right to appeal etldistrict court concluded that the petitioner had not demonstrated
diligence in pursuing his rights, which was required for equitable tolling of the limitations period
with respect to his conviction-based claims, becéestlid not act to discover any appellate rights

for more than two-and-a-half years after his conviction” and “[a] person in [his] position exercising
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due diligence would have acted much s@pseeking out his rights and remedies§e also
Lacking v. JenkindNo. 2:15¢cv3069, 2016 WL 4505765, at *5-6 (S.D. Ohio Aug. 29, 2016)
(Report & Recommendation) (and casgted therein) (inveing a delay of more than two years in
filing a motion for delayed appeafter the imposition of sentencegdopted 2016 WL 6125683
(S.D. Ohio Oct. 19, 2016appeal filed No. 16-4291 (6th Cir. Nov. 10, 201@andy, supra2010
WL 300704, at *3(involving a delay of six years in filing motion for delayed appeal after the
imposition of sentence). Petitiareunsupported, conclusory centions about being misled by
his trial counsel and the State ot warrant equitable tolling @f statute of limitations that
expired on July 5, 2009, over six and one-half ybafere he filed the instant federal habeas
action and over five years befdne filed his motion for delayemppeal to the Ohio Court of
Appeals.

Finally, petitioner has not shown that the gahaeral bar to reviewhould be excused based
on a colorable showing of actual innocence. “To invoke the miscarriggstiok exception to
AEDPA's statute of limitations, . . . a petitioner ‘rhgsow that it is more likely than not that no
reasonable juror would have convicted mthe light of . . . new evidence McQuiggin v.
Perkins _ U.S._ , 133 S.Ct. 1924, 1935 (2013) (quoScblup v. Delo513 U.S. 298, 327
(1995)). In cases such as thsolving a conviction upon entry af guilty plea, “[t]he application
of Schlup. . . creates a host of analytical difficultigssen that there is no jury (or factfinder)
finding, the record is normally abbreviated, thate did not ‘presengvidence in a fashion
designed to establish guilt beyoadeasonable doubtathe petitioner tygially has confirmed
his guilt through the solenity of a plea colloquy.”See Eads v. Bottgrilo. 6:13-CV-29, 2014

WL 2742581, at *5 (E.D. Ky. June 12, 2014) (arades cited therein as recognizing those
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problems). The Sixth Circuit has indicated that in such cases, the court may consider the “facts to
which [the petitioner] admitted” when he entered his guilty plea and “any other evidence of his
guilt that the Government has marshale8é&e Connolly v. Howe804 F. App’x 412, 418 (6th

Cir. 2008) (internal citatioand quotation marks omittedf. Bousley v. United States23 U.S.

614, 623-24 (1998) (on remanding a case to permpe¢biBoner to make a showing of actual
innocence for purposes of excusing a proceduraidoseview of his guilty-plea conviction, the
Supreme Court stated that “t@B®vernment is not limited to ¢hexisting record to rebut any

showing that petitioner might make” and “shouldgeemitted to present any admissible evidence

of petitioner’s guilt even if that evidence was not presented during petitioner’s plea colloquy”). In
addition, the petitioner must show not only thatshenocent of the guiltydpa charges, but that

he is also “actually innocent of the other des the government chose to forego during the plea
bargaining process.Howard v. United States Dep’t of Justi@ef-. App’x 269, 270 (6th Cir.

2001) (citingBousley 523 U.S. at 624).

In this case, petitioner hast presented any new evidenoesupport an actual innocence
claim. Moreover, there is no ewdce in the record that wouldggest a credible claim of actual
innocence in the face of petitier's admission of guilt murder and firearm specification in
exchange for the reduction in the charge faggravated murder and the dismissal of the

remaining four count¥’

12 Indeed, contrary to petitioner’s contention in Grounds Two and Three of the petition, there is
ample evidence in the record to support the inference that petitioner was guilty of murder as opposed to
manslaughter. Specifically, as the trial court poirdatin denying petitioner’'s March 3, 2015 petition for
post-conviction reliefgeeDoc. 8, Ex. 44), Detective Denver gs’ “Investigator Notes,” which petitioner
submitted in support of his petition, reflect that petitioner admitted that “he hid in the woods and waited”
before he “kicked in the back door of the residence and ran in with . . . pistolsSmat.itf Ex. 42, at
PAGEID#: 641). Petitioner also told Triggs that he thentoathe rear of the trailer, “got into an altercation
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Accordingly, in sum, the undersigned conclsitiegat the instant petition for federal habeas
corpus relief is barred from review by the applieatne-year statute of limitations set forth in 28
U.S.C. § 2244(d)(1)(A). Petitioner’s convimtii became “final” under § 224d)(1)(A) on July 5,
2008, when the time expired for filing a timelypeeal from the trial court’s June 3, 2008 final
judgment entry of conviction and sentence. Retér has not demonstrated that equitable tolling
principles apply to extend the litations period or otherwise avadide statute-of-limitations bar to
review. Therefore, respondent’s motion to dismiss (Doc. 9) shoUBRANTED, and
petitioner’s habeas pgon (Doc. 1) beDISMISSED with prejudice.

IT IS THEREFORE RECOMMENDED THAT:

1. Respondent’s motion to dismiss (Doc. 9Y3RANTED, and petitioner’'etition for a
writ of habeas corpus pursudat28 U.S.C. § 2254 (Doc. 1) lESMISSED with prejudice on the
ground that it is time-barred.

2. A certificate of appealabilityhould not issue with respeotany of the claims for relief
alleged in the petition, which this Court hasiclided are procedurally barred from review on
statute-of-limitations grounds, because under the first prong of the ajplic@bpart standard
enunciated irSlack vMcDaniel,529 U.S. 473, 484-85 (2000), “jutssof reason” would not find it

debatable whether the Court ism@st in its procedural ruling’

with the victim,” and “fired one shot in the ceiling before firing the rest of the rounds into the [victim’s]
body.” (d.).

13 Because the first prong of t&dacktest has not been met, the Court need not address the second prong of
Slackas to whether “jurists of reason” would find it debatable whether petitioner has stated a viable constitutional
claim in his procedurally-barred grounds for reli€ee Slacks29 U.S. at 484. However, it is noted that even if
petitioner’s claims for relief are not time-barred, petitioner faces the additional procedural hurdle of having
procedurally defaulted his claims in the state courts. Moreover, it appears that petitioner has not stated a viable claim
for habeas relief in Ground One of the petition because, as a matter of state law decided by the Ohio Court of Appeals
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3. With respect to any applicatibg petitioner to proceed on app@aforma pauperisthe
Court should certify pursuant to 28 U.S.C. 8§ 19)@(athat an appeal @iny Order adopting this
Report and Recommendatiomwd not be taken ingood faith,” and therefolENY petitioner
leave to appeah forma pauperisipon a showing of financial necessitgeeFed. R. App. P.

24(a);Kincade v. Sparkmar,17 F.3d 949, 952 (6th Cir. 1997).

s/Stephanie K. Bowman
Stephani&. Bowman
United States Magistrate Judge

in this case, petitioner was not entitled to the appointment of two attorneys given that the charge for aggravated murder
did not involve a death-penalty specificatidbeeState v. HeidNo. 15CA3710, 2016 WL 1733427, at *4 (Ohio Ct.
App. Apr. 26, 2016).
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

RAY SCOTTHEID, CaseéNo. 1:16-cv-398
Petitioner,
Black, J.
VS. Bowmaniv.J.

WARDEN, ROSS
CORRECTIONAL INSTITUTION,

Respondent.

NOTICE

Pursuant to Fed. R. Civ. P. 72(b), WITHIN DAYS after being servedith a copy of the
recommended disposition, a party may serve aadpecific written objections to the proposed
findings and recommendations. This period/rna extended further by the Court on timely
motion for an extension. Such objections shadcdy the portions of the Report objected to and
shall be accompanied by a memorandum of lasupport of the objections. If the Report and
Recommendation is based in whalr in part upon matters ocang on the record at an oral
hearing, the objecting party shalbpnptly arrange for the transption of the record, or such
portions of it as all parties may agree upon, or the Magistrate Judge gefficient, unless the
assigned District Judge otherwise directspatty may respond to another party’s objections
WITHIN 14 DAYS after being served with a cofiyereof. Failure to make objections in

accordance with this procedure may forfeit rights on apgea¢élhomas v. Arpd74 U.S. 140

(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).
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