McGirr et al v. Rehme et al

Doc. 83

IN TH E U N ITED STATES D ISTRICT COU RT
FOR TH E SOU TH ERN D ISTRICT OF OH IO
W ESTERN D IVISION
CONNIE MCGIRR, et al.,
Plaintiffs,
vs.
THOMAS F. REHME, et al.,
Defendants.

:
:
:
:
:
:
:
:
:

Civil Action No. 1:16-cv-464
J udge Robert Cleland
EXTEN D ED TEMPORARY
RESTRAIN IN G ORD ER

This m atter is before the Court on Plaintiffs’ Renewed Motion For Prelim inary
Injunction against Defendants Thom as Rehm e (“Rehm e”), Waite, Schneider, Bayless, &
Chesley, Co., L.P.A. (“WSBC”), and Stanley M. Chesley (“Chesley”). (Doc. 82). The
current Tem porary Restraining Order (Doc. 75), which was issued with notice to the
affected parties, and previously extended, with notice, is scheduled to expire today. The
underlying facts have not changed. The Court finds, based upon those facts, that it is
appropriate to extend the existing Tem porary Restraining Order pending the court’s
determ ination as to the Motion for Prelim inary Injunction. The current Tem porary
Restraining Order as set forth below, SH ALL BE AN D IS H EREBY, extended for
fourteen (14) additional days.
The Court finds that the Rule 65 factors weigh in favor of granting a tem porary
restraining order. To begin, Plaintiffs have proven a likelihood of success on the m erits.
There is no dispute that WSBC filed a new action in the Ham ilton County Probate Court.
(See Doc. 70 ). This filing followed Rehm e’s attem pt to transfer all assets of WSBC to a
new “Assignee,” Mr. Eric Goering. The Court notes that this transfer was without
consideration, and that this transfer appears to be with the intent to frustrate the
judgm ent creditors. This new action puts WSBC’s assets and transfers before another
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court while these sam e issues are pending before this one. Im portantly, this Court has
the power to order the sam e relief as sought in the probate court. The new Assignee is
akin to a receiver, albeit one that was hand-picked by WSBC and thus whose im partiality
Plaintiffs reasonably question, and Plaintiffs have already asked this Court to appoint a
receiver. This issue was discussed at length during the prelim inary injunction hearing.
It is not lost on the Court that WSBC appears to be forum shopping. The Court
finds the tim ing of this purported transfer particularly troubling, as this filing com es while
a m otion for prelim inary injunction is pending, after a two day hearing, and a m otion for
leave to am end the com plaint to assert new causes of action is also pending. The
purported transfer of assets and new litigation is nothing m ore than an attem pt to have
an Ohio state court decide issues that are properly pending before this Court.
The Court further finds a significant danger of irreparable harm . The concealment
or dissipation of assets constitutes irreparable harm . NCR Corp. v. Feltz, No. 91-40 11, 9140 33 and 91-40 58, 1993 WL 11876, at *2 (6th Cir. J an. 21, 1993); Huntington Nat. Bank
v. Guishard, W ilburn & Shorts, LLC, No. 2:12-CV-10 35, 20 12 WL 590 2916, at *9 (N.D.
Ohio Nov. 26, 20 12). Plaintiffs argue that this new action gives WSBC the power to
dissipate its assets through use of the Assignee. Here, the term s of the assignm ent and
order filed by WSBC reveals that the new Assignee has the authority to sell all of WSBC’s
assets for the benefit of its creditors. (Doc. 70 at 1). But it is highly unlikely that the new
Assignee will recognize Plaintiffs as creditors of WSBC. Before this Court, WSBC has
repeatedly argued that Plaintiffs are not creditors of WSBC and have no right to any WSBC
assets, despite the fact that another court has expressly ordered both that Chesley transfer
his interest in WSBC to Plaintiffs and that Plaintiffs can directly execute on the assets of
WSBC. Plaintiffs’ status as a creditor of WSBC is squarely before this Court. Thus,
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through this purported assignm ent, Rehm e/ WSBC has attem pted to rem ove this decision
from this Court, place it in the plenary discretion of the new Assignee, who will have
unfettered authority to deny Plaintiffs’ claim and sell or liquidate all WSBC assets before
a fair and im partial decision can be m ade.
Moreover, Chesley, who is integral to this dispute, is not a party to the probate
court litigation, and the fraudulent transfer claim s currently pending before this Court
are certainly relevant to the probate court litigation. Accordingly, the Court finds without
tem porary injunctive relief, there is a significant risk that WSBC’s assets will be liquidated
without recognition of Plaintiffs’ claim s and before a decision as to their status can be
m ade, and Plaintiffs will be left without any recourse. This factor weighs in favor of
tem porary injunctive relief.
Considering the harm to others, the Court is not convinced that WSBC is at risk
for greater harm than that which was just described by the Court. As such, this factor
weighs in favor of granting the tem porary restraining order.
Finally, the Court finds that, to the extent im plicated, the public interest would be
served by deterring others from engaging in fraudulent transfer of funds. See Concheck
v. Barcroft, No. 2:10 -cv-656, 20 10 WL 4117480 , at *3 (S.D. Ohio Oct. 18, 20 10 ). Sim ilarly,
forum shopping will not be tolerated. See Mitan v. Int’l Fidelity Ins. Co., 23 F. App’x 292,
298-99 (6th Cir. 20 0 1).
Accordingly,
IT IS ORD ERED TH AT, until further order by the Court:
1.

The Defendants, including all agents and assignees of Defendants, shall not

assign, disburse, distribute, transfer or take any action related to any asset of WSBC,
including m oney, outside of basic office expenses;
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2.

The Defendants, including all agents and assignees of Defendants, shall not

negotiate or enter into any agreem ents pertaining to incom e due WSBC and/ or Chesley;
3.

Chelsey, including his agents and assignees, shall not directly or through

anyone acting on his behalf or for his benefit take nor direct any m oney that could be
claim ed by WSBC or anyone who m ay owe m oney to WSBC;
4.

WSBC, including its agents and assignees, shall not assign, disburse,

distribute, transfer or take any action on any assets, including m oney, outside of basic
office expenses;
5.

Rehm e, including his agents and assignees, shall not, in his capacity as

secretary of WSBC and as Chesley’s trustee under the 20 13 Wind-Up Agreem ent transfer
records of any kind or enter any agreem ents on behalf of WSBC or authorize the
assignm ent, disbursem ent, distribution, transfer or take any other action on any of
WSBC’s assets, including m oney, outside of basic office expenses;
6.

WSBC, including its agents and assignees, shall not m ake any assignm ents,

transfers, distributions, disbursem ents, or other paym ents to Chesley or on behalf of or
for the benefit of Chesley;
7.

Chelsey, for him self or anyone acting on his behalf or for his benefit shall

not enter agreem ents or take nor direct any m oney that could be claim ed by WSBC or any
person or entity who m ay owe WSBC m oney; and
8.

Rehm e shall not, in his capacity as secretary of WSBC and as Chesley’s

trustee under the 20 13 Wind-Up Agreem ent authorize or facilitate any assignm ents,
transfers, distributions, disbursem ents, or other paym ents to Chesley or on behalf of
Chesley.
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Having carefully considered the facts of this m atter, the Court finds that the bond
already posted by Plaintiffs in this litigation sufficient. No additional bond shall be
required.
SO ORD ERED .

S/Robert H. Cleland
ROBERT H. CLELAND
UNITED STATES DISTRICT JUDGE

Dated: October 17, 2016

I hereby certify that a copy of the foregoing document was mailed to counsel of record
and/or pro se parties on this date, October 17, 2016, by electronic and/or ordinary mail.

S/Lisa Wagner
Case Manager and Deputy Clerk
(313) 234-5522
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