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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT CINCINNATI

MARK BLANKENBURG,
Petitioner, :  Case No. 1:16-cv-505

- VS - District Judge Michael R. Barrett
Magistrate Judge Michael R. Merz

MICHELE MILLER, Warden,
Belmont Correctional Institution,

Respondent.

REPORT AND RECOMMENDATIONS ON WARDEN’S MOTION
FOR RECONSIDERATION OF RECOMMITTAL

This habeas corpus case under 28 U.S.C. § 2254 is before the Court on the Warden’s
Motion (ECF No. 42) asking the District Coua reconsider its Recommittal Order (ECF No.
ECF No. 37). Although the Motiois pre-trial and non-dispositivé, asks a District Judge to
reconsider an ordemade by that Judgsua sponte and is thereforeappropriate for a
recommendation from the assigned Magistrate Judge.

Courts disfavor motions for reconsidecatibecause they consume a court’s scarce time
for attention to a matter that has already be#erided. They are subjett limitations based on
that disfavor.

As a general principle, motion®r reconsideration are looked
upon with disfavor unless the wiag party demonstrates: (1) a
manifest error of law; (2) newly discovered evidence which was
not available previously to the pias; or (3) intervening authority.

Harsco Corp. v. Zlotnicki779 F.2d 906, 909 (B Cir. 1985), cert.
denied, 476 U.S. 1171, 90 L. Ed. 2d 982 (1986).
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Meekison v. Ohio Dep't of Rehabilitation & Correctiob81 F.R.D. 571, 572 (S.D. Ohio
1998)(Marbley, J.).

The Warden does not suggest the Recomnt@ittder is based on a manifest error of law
or that he has new evidence or intervening aitthofnstead, the Warden objects to the order of
proceeding, arguing that he is entitled to a ruling on his Objections to the Interim Report and
Recommendations before discovésydone and the Court takes exide. But he points to no
law supporting that manner of proceeding. In ther@ge of judicial discretion for the staging of
proceedings, the Magistrate Judge could hangered discovery and an evidentiary hearing
before filing any report at all. The Interim Repbad the intention and has served the function
of narrowing the issues to be decided.

It is true that as the case is presentlyesitiled, the Attorney General’s Office will have
to staff the discovery and the evidentiary Ine@rexpenditures of resources that Office would
not have to make if they coultthieve an outright gtory at this stage dhe proceedings. But
by ordering discovery and an evidiany hearing, the Magistrateidge has in effect decided the
case will not be ripe for decision without the additional evidence. If the Warden believes it was
error to grant discovergnd a hearing, he could\reobjected to those orders, but did not do so
within the time allowed by Fed. R. Civ. P. ¥2.

The essence of the Warden’s Motion appéarbe “consideration of the merits of the
juror bias claim by an Article Il judge should lzenecessary step before this federal court
intrudes on the sanctity of aas trial court’s jury room.”(Motion, ECF No. 42, PagelD 3845).

But federal habeas corpus law does not provide for any such “necessary” step nor single out

Y In the last sentence ofehMotion, the Warden asks the District Judge‘hold in abeyance, or overrule, the
magistrate judge’s two most recent asdéor discovery and conditionally gitamg an evidentiary hearing . . .”

(ECF No. 42, PagelD 3845. That request was made on August 22, 2017. The time for objecting to those two orders
expired on August 23, 2017, but no objections were filed. Fed. R. Civ. P. 72(a).
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particular kinds of constitutiohalaims which are too importati be heard by magistrate judges
in the first instance.

The Court committed no error of law in recommitting the matter. Such recommittal is
expressly authorized by Fed. R. Civ. P. 72. Wwion for Reconsideratn should therefore be

DENIED.

August 30, 2017.

s Michael R. Merz
United StatedMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sifex; written objections to the
proposed findings and recommendations within femtdays after beingrsed with this Report
and Recommendations. Such objections shall spdufyportions of the Report objected to and
shall be accompanied by a memorandum of lawupport of the objections. If the Report and
Recommendations are based inokhor in part upon matters oecdng of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge ottwgse directs. A party myarespond to another paisyobjections
within fourteen days after being served witltc@py thereof. Failure to make objections in
accordance with this procedumgay forfeit rights on appeabee United States v. Walte638
F.2d 947, 949-50 (6th Cir. 198Thomas v. Arpd74 U.S. 140, 153-55 (1985).



