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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

TRACIE M. HUNTER, Case No. 1:16v-561
Petitioner, Black, J.
Litkovitz, M.J.
VS.
OHIO ATTORNEY GENERAL et al., REPORT AND
Respondents. RECOMMENDATION

Petitioner, Tracie M. Hunter, a former judge on the Hamilton County, Ohio, Juvenile
Court, has filed a petition for a writ of habeas corpus pursuant to 28 U.S.C. § 2254 with the
assistance of counsel. In the petition, petitioner challenges her conviction artedat
“Having An Unlawful Interest in a Public Contracd’s charged in Count 6 of the indictment
returned in Hamilton County Court of Common Pleas Case No. B-1400{6c. 1:see also
Doc. 12, Exs. 25-26). Respondents are the Ohio Attorney General, the Hamilton County Court
of Common Pleas, and Hamilton County Common Pleas Court Judge Patrick Dinkel&eeer. (
Doc. 8 n.1, at PAGEID#: 60; Doc. 21). This matter is before the Court on the petition; the Ohio
Attorney General’s return of writ W exhibits; the return of writ filed by the Hamilton County
Court of Common Pleas and the Honorable Patrick Dinkelacker; petitioner’s bripfyiia¢he
respondents’ returns of writ; the sur-reply brief filed by the Hamilton Countyt@d@ommon
Plea and the Honorable Patrick Dinkelacker; and petitioner’s sur-rebuttal ideés.(1, 12,

27, 32, 39, 405.

! Petitioner whowassentenced to a sixonth jail term and one year of community conteglgDoc. 12,
Exs. 2526), has noyet begun to serve her sentence. Execution of sentence was stayed durémglémey of
petitioner’s state appeal and is now stayed during the pendency of #re hebeas corpus proceedin§eéDoc.
1, at PAGEID#: 12; Doc. 4).

%In addition,the Ohio Attorney General has separately filed the trial transcript, and petitias filed
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|. PROCEDURAL BACKGROUND
StateTrial Proceeding

In January 2014, the Hamilton County grand jury returned an eight-count indictment in
Case NoB-1400110 charging the petitioner with two counts of tampering with evidence in
violation of Ohio Rev. Code § 2921.12(A)(2) (Counts 1 and 3); two counts of forgery in
violation of Ohio Rev. Code § 2913.31(A)(2) (Counts 2 and 4); two counts of having
unlawful interest in a public contract in violation of Ohio Rev. Code § 2921.42(A)(1) (Counts 5-
6); and two counts of theft in office in violation of Ohio Rev. Code § 2921.41(A)(2) (Counts 7-
8). (Doc. 12, Ex. 1). The grand jury issued a second indictment in Case No. B-1400199
charging petitioner with the additional offense of misuse of credit cards atigiolof Ohio Rev.
Code § 2913.21(B)(2).1d., Ex. 2). The two indictments were consolidatefleq id. Ex. 12).

The matter proceeded to trial beforpigy, which was unable to reach a verdict on eight
of the nine criminal chargée’s Petitioner was convicted only of the offense charged in Coaft 6
the indictment in Case No. B-1400110. That count charged that “from on or about [July 25,
2013] to on or about [August 30, 2013],” petitioner, “a public official, knowingly authorized, or
employed the authority or influence of her office to secure the authorizatay gfublic
contract, to wit: AN EMPLOYMENT CONTRACT, in which [petitioner], a membehef
family, or any of her business associates had an interédt, Ek. 1, at PAGEID#: 115-16)
(emphasis in original omitted). The Ohio Court of Appeals, First Appellateddjgtrovided
the following summary of the trial proceedings leading to pegtisrconviction on Count 6,

which includes a summary of the evidence presented at trial to establighnpestguilt on that

exhibits to supplement the record provided as part of the Ohio Attornesr&s return of writ. $eeDocs. 13, 28
29).

3 Those eight charges were eventually dssad by the State, with leave of the trial court, on January 19,
2016. SeeDoc. 12, Exs. 2&9).



charge, the proceedings that were held after the verdict on Count 6 was returniked, and t
sentence that was ultimately impoged:

In 2010, Hunter ran for a judgeship in the Hamilton County Juvenile Court.
Following litigation over the counting of provisional ballots, she was determined
to have won the election and was sworn in on May 25, 2012.

Over time, employees in tlpgosecutor’s office noticed what they believed to be a
pattern of Hunter backdating certain entries. These employees suspatted th
Hunter was backdating the documents with the specific intention of depriving

their office of the ability to timely appedie decisions. After an internal

investigation concluded, the Hamilton County prosecuting attorney asked the
common pleas court to appoint special prosecutors to investigate the activity. The
common pleas court appointed two special prosecutors, who conducted their own
investigation and eventually convened a special grand jury to assist them. At the
conclusion of the investigation, the grand jury indicted Hunter on nine counts
involving several alleged instances of illegal conduct while in office.

The Termination Proceedings against Steven Hunter

The sixth count of the indictment alleged that Hunter had an unlawful interest in a
public contract. . . . According to the testimony presented during trial, the charge
stemmed from the termination proceediagsinst Steven Hunter, an employee of
the Hamilton County Juvenile Court’s Youth Center (“Youth Center”) and
Hunter’s brother.

Steven Hunter was employed as a juvenile corrections officer. On July 7, 2013,
Steven Hunter was involved in an incident in ethhe was alleged to have hit a
youth in the intake department of the detention center. As a result of that
incident, Dwayne Bowman, the superintendent of the Youth Center,
recommended that the court terminate Steven Hunter and that a hearing be
scheduledor that purpose.

Steven Hunter was informed of the decision on July 25, 2013. Shortly after 10:30
that evening, Hunter sent an email to all employees of the Youth Center in which
she identified a number of safety concerns, which she said had been brought to
her attention as a result of an email she had sent out previously. She said that she
would schedule a closed meeting to discuss the issues with the corrections

* The Ohio appellate court summarized the facts in its digoeal decision issued January 15, 20B2e
Doc. 12, Ex. 56). 28 U.S.C. § 2254(e)(1) pdes that “[iin a proceeding instituted by an application for a writ of
habeas corpus by a person in custody pursuant to the judgment of a State deiermination of a factual issue
made by a State court shall be presumed correct” unless the petitioner retpuestimption by “clear and
convincing evidence.” In the absence of clear and convincing evidence to rebutdi@o0t of Appeals’ factual
findings quoted below, the appellate court’s findings are presumed to betc&ee McAdoo v. EI®65 F.3d 487,
49394 (6th Cir. 2004).



officers.

Bowman testified that the email was troubling. He said that he wasrnedce

that the email “would cause confusion with the staff at the youth center. Mr.
Hunter’'s termination process was still occurring and | believe that it could
jeopardize that process.” Bowman noted that many of the items on Hunter’s list
echoed the maiaxplanations that Steven Hunter had given for his actions during
the July 7 incident, suggesting that the email was Hunter’'s way of inserting
herself into the proceedings. Brian Bell, assistant superintendent of i@ Yo
Center, had similar concernsstiéying that he felt that “she was going to speak to
the residents about it to conduct basically her own investigation.”

On July 29, 2013, Hunter sent an email to Bowman in which she requested that he
send her a number of documents. The email demanded

copies of all incident reports related to [the youth] and any and all
JCOs involving [the youth] and other staff, prior or subsequent to
alleged incident with JCO Hunter. All incidents reported during
any time frame that [the youth] was detained at thetly&enter,
shall be included.

Please provide copies of all drug tests performed of [the youth]
during all times at Youth Center. Medical reports of any positive
drug tests shall also be included, including the substance detected.

Please forward all cags of all incidents reported involving [the
youth] with police.

Bowman replied by asking Hunter if she wanted only the incident reports, or if
she also wanted “other documents related to our investigation.” Bowman destifie
that he had asked that clarifying question because Hunter was requesting
documentation that was “above and beyond the information that we would
normally provide to someone not directly involved in the investigation or
someone from the investigative team.” He was concerned at thagpdi was

“trying to protect the integrity of the disciplinary process, of the invastig, ***

and also to give the judge the opportunity to clarify that she was not asking for
that kind of information, but just the information of the incident.” Rather than
restraining her query, Hunter replied that she wanted “all documentationrgf eve
incident and every employee pertaining to [the youth] during his stay at the Youth
Center ***.”

Bowman testified that this exchange was very stressful for him. iti¢hsd he

was greatly concerned because “[i]t was something that | had not experienced
before for a judge to be directly involved in an incident here at the Youth Center.
Certainly the fact that this was the brother of the judge.” Likewiskidstified

that he had never seen a judge directly involved in the disciplinary process of a



Youth Center employee. According to Bell, the types of documents provided to
Hunter would not have been provided to an employee under any circumstances.

Bowman provided the documents to Hunter that day. Steven Hunter testified that
Hunter then provided the documents to him, which he in turn brought to his
attorney that evening. His attorney testified that she only accepted some of the
documents. His attorney testifidftht she refused to accept some of the

documents because it would have been “unethical” for her to take them and that
she was “concerned that [she] might have to make an ethical report to the
Supreme Court about the person that gave him” the documents.

The next morning, Steven Hunter appeared with his attorney for the hearing. Bell
testified that, under normal circumstances, the first hearing is continued decaus
the employee receives his discovery packet at the first hearing and usually
requires timed review the documents. Steven Hunter's counsel was able to
proceed with the hearing that day, which concluded after several hours. Steven
Hunter was eventually terminated.

The Trial and Verdict Return

After Hunter’s indictment, the case proceeded lengthy jury trial. After five

weeks of testimony, the jury received the case. Jury deliberations began the
afternoon of Wednesday, October 8, 2014. On Friday at 4 p.m., the jurors said
that they had reached a verdict on Count 6, but were unable to reach a verdict on
the other counts. The foreperson gave the completed verdict form to the trial
court. In open court, the trial court reviewed the document and ordered the jury to
be polled as to whether the verdict was theirs. Each member of the jugrads
affirmatively without equivocation. The trial court then said:

I’'m going to- - | have indicated that this verdict will be in. We are
not indicating what the verdict is, but this verdict will be entered.
And I'm going to hand this verdict to the court reporter, . . . and
I’'m going to ask him if he would seal this verdict.

Defense counsel entered no objection to the procedure employed by the trial
court. The jury then received thloward charge—a supplemental instruction for
the court to give a deadlocked jury designed to encourage the jurors to reach a
verdict. See State v. Howard2 Ohio St.3d 18, 537 N.E.2d 188 (1989). The trial
court dismissed the jury for the holiday weekend.

Thejury returned Tuesday morning and resumed deliberations. Shortly after
noon, the jury returned to the courtroom and the foreperson informed the trial
court that the jurors could not reach a verdict on the remaining counts. Once the
trial court was satfged that further deliberations would be fruitless, the clerk read
the verdict for Count 6 in open court. After the trial court thanked the jury for its
service, but before the jurors were excused, counsel for Hunter asked that the jury



be polled as to Count 6.

THE COURT: The jury has been polled. They were previously
polled and that’s it. They were polled. They were polled.

[DEFENSE COUNSEL]: | thought until the verdict was
published.

THE COURT: They were polled and they were asked whether
Count 6 was their true verdict and they indicated yes and so it's
over. |indicated that.

The matter was continued to allow for a presentence investigation, after which

Hunter was placed on community control for one year, and was ordered to serve

180 days in the Hamilton County Justice Center.

(Id., Ex. 56, pp. 2-6, at PAGEID#: 613-17).

Petitioner was sentenced on December 5, 2088e ifl, Exs 25-26). Prior to the
imposition of sentence, petitioner’s counsel filed a post-conviction motion for judgment of
acquittal and two motions f@anew trial, which were denied by the trial court in entries filed on
November 20 and December 3, 2018edd., Exs. 15, 19, 20, 21, 23). In one of the motions
for new trial, petitioner contended that “the court denied her a fair triafbging to poll the
jury, at defense counsel’s request, after the jury’s verdict on Count 6 of the indietase
announced in open court.Id(, Ex. 15). The trial court denied that motion for the following

stated reasons:

1. Once a Jury has returned a verdict and that Jury has been polled, a juror may
not later rescind the verdict.

2. To rule otherwise would cause chaos by jeopardizing the integrity of jury
deliberations and the finality of jury verdicts.

(Id., Ex. 20).

State Appeal Proceedings

Petitioner’s trial counsel filed notices of appeal to the Ohio Court of Apgeeds

Appellate District, from the trial court’s entries filed on November 20 aneémber 3, 2014
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denying petitioner’s post-conviction motions for judgment of acquittal and nawamnd new
counsel for appeal purposes filed a third notice of appeal from the trial coucesnber 5, 2014
final judgment entry. §eeDoc. 12, Exs. 30-32). The appeals were consolidated and placed on
the court’s accelerated calenda®e¢ id. Exs. 33-34).

Petitioner’'s new appellate counsiéd a motion to remove the case from #oeelerated
calendar and placeai the appellate court’s regular calendad., Ex. 35). Counsel contended
that given the number and importance of the issues to be raised on appeal, the panieg and
would “benefit from a full briefing” of the issues and that “a fifteen-page pageviauld be
insufficient” to address themSée id. The court overruled petitioner’s motion, but granted
“leave for the parties to file briefs not to exceed 25 paged.” Ex. 36)°

Thereatfter, petitioner’s counsel filed a 35-page brief on petitioner’s behalfiich three
assignments of error were asserted challenging the trial court’snia) depetitioner’'s motia
for judgment of acquittal, (2) refusal to poll the jury after the verdict wasaled and
announced in open court, and (3) failure “to meaningfully cure the prosecution’s pervasive
misconduct during its rebuttal closing argumentSe¢ id, Ex. 39). Ecause the appellate brief
exceeded 25 pages, counsel also filed a motion requesting “the court to acceph@osiiti
brief.” (Id., Ex. 40). The court of appeals overruled the motion, struck the appellate brief that
had been filed by counsel, and ordered petitioner to file another brief that complieded t
pagelimit. (Id., Ex. 42).

On July 24, 2015, petitioner’s counsel complied with the appellate court’'s ordangy fil

® Petitioner’s appellate counsel afdled a motion requesting disqualification of the First District Court of
Appeals and to have the Ohio Supreme Court assign an appellate celftgraroutside Hamilton Coupto hear
petitioner’s appeal.(SeeDoc. 12,Ex. 37). The court denied counsel’s affidavit of disqualificationallwved the
case td'proceed before thedges of the First District Court ofppeals. (Id., Ex. 38).

7



an amended appellate brief limited to 25 payessing the same assignments of error that had
been presented in the stricken bri¢de¢ d., Ex. 49). However, counsel also filed an
“Emergency Complaint for Writs of Mandamus” with the Ohio Supreme Colatt. Ex. 43).
Petitioner complained in that matter that her comistibal rights to due process, equal protection
and effective assistance of counsefavviolated by the 2pagelimit set by the Ohio Court of
Appeals. $eeid.p. 9, at PAGEID#: 470). As relief, she requested the issuance of a writ of
mandamus compelling the court of appeals “to allow Judge Hunter to file heaboehinally
submitted, or in the alternative an edited brief of thirty pagdsd.; @. 10, at PAGEID#: 471).

The State responded by filing a motion to dismiss on the grounds that (1) mandamus was “not
warranted” given that “page limits are procedural matters that fall within thel siseretion of

the court and mandamus may not be used to control judicial discretion”; and (2) petiafiokr “
a remedy by way of an appeal.ld( Ex. 45). On January 20, 2016, the Ohio Supreme Court
granted the State’s motion to dismiss without opinidd., Ex. 48).

In the meantime, the State filed a brief responding to petitioner’'s amendedtappella
brief. (d., Ex. 50). Petitioner filed a motidfor leave to file a reply to the State’s responsive
pleading, which was overruled on October 30, 201&., Exs. 51-52). Thereafter, on December
23, 2015 and January 3 and 13, 2016, petitioner filed three notices of additional authabrity. (
Exs. 8-55). On January 15, 2016, the Ohio Court of Appeals issued a Judgment Entry and
Opinion overruling petitioner’'s assignments of error and affirming thecialt’s judgment.
(Seed., Ex. 56).

Petitioner’s appellate counsel next timely appealedetitigner’s behalf to the Ohio

Supreme Court. Seed., Ex. 58). In the memorandum in support of jurisdiction, counsel

®ltis noted, however, that although the appellate brief was 25 pagegti, lan appendix was attached
to the brief, which included a chart detailing the 51 instances of allegedquitorial misconduct in the State’s
rebuttal closing argumentSéeDoc. 12, Ex. 49).



presented five propositions of law, which included the following three claims for thigscour
consideration:

1. A criminal defendant hassaatutory and constitutional right to poll the jury
after the court has unsealed a verdict and announced it in open court.

2. A criminal defendant is entitled to a new trial when the prosecution’s rebuttal
closing argument contains extensive impragenments—including making
inflammatory remarks, interjecting personal opinion, citing unsworn
testimony, asking the jury to draw negative inferences from uncalled
witnesses, and impugning the defense.

3. The First District Court of Appeals denies appellahts process and equal
protection of the law by placing cases on the accelerated calendar by default
and refusing to allow full briefing in complicated cases.

(Id., Ex. 60, at PAGEID#: 633). On May 18, 2016, the Ohio Supreme Court declined to accept

jurisdiction of the appeal.ld., Ex. 62).
Federal Habeas Corpus Petition
In May 2016, petitioner commenced the instant federal habeas corpusnatttitine
assistance of counsel who had represented her in the state appeal proceedeibas aew
counsel. $eeDoc. 1). In her petition, petitioner presents three grounds for relief:

Ground One: Denial of the Fifth and Fourteenth Amendment[] right to due
process resulting from extensive prosecutorial misconduct.

Ground Two: Denial of the righto due process under the Fourteenth
Amendment to the United States Constitution as a result of the state court of
appeals’ abuse of its accelerated calendar to restrict briefing in coraglozdes.

Ground Three: Denial of the right to a jury trial under the Sixth and Fourteenth
Amendments because of the trial court’s failure to poll the jury upon
announcement of the verdict in open court.

(d., at PAGEID#: 3, 5, 7).

The respondents—the Ohio Attorney General, the Hamilton County Court of Common

Pleas and the Honorable Patrick Dinkelacker—have filed returns of writ in response to the



petition. (Docs. 12, 27). Petitioner has filed a brief in reply to the returns of wot. @). In
addition, the Hamilton County Court of Common Pleas and the tdblePatrick Dinkelacker
were permitted to file a “stneply” in response to petitioner’s reply brief, and petitioner was
permitted to file a “surebuttal” brief. (Docs. 39-4&ee alsdocs. 33-36).

[I. OPINION

A. Petitioner Is Not Entitled To Relief Based On The Claim In Ground One That She
Was Denied A Fair Trial As A Result Of Prosecutorial Misconduct

In Ground One of the petition, petitioner alleges that she was denied a favh&rathe
“special prosecutor engaged iftyf-one instances of prosecutorial misconduct” during the
State’s rebuttal closing argument. (Doc. 1, at PAGEID#: 10). Respondents contémyl that
petitioner procedurally defaulted and has waived most of the allegationscoinchist because
she “failed to contemporaneously object at trial,” and (2) petitioner’s remaining atiagaif
misconduct “are without merit.” (Doc. 12, p. 12, at PAGEID#:s%& alsdoc. 27, pp. 8-10, at
PAGEID#: 5044-46).

The Ohio Court of Appeals, First Appellate Distriggs the only state court to issue a
reasoned decision addressing the claim of prosecutorial misconduct that seatqutdy
petitioner as an assignment of error on direct appeal. In overruling thenassigof error, the
court reasoned in pertinent pas follows:

In her third assignment of error, Hunter claims that numerous instances of

prosecutorial misconduct occurred during the state’s closing argument that

deprived her of a fair trial. We disagree.

Generally, prosecutorial misconduct will not provide a basis for overturning a

criminal conviction, unless, on the record as a whole, the misconduct can be said

to have deprived the ppllant of a fair trial. . . *The touchstone of the analysis

‘is the fairness of the trial, not the culpabilitytbe prosecutor.””State v. Hanna

95 Ohio St.3d 285, 200@hio-2221, 767 N.E.2d 678, 1 61, quotiBqith v.

Phillips, 455 U.S. 209, 219, 102 S.Ct. 940, 71 L.Ed.2d 78 (1982). The testis

whether the remarks were improper and, if so, whether they prejhdaffected
substantial rights of the defendant. . . .

10



A prosecuting attorney has wide latitude to summarize the evidence and zealously
advocate the state’s positidaring closing argument. . . . The propriety of a

specific remark by a prosecutor st be judged in isolation, but in light of the
tenor and context of the entire closing argument.In.almost all of the instances
cited by Hunter, there was no objection. She, therefore, has waived all but plain
error. . . .

We have reviewed Hunter’'s argument, and the chart of 51 specific instances of

alleged improper comment, from the perspective of not just the lengthy closing

arguments presented by both sides, but also in light of the lengthy trial that

preceded them. In many of the instan¢éster's counsel opened the door to

comments made by the state in rebuttal with his own closing remarks. . . .

Further, the trial court repeatedly admonished the jury that closing arguanents

not evidence. . . .

The trial in this case was long amdense. The closing arguments of both sides

were equally intense. And while some of the comments may have stretched the

bounds of what is acceptable in closing arguments, the record does not support the

conclusion that the arguments of the state depitweter of a fair trial.
(Doc. 12, Ex. 56, pp. 12-13, at PAGEID#: 628} (most Ohio case citations omitted).

1. Petitioner Procedurally Defaulted And Has Waived Most Of The Allegatios Of

Prosecutorial Misconduct Because She Did Not Objedto ThoseSpecific Instances

of Alleged Impropriety That Occurred During Rebuttal Closing Argument

As an initial matter, as respondents have argued and the Ohio Court of Appeals found,
petitioner procedurally defaulted most of her allegations of prosecutoriadmdisct because she
failed to object to the majority of trepecialprosecutor’s allegedly improper remarks at the time
they were made. The chart detailing the 51 specific instances of misconductisaditelched
as “Exhibit A” to petitioner’'s habeas [t@n and which was also attached as “Appendix B” to
petitioner’s state appellate brief, reflects that aikgeenof thespecialprosecutor’s challenged
comments were objected to by the defense at tridkel§oc. 1, Ex. A; Doc. 12, Ex. 49,
Appendix B, at PAGEID#: 556-64).

In recognition of the equal obligation of the state courts to protect the atnaat rights

of criminal defendants, and in order to prevent needless friction between the stagenal f

11



courts, a state defendant with federal constitutional claims must fairly pressatcthims to the
state courts for consideration before raising them in a federal habeas abigrus3ee28

U.S.C. § 2254(b)(1), (ckee also Anderson v. Harleg®9 U.S. 4, 6 (1982) (per curian®icard

v. Connor404 U.S. 270, 275-76 (1971). If the petitioner fails to fairly present her constitutional
claims through the requisite levels of state appellate review to the statessthaghrt, or

commits some other procedural default that prevents a-ba@d review of the federal claims

by the state’s highest court, she may have waived the claims for purposesalftfaieas

review. See O’Sullivan v. Boerckéd26 U.S. 838, 845, 847-48 (1998arris v. Reed489 U.S.

255, 260-62 (1989McBee v. Grant763 F.2d 811, 813 (6th Cir. 1985ge also Weaver v.

Foltz, 888 F.2d 1097, 1099 (6th Cir. 19809).

It is well-settled under the procedural default doctrine that the federal habeas court may
be barred from consideg an issue of federal law from a judgment of a state court if the
judgment rests on a state-law ground that is both “independent” of the merits of tiaé dlzdier
and an “adequate” basis for the state court’s decissa® Harris489 U.S. at 260-62The
Supreme Court has stated:

In all cases in which a state prisoner has defaulted his federal claim iocatet

pursuant to an independent and adequate state procedural rule, federal habeas

review of the claims is barred unless the prisoner can deratsmsause for the

default, and actual prejudice as a result of the alleged violation of federal law, or

demonstrate that failure to consider the claims will result in a fundamental

miscarriage of justice.
Coleman v. ThompspB01 U.S. 722, 750 (1991Fuch a default may occur if the state prisoner
fails to comply with a state procedural rule that required her to have done sonethiagerve
the issue for appellate reviewdnited States v. Frady56 U.S. 152, 167-69 (198Bimpson v.
Sparkman94 F.3d 199, 202 (6th Cir. 1996).

The Sixth Circuit employs a thrgeong test, which was initially establishedviaupin v.

12



Smith 785 F.2d 135, 138 (6th Cir. 1986), to determine if a claim is procedurally defaulted under
the adequate and independent stabeiigd doctrine:

First, the court must determine that there is a state procedural rule that is

applicable to the petitioner’s claim and that the petitioner failed to comply with

the rule. . .. Second, the court must decide whether the state courty actuall

enforced the state procedural sanction. . .. Third, the court must decide whether

the state procedural forfeiture is an “adequate and independent” state ground on

which the state can rely to foreclose review of a federal constitutional claim
Hoffner v. Bradshaw622 F.3d 487, 495 (6th Cir. 2010) (quotifarobs v. Mohr265 F.3d 407,
417 (6th Cir. 2001) (in turn quotiridaupin)); see also Johnson v. Bradshal®3 F. App’x 666,
669 (6th Cir. 2012). Undavaupinand as discussed above, if the threequpaisites are met for
finding a claim is procedurally defaulted under the adequate and indepemdiegrstnd
doctrine, federal habeas corpus review of the defaulted claim is precludesithelpgtitioner
can demonstrate cause for and prejudice fremphocedural default or that failure to consider
the defaulted claim will result in a “fundamental miscarriage of justietffner, 622 F.3d at
495 (citingMaupin 785 F.2d at 138)Johnson493 F. App’x at 669.See also Colemas01
U.S. at 750Harris, 489 U.S. at 262Murray v. Carrier,477 U.S. 478, 485 (198&ngle v.
Isaac,456 U.S. 107, 129 (1982)ainwright v. Syke<l33 U.S. 72, 87 (1977).

In this case, petitioner committed a procedural default when she failed totohjyemst
of the remarks cited as examples of misconduct at the time those comments wer®hiad
contemporaneous objection rule is a firmly-established, adequate and independent state
procedural rule, which serves to foreclose federal habeas review when reliechersaiet
courts as a basis for denying reli&ee, e.g., Goodwin v. Johns682 F.3d 301, 315 (6th Cir.
2011) (citingHinkle v. Randle271 F.3d 239, 244 (6th Cir. 2001)¥hite v. Mitchell431 F.3d
517, 525 (6th Cir. 2005xiting Mason v. Mitche|l320 F.3d 604, 635 (6th Cir. 20033¢e also

State v. Murphy747 N.E.2d 765, 788 (Ohio 2001) (pointing that Ohio’s “waiver rule,”

13



which “requires that a party make a contemporaneous objection to allegedariah @rder to
preserve that error for appellate review,” is fmfig standing” and “goes to the heart of the
adversary system of justice”). The Sixth Circuit has repeatedly heldidnaeprorreview by
the state appellate coddonstitutes enforcement of Ohio’s contemporaneous objection rule.”
Seege.g.,Williams v. Bagley380 F.3d 932, 968-69 (6th Cir. 2004) (and Sixth Circuit cases cited
therein);see also Goodwjr632 F.3d at 315.

In this case, the Ohio Court of Appeals clearhygl expressly enforced the state
procedural bar to review when it concluded that because petitioner did not objectdst ‘@lm
of the [cited] instances” of prosecutorial misconduct, she “waived all but plain’ef{GeeDoc.
12, Ex. 56, p. 13, at PAGEID#: 624Vnder wellsettled Sixth Circuit precedentbgtstate
appellate court’s plakerror review did “not constitute a waiver sthte procedural default
rules” See, e.g., Seymour v. Walk224 F.3d 542, 557 (6th Cir. 200@)ting Paprocki v. Foltz
869 F.2d 281, 284-85 (6th Cir. 198%¢e also Goodwjr632 F.3d at 315Cf. Buchanan v.
Bunting No. 5:14cv1656, 2015 WL 12803743, at *8 (N.D. Ohio Sept. 8, 2015) (Report &
Recommendation) (and numerous cases cited therein) (holding that the halieagsipetived
his claim of prosecutorial misconduct, which was reviewed for plain error byhioeGourt of
Appeals, because the petitioner “never objected to the prosecution’s statemegtsidsing
arguments”)adopted 2016 WL 6995343, *4 (N.D. Ohio Nov. 30, 201&ppeal filed No. 16-
4726 (6th Cir. Dec. 15, 2016). Although the Ohio Court of Appeals also arguably alternatively
reached the merits of the federal claim in this case when it found that ¢iné dét not support
petitioner’s claim that she waleprived of a fair trial, the Supreme Court has made it clear that
“the adequate and independent state ground doctrine requires the federal court to lad@or a st

holding that is a sufficient basis for the state court’s judgment, even wheattheairt also
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relies on federal law."'See Harris489 U.S. at 264 n.1@pe alsdochor v. Floridab04 U.S.
527, 533-34 (1992)Cf. Wilkins v. Warden, Chillicothe Corr. InsNo. 1:09cv781, 2010 WL
5795505, at *9 (S.D. Ohio Sept. 2, 2010) (Report & Recommemjdtiting Harris, Sochor
andCoe v. Bell 161 F.3d 320, 330 (6th Cir. 1998)) (“If the state court clearly and expressly
relies on a procedural bar as an adequate and independent state ground foioits fislzsal
habeas review is foreclosed even if the state court alternatively rules on ttseofnttre federal
claim.”), adopted 2011 WL 549916 (S.D. Ohio Feb. 8, 2011). Therefore, the allegations of
misconduct that were not preserved for appeal by way of objection are waived aaldftmsmr
review wless petitioner has demonstrated cause for and prejudice from her default of those
specific claims or that a fundamental miscarriage of justice will occur if sagchshre not
considered hereinSeeHoffner, 622 F.3d at 497 (quotirf@oleman 501 U.S. at 750).

Petitioner has not demonstrated cause for her default in this case. She is unalkslto pr
on any argument that her trial counsel’s failure to object at trial cotestitause, because the
claim of ineffectivenesef counselwas itself defautd by petitioner, who never raised such a
claim in the state courtsSee Edwards v. Carpenté&29 U.S. 446, 450-54 (2000).

Finally, petitioner has not demonstrated that failure to consider the defdalted of
misconduct will result in a “fundameaitmiscarriage of justice,” or in other words, that the
alleged errors “probably resulted in the conviction of one who is actually innocee.”
Murray, 477 U.S. at 495-9&ee also Schlup v. Del613 U.S. 298, 327 (1995). Actual
innocence in this context requires a showing of factual innocence, not mere lefjaliancy.
See House v. Beb47 U.S. 518, 538 (2006} arter v. Mitchell 443 F.3d 517, 538 (6th Cir.
2006) (citingBousley v. United States23 U.S. 614, 623 (1998pee also Vanwinkle v. United

States645 F.3d 365, 369 (6th Cir. 2011). Furthermore, the Supreme Court has stated that
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“tenable actualnnocence gateway pleas are rare: ‘[A] petitioner does not meet the threshold
requirement unless he persuades the district court that, in light of . . . new evidenaay, no jur
acting reasonably, would have voted to find him guilty beyond a reasonable davb@Quiggin
v. Perking__ U.S. , 133 S.Ct. 1924, 1928 (2013) (quoBcblup,513 U.S. 298, 329 (1995));
see also Hous&47 U.S. at 538 (pointing out that tBehlupactuatinnocence standard is
“‘demanding and permits review only in the extraordinary case”) (inteitaiba and quotation
marks omitted). To establish a credible gateway claim of actual innoceagetiioner must
present “new reliable evideneavhether it be exculpatory scientific evidence, trustworthy
eyewitness accounts, or critical physical evident®twas not presented at trialSchlup 513
U.S. at 324see also Connolly v. Howe304 F. App’x 412, 417 (6th Cir. 2008). No such
showing has been made in this case.

Accordingly, in sum, to the extent petitioner bases her claim of prosecuts@induct
on specific remarks by the spegmbsecutor that were not preserved for appeal by way of
objection, those particular allegations of misconduct are barred from revidhst§yourt. The
defaulted instances of alleged misconduct may be considered only in evaluatingraingt
improper, objected-to comments, when viewed in the context of the entire recondedliepr
petitioner of a fair trial.

2. Petitioner Is Not Entitled To Relief Based OnThe Merits Of The Remaining Non-
Defaulted Allegations Of Prosecutorial Miscondut

Before the merits of petitioner’'s remaining claims of prosecutorial misconaay be
addressed, the Court must first determine the applicable standard of revigwnétdias
asserted two arguments in support of her position that the claims are subject to de ravo revi
and are not governed by the deferential standard of review set forth in 28 U.S.C. § 2254(d),

which is applicable to claims that are adjudicated on the merits by the state Emstts.
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petitioner contends that the Ohio Court of Appeals did not adjudicate any of her proskecutoria
misconduct claims on the merits because she was “forced to reduce her origteadipage
argument addressing fifty-one alleged instances of prosecutoriamdisct into fewer than four
pages in order to cqgoly with the court’s accelerated calendar limiting her brief to twémgy
pages.” (Doc. 40, p. 2, at PAGEID#: 54%@ég alsdoc. 32, pp. 55-56, at PAGEID#: 5409-10).
The undersigned is not persuaded by that argument. As discussed below in graater det
addressing petitioner’s corollary claim in Ground Two that she was deniedrangful appeal,
it appears from the record that petitioner was able to present most, if not all, ajureeats in
the 25page brief that she was permitted to file wiltke court and that the Ohio Court of Appeals
considered those arguments, as well as the 51 instances of alleged misconejectimg the
assignment of error.SeeDoc. 12, Ex. 49, pp. 21-24, at PAGEID#: 545-48 & Appendix B; Doc.
12, Ex. 56, p. 13, at PAGEID#: 624). The fact that petitioner was limited in the presentation of
her arguments does not mean that the Ohio Court of Appeals did not adjudicate the claims of
error as argued in the brief and presented in the attached chart.

Second, petitionezontends that “even if the First District’s rejection of her prosecutorial
misconduct argument constitutes an adjudication on the merits,” the remainingatiaisubject
to de novo review because the Ohio Court of Appeals made an “unreasonable determination”
under 28 U.S.C. § 2254(d)(2) by “treat[ing] the record as if defense counsel had made no
objections to any of the alleged instances of misconduct” and applying “plarr&riew even
for the sixteen instances of misconduct defense counsel presaeraggellate review by
objecting.” SeeDoc. 40, p. 3, at PAGEID#: 5478 (emphasis in origirssg alsdoc. 32, pp.
56-57, at PAGEID#: 5410-11). As petitioner has pointed out, the Ohio Court of Appeals did not

separately address the merits of the instances of prosecutorial miscoatiuerth
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contemporaneously objected to by defense counsel; nor did the court even attempigtaghsti
those non-defaulted claims of misconduct from the other claims of error dd@lsse=, which

this Court has comeded were procedurally defaulted by petitioner and are barred from review as
waived. GeeDoc. 12, Ex. 56, pp. 12-13, at PAGEID#: 623-24). However, contrary to
petitioner’s contention, 8 2254(d)(2) applies only when the state court’s ruling inasives
unreasonable determination of flaetsbased on the evidence presented at trial. In this case,
however, the state court’s error arises from the court’s application of tledeggahstandard of

review to both the nodefaulted and defaulted allegatiorisasconduct. Therefore, the

remaining non-defaulted claims are not subject to de novo review under § 2254(d)(2).

The closer question, which respondents have raised, is whether the Ohio Court of
Appeals’ plainerror review amounted to an adjudication tbhe merits” of petitioner’s federal
claim for the purpose of triggering deferential review under the standard &anf@g U.S.C. §
2254(d), which was established by the Antiterrorism and Effective Death PAnaty 1996
(AEDPA). InFleming v. Metish, 556 F.3d 520 (6th Cir. 2009), a Sixth Circuit panel applied the
deferential AEDPA standard in ruling on a Fifth Amendment claim that wasezusly
reviewed by the state court of appeals for plain error oc88e Fleming556 F.3d at 530-32.
Howeve, the panel was split on the issue, as the dissenting judge argued that the gtate cour
decision was not entitled to deference and that the claim was subject to devnewobecause
“the controlling rule in this circuit is that no deference is dueeu®EDPA where a state court
reviews a claim for plain error only, regardless of whether the courtisgieor inquiry may
have delved into the merits of the claimd. at 53844 (Clay, J., concurring in part and
dissenting part) (citing numerous Sixth Circuit decisions). In re@ctkie dissent’s position, the

majority of thecourt reasoned in pertinent part:
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First, none of the cases cited by the dissent decide #stigu of whether a claim
reviewed for plain error by a state court dispenses with our obligation to apply
AEDPA deference to the merits of the decision reached by that court. They
instead discuss the analytically prior question of whether a federali€ourt
permitted to hear an issue in the first place under the doctrine of procedural
default. . . . We of course agree with these cases to the extent that they stand for
the wellestablished rule that a state court’s application of y#aior review does

not revive a habeas petitioner’s otherwise procedurally defaulted claim on
collateral review. But we disagree with our colleague’s view that they ¢toiotro
only this court’s ability to address a habeas petitioner’s claim, but also the
appropriate standdrof review to apply once we have determined that the claim is
reviewable on the merits.

Second, the question of whether a claim should be addressed on collateral review
under the judicially created doctrine of procedural default is independent of the
guestion of whether Congress requires deference pursuant to AEDPA. This court
declines to review procedurally defaulted claims out of respect forcziate-
enforcement of state procedural rules. Similarly, Congress enacted AEDPA

“to further principles of comity, finality, and federalism.”. . . But the faet t

similar concerns motivate both the procedural-default doctrine and the AEDPA
does not permit us to ignore the latter simply because the former doctrine is
deemed inapplicable. Instead, wdidee that this court’s jurisprudence is
reasonably clear about when a statert’'s consideration of a claim is to be
considered “adjudicated on the merits” for the purpose of triggering our review
under AEDPA.

Id. at 53031 (case citations omitted). &lzourt further found that, as distinguished from other
prior Sixth Circuit precedents, the state court did not “bypass the merits8 ééderal claim
when reviewing it for plain errorSee idat 531-32. While acknowledging that “there is no
authority squarely on point that decides this key issue,” the court stated:

We are persuaded . . . that we would be acting contrary to Congress’s intent to
have AEDPA “further the principles of comity, finality, and federalism” . . .af w
simply ignored the [state] Court of Appeals’ evaluation of [the petitionerfd] Fi
Amendmei claim by reconsidering the issue de novo. In sum, we see no inherent
contradiction in applying AEDPA deference to the [state] Court of Appeals’
reasoning on the merits of [the petitioner’s] claim despite our disagreement with
its ruling that the issue as procedurally defaulted. The state court’s substantive
reasoning does not simply vanish along with its erroneous procedural-default
determination. Nor does AEDPA.

Id. at 532.
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In a subsequent case, a different Sixth Circuit panel, which was also spkt issue,
stated in a footnote that “[w]e have repeatedly held that-plaor review is not equivalent to
adjudication on the merits, which would trigger AEDPA deferen€&gdzier v. Jenkins770
F.3d 485, 496 n.5 (6th Cir. 2014prt. denied135 S.Ct. 2859 (2015) SinceFrazier, Sixth
Circuit panels confronted with the issue have recognized that because of thatiogndanel
decisions “there is some ambiguity over whether we apply AEDPA deferencllirtts
reviewed for fpain error by the site courts.Leonard v. Warden, Ohio State Penitentj&846
F.3d 832, 851 (6th Cir. 201Qee alsd'rimble v. Bobby804 F.3d 767, 777 (6th Cir. 2016rt.
denied 137 S.Ct. 41 (2016). The dbat in the Sixth Circuit cast&aw has yet to be resolved.
Therefore, as theeonardandTrimble panels did in the face of the prior conflicting decisions,
the undersigned will assume, without decidithigt petitioner’'s remaining netefaulted claims
were not addressed on the merits and are subject to de novo review in this prodéeding.
Leonard 846 F.3d at 85Ifrimble 804 F.3d at 777.

As the Ohio Court of Appeals recognized, petitioner is not entitled to relief uhkess
specialprosecutor’s alleged errors “so infected the trial with unfairness asderrére resulting
conviction a denial of due processSeeDonnellyv. DeChristoforo416 U.S. 637, 642-43

(1974);see also Darden v. Wainwright77 U.S. 168, 181 (1986) (“it is not enough that the

"Ina separate concurring opinion, one of the circuit judg€&samier disagreed with the majority on that
point, stating that “[ijn the course of enforcing a slate procedurabtlefault rule, a state court may well address the
merits d the federal claim.”Frazier, 770 F.3d at 506 (Sutton, J., concurring in judgment). Judge Sutton further
opined:

We have been down this road before, Blaming. . . tells us how to navigate it. It makes clear

as day that a state court’s plarror eview of an issue may receive AEDPA deference when the

state court addresses the merits of the federal claim. . . . As it reminikds ggestion of

procedural default is “independent of the question of whether Congepsises deference

pursuant to AEPA.” ... The one question concerns whether we can review the claim at all; the

other concerns how we review it. The majority’s approach not only ctsflith our precedent

but also with precedent from other circuitsee v. Comm’r, Ala. Dep’t of Crs.,, 726 F.3d 1172,

120710 (11th Cir. 2013)Douglas v. Workmarb60 F.3d 1156, 11701, 117779 (10th Cir.

2009).
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prosecutor’s remarks were undesirable or evenansally condemned[;]” rather, the “relevant
guestion” is whether the prosecutor’s challenged conduct rendered the triah&mdby unfair
in violation of due process). The alleged misconduct must be examined within the cottiext of
entire trial to deermine whether it deprived the defendant of a fair tlixtited States v. Young,
470 U.S. 1, 11-12 (1985).

The Sixth Circuit has held that in order to prevail on a claim of prosecutoriadmaiisct,
the petitioner must show that the alleged miscondast ‘Wwoth improper and flagrantSee,
e.g.,Smith v. Mitchel|l567 F.3d 246, 255 (6th Cir. 2009) (and Sixth Circuit cases cited therein).
Improper conduct may be found where prosecutake statements incitirthe passions and
prejudices of the jury; ject their personal beliefs and opinions into the record; argue based on
evidence not in the record; and inappropriately criticize defense counsel formmpfect
improper argumentsBates v. Bel402 F.3d 635, 641 (6th Cir. 2005) (and cases cited therein).
Factors to be considered in weighing whether a prosecutor’s improper confthgrtast or
amounts to a due process violation are: (1) the degree to which the misconduct hasg tenden
mislead the jury and to prejudice the accused,Darden477 U.S. at 182, andoung 470 U.S.
at 12; (2) whether the misconduct is isolated or extenseageePonnelly416 U.S. at 646; (3)
whether the misconduct is deliberatee id.at 647; and (4) the strength of the competent proof
to establish the guilt ohe accusedsee Dardend77 U.S. at 182See als@mith 567 F.3d at
256 (citingBroom v. Mitchell 441 F.3d 392, 412 (6th Cir. 200®gyle v. Million 201 F.3d 711,
717 (6th Cir. 2000)).In addition, because the challenged remankthis case were made in
response to defense counsel's opening statement and closing argument, theusturotionly
weigh the impact of the prosecutor’s remarks, but must also take into accoumsedsgdansel’s

opening salvo.”United States v. Henrp45 F.3d 367, 381 (6th Cir. 2008) (quotivigung 470
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U.S. at 12). If found that thepecialprosecutor'shallenged remarks wetenvited,” and did no
more than respond substantially in ordernright the scale,” such commemsuld not warrant
reversing a conviction.’ld. (quotingYoung 470 U.S. at 12-13). The invited response rule is not
intended to excuse the improper comments made by the special prosecutor, butioel&terr
effect on the trial as a whol&oung 470 U.S. at 13. Furthermore, under the harnmgess-
standard required to be applied on federal habeas review of a state convictiontitdmepeti

not entitled to relief unless tlepecialprosecutor’s misconduct had a “substantial and injurious
effect or influence in determining the jury’s verdictSee Broom441 F.3d at 412-13 (quoting
Brecht v. Abrahamsoim07 U.S. 619, 638 (1993)).

It is difficult to determine from the parties’ briefs the specific instancesasiggutorial
misconduct that remain for review on the merits. However, in the chart submitpeditoner
specifying each alleged improper remark by the sppotaslecutor during rebuttal closing
argument, petitioner quoted the comments subject to challenge, which weredtgdnte
defense counsel, and generally grouped those particular remarks into thgegiea involving
(1) “[i]rrelevant and inflammatory language”; (2) improper referengésisworn statements as
evidence”; and (3) improper “[b]Jurden-shifting” remark&eéDoc. 1, Ex. A; Doc. 12, Ex. 49,
Appendix B, at PAGEID# 556-58, 562-64). The undersigned will address each category of
alleged impropriety separately below, but before doing so, it is important to tamiktise
background of the case.

As discussed above, in addition to the charge for which petitioner was convicted, the
consolidated indictments contained eight other counts. Those eight charges involeethid) c
of forgery and tampering with evidence, which were based on petitioner’s allegehtiag d

court documents; (2) counts of theft in office and misuse of credit cards, whietbasad on
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petitioner’s use of her work credit card to pay appellate filing fees in lsssaught against her
in her official judicial capacity by the Hamilton CourRuyblic Defender to address her delay in
issuing rulings in certain cases; and (3) one count of having an unlawful interest ifrca publ
contract, which stemmed from the employment of petitioner’s brother to work ogdrtiorsfor
petitioner’'s chambersn April 2, 2013. SeeDoc. 12, Exs. ).

Petitioner’s primary defense at trial was that the criminal charges were “@blitic
motivated, wrong, unfair,” and “unfounded.SdeDoc. 13, Trial Tr. 870, 3582, at PAGEID#:
1573, 4285). Essentially, it was the defense’s positiorbtedless charges were brought
against petitioner for retaliatory and vindictive reasons, and for the sole purposdrohgltar
removal from the Hamilton County Juvenile Court bench, because (1) petitioner, the first
African-American, female Democrat on that bench, was the successful plaintiff in a contentious,
lengthy federal lawsuit filed against the Hamilton County Board of Electiatistive Hamilton
County Prosecutor’s Office serving as the Board of Elections’ counseh whimately resulted
in petitioner being declared the winner of the election for the juvenile court hidgestead of
the initial victor, “a wel-known, connected Republican”; (2) petitioner had requested an
investigation of the Hamilton County Prosecutor’s Office and had filed grievageasst the
Hamilton County Prosecutor and other attorneys in that office for unethical condugbirsva
matters, including their representation of petitioner in lawsuits filed against her official

capacity as judge on the juvenile coutiand (3) as a judge, petitioner alienated many

8 Specifically,the Cincinnati Enquirer and another media outlet filed a series of lavagaiiisst petitioner
to challenge her rulings restricting media access to juvenile court ginge@nd prohibiting the publication of
certain juveniles’ names.SéeDoc. 13, Trial Tr. 10168, 105679, at PAGEID#: 17121, 175982). The
Hamilton County Prosecutor’s Office eventually withdrew astipaer’s counsel and requested the appointment of
new independent counsel in that matter after petitioner filed grievaiitethesOhio Supreme Court against the
Hamilton County Prosecutor and two assistant prosecuting attomthes Hamilton County i®secutor’s Office.
(Seeid. Trial Tr. 108081, at PAGHD#: 178384). Additionalcomplaints against petitien in her official capacity
werefiled by the Hamilton County Public Defender to force her to issue rulim@3 cases pending before her.
(Seeid., Trial Tr. 146872, at PAGEID#: 217¥5). Apparently, in those lawsuits, independent counsel was
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“powerful people” in Republican-controlled Hamilton County because she “would not submit to
arbitrary political authority” and “had the audacity and . . . the constitution to r@padifmgh
ranking officials in the Hamilton County . . . Juvenile Court, to challenge influential paogle
even file grievances against the most powerful politician in Hamilton County&r quest to
seek reform and change in the juvenile court syst&eed., Trial Tr. 868-70, 878-81, 887-94,
at PAGEID#: 1571-73, 1581-84, 1590-97).

In arguing for petitioner’s acquittal on all counts, defense counsel madeausmer
statements in both openistatement and closing argumentphasizing petitioner’s “exemplary
life” and stellar character, as distinguished from the vindictive conduct ofltdar@ounty
officials who unfairly targeted petitioner for punishment because of her “moineii
unprecedented, confrontational, litigious and . . . truculent behavior and attitude” irgseekin
“reform and change in juvenile court to accomplish” the court’s purpose of {positi
development of children” and the “preservation of the family unt&ée(id. Trial Tr. 866-78,
3624-25, 3675-77, 3781-83, at PAGEID#: 1569-81, 4327-28, 4378-80, 4484-86). It is against
that backdrop that thepecial prosecutor’s challenged remarks must be evaluated.

a. lIrrelevant and Inflammatory Remarks.

Five statements by thgpecialprosecutor during rebuttal closing argument, which were
objected to at trial, have been cited by petitioner as examples of prosecuisc@ichct
involving “[iJrrelevant and inflammatory language.” They are:

1. “Maybe what Deters has to listen tdhe social worker who says this child is

being sexually abused and we can't get this child out of the home because we

can’'t get Judge Hunter to rule on the case.” (Doc. 13, Trial Tr. 3816, at

PAGEID#: 4519).

2. “And the people that are adversely affected can't appeal it because she won't
put on the final appealable order, so the child who is still stuck in the home where

appointed to represent petitioneGeg d., Trial Tr. 1591, at PAGEID#: 2294).
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there is sexual abuse until sHe (Doc. 13, Trial Tr. 3857-58t PAGEID#:
4560-61).

3. “Now he [defense counsel] says she didmnt juveniles identified by their
names under any circumstances and guess who had a problem immediately?
Well, of course, these juveniles just happen to be the six kids who beat some guy
up and hospitalized him in North College Hill because they were bored. It just so
happens that those kids —” (Doc. 13, Trial Tr. 3810, at PAGEID#: 4513).

4. “July was not a very good month for Tracie Hunter because on July 9th her

brother beat up an inmate at the detention center. And, of course, it's awfully

coincidental when people look at whether Hunter cares if a juvenile gets beat up

in the detention center and how much she cares about everybody and her first hire

was the bailiff who had been terminated for beating children.” (Doc. 13, Trial Tr.

3861, at PAGEID#: 4564).

5. “And | would suggest to you in this case, there is no question everybody is

watching this caseEverybody is watching. And everybody is wondering what is

our system of justice about in this community?” (Doc. 13, Trial Tr. 3916, at

PAGEID#: 4620)°

Theundersigned finds that the fifdtatementuoted abovevasnot sufficiently
inflammatory to pose a risk that the jury would have been mislédtdyind petitioner guilty of
the unlawfulinterestin-a-public-contract offense charged in Count 6 of the indictment in Case
No. B-1400110. The statement about “everybody” watching the case and wonderingpabout t
“system of justice” in the community igngply too vague to trigger any concerns that petitioner

was prejudiced by itStatements appealing to thentmunity consciencare permissible unless

they are “calculated to incite the passions and prejudices of the jurors”eal &mpa need to

% In the chart listing the 51 instances of alleged impropriety, petitioneiradkided with that comment the
following subsequent remark by the prosecutor, whichetiebjected to by defense counsel: “People are looking
at this. And the real questionthis: All these people | told you about downstairs on the theft casthesal people
| told you about, all these people going to be held accountable. The questianjigjge going to be held
accountable?”(SeeDoc. 1,Ex. A, at PAGEID#: 18seealsoDoc. 13, Trial Tr. 39147, at PAGEID#: 46221).
Because the subsequent remark was not objected to at trial, any claim bdsgdstaidment was procedurally
defaulted and is waivedSee suprgp. 1316. Therefore, this Court will address otihg comment that was
objected to by counsel. However, it is noted that both remarks vaete as part of the same argument directed at
the theftin-office and misusef-creditcard charges. As discussed below in addressing the objeatechment,
the specialprosecutor’s remarks were “invitedhd did not rise to the level of a due process violation. They also
did not have a substantial and injurious effect or influence on the jury inmileiteg petitioner’s guilt or innocence
on theunlawfukinterestin-afpublic-contractcharge involved in this case.

25



solve awider social problem.United States v. Lawrencé35 F.3d 385, 432 (6th Cir. 2013)
(citing United States v. Solivaf37 F.2d 1146, 1150, 11%3th Cir.1991) (finding improper
prosecutor’'s appeal to the jury’s “fear surrounding the War on Drugs”atcalated attempt to
“arouse passion and prejudice and to inflame jurors’ emotions . . . by urging them to send a
message and strike aolat to the drug problem.”)see also Hicks v. Collin884 F.3d 204, 219

(6th Cir.2004) (holding that prosecuterstdement that “the people in the community have the
right to expect that you will do your duty” was not improper, but was consideredefpr

general references to the societal need to punish guilty peopl&€)commenin this casavas

not calculated tancite the passion of the jury by appealing to the need to solve a sode
problem. Rather, the special prosecutors’ comment did no moreeitpaest jurors to act as the
communityconscience Moreover, it appears from the record that the comment was made in the
context of arguing that petitioner should not be held to a lower standard than the general publ
on the theftin-office and misusef-creditcard charges.SeeDoc. 13, Trial Tr. 3911-17, at
PAGEID#: 4615-21). That argument was “invited” and did no more than substantiafiyttreg
scale,”seeYoung 470 U.S. at 12-134enry, 545 F.3d at 38 hecause defense counsel had
suggested when addressing petitioner’s use of her work credit card in closingiatrtjuah a

judge in a “responsible position” of “honor and integrity” should be accorded “theito@nef

doubt with respect to credibility.”Sge id. Trial Tr. 3648, at PAGEID#: 4351). In any event,
even assuming that the spe@absecutor'ggeneral remarkould have inflamed the jury, which

is highly doubtful,it had no prejudicial effect because the charges of theft in office and misuse of
credit card, to which thepecialprosecutor’'s argument was aimed, did not result in a verdict of
guilty. Rather, the trial resulted in a hung jury on those charges, which were uitimatel

dismissed. The comment had no substantial and injurious effect or influence on the jury in
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reaching its verdict of guitton the “HavingAn Unlawful Interest in a Public Contract” charge
involved in this case.

As petitioner has argued, the four remaining remarks directed at attackitnonpets
character and conduct as a juvenile court judge were improper. The remarkdlaematory
and thus had a tendency to mislead the jury. Moreagguetitioner has angd 6eeDoc. 40, p,

8, at PAGEID#: 5483), the Court must consider the numerous other defaulted instances of
alleged misconduct by the special prosecutor that were not objected to at treduatiag the
following additional factors governing the flagey determination: (1) whether the remarks
were isolated or extensive; and (2) whether the remarks were deliberately entahianade?’
SeeDonnelly, 416 U.S. at 646-48mith 567 F.3d at 256 (and cases cited therdipon review
of the entire record, including the defaulted instances of alleged misconduct, thegmeter
concludes that the four inflammatory statemevise not isolated and were deliberately made.

However, as the Ohio Court of Appeals also generaiind ceeDoc. 12, Ex. 56, p. 13,
at PAGEID#: 624, the challenged remarks were “invited” responses to the many hyperbolic
statements that defense counsel made in his own opstategnent and closing argumenit.
Young 470 U.S. at 12-134enry, 545 F.8l at381. As discussed above, petitioner’s counsel
made numerous remarks portraying petitioner as an exemplary person who did nodhigg w
while serving as &lamilton County Juvenile Court judge, but rather was unjustly targeted for
punishment by the “status quo” powehstbe simply because she was assertive and stood up to

the Republicaftontrolled Hamilton County Board of Elections, Hamilton County Prosecutor’s

10 petitioner has suggested that this Court should also consider a prass tied¢ the Hamilton County
Prosecutor, Joe Deters, issued two business days before trial,alegddly “accused Judge Huni#rbearing
responsibility for the murders of two people, one of whom she refusednimitto serve detention.” (Doc. 32, p.
48, at PAGEID#: 540%ee alsdoc. 40, p. 5, at PAGEID#: 5480). However, this Court’s review of tegations
of prosecutoribmisconduct is limited to the record of events that took place duringidh@tthe jury’s presence.
Because the press release took place before the trial and was not referred tineuriagbefore the jury, it is not
subject to consideration iretermining whether or not petitioner was deprived of a fair trial bygbeial
prosecutor’s alleged misconduct during the rebuttal closing argument
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Office, Hamilton County Juvenile Court, media, and Hamilton County Public Defemder t
what was “right” in the best interest of children and the preservation cditig/funit. See,
e.g.,Doc. 13, Trial Tr. 865-95, 919, 3671-72, 3674-78, 3760, 3781-84, at PAGEID#: 1568-98,
1622, 4342-4351, 4374-75, 4377-81, 4463, 4484-87). In additiohpper’s counsel made
numerous remarks impugning the conduct and motives of the Hamilton County Prosecutor and
attorneys in the prosecutor’s office as wrong, unfair, retaliatory, vindictiveicatiyf motivated,
arrogant and hypocritical not only witespect taheir participation in théringing of the
criminal charges against petitioner, but also with respect to the Board tb&$dawsuit and
interactions between petitioner and the prosecutor’s office after she woavisattland became
a judge on the juvenile courtSée, e.g., idTrial Tr. 880-81, 888-91, 894-95, 919, 3639-60,
3684-3705, 3771-73, 3777-78, 3782-83, at PAGEID#: 1583-84, 1591-94, 1597-98, 1622, 4342-
63, 4387-4408, 44736, 448081, 4485-86).

When viewed in that context, the prosecutor’s first two challenged remarks tnsjnua
that petitioner’s delay in ruling on cases posed a danger to children placed in homges whe
sexual abuse was occurriognstituted a direct response to defense counsel’s extensive attack on
the allegety vindictive motives of the Hamilton County Prosecutor’s Office and Hamilton
County Public Defender ardefense counsel®ontrasting portrayal of petitioner as the innocent
victim who had been unfairly sued by the public defender. Specifically, in respondieigtsel
counsel’s claimshat Hamilton County Prosecutor Joe Deters was vindictive and motivated by
politics to seek petitioner’s ouster from the juvenile court bench, the spe@aktptor presented
an alternativeview of the county prosecutoré&tionsand motivations. He discussed the role of
the county prosecutor whose obligations include the protection and removal of chibdnen fr

homes where they are physically and sexually abused/laose duty it is t@aggressively
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prosecute those who would do harnthtese children. See id. Trial Tr. 3812-3815, at

PAGEID#: 4515-4518). The special prosecutor's comment about Deters’ inabilitydogem
children from sexually abusive homes due to petitioner’s delayed rulings wasmthaide

context and in response to the defense’s theory of Deters’ impolitezal motivation The
comments ere therefore invitedndmitigatedagainst the likelihood that the jury was adversely
affected in its ability to fairly evaluate the eviehce (See id. Trial Tr. 3815-16, at PAGEID#:
4518-19).

Petitioner’s counsel also devoted a substantial part of his arguments to imphgning
conduct and motives of the Hamilton County Public Defender, Ray Faller, who wayeobdsa
a “partisan” Sate witness who had acted unfairly and solely for political reasons with téspec
the filing of complaints against petitioner in her official capacity for delayssunng rulings in
cases. %ee id. Trial Tr. 915, 3670-83, at PAGEID#: 1618, 4373-86). In so arguing, defense
counsel emphasized that before Faller filed the lawsuits, petitioner had rouidevith
“meritorious, legitimate reasons” as to why her cases were pend@eg.id. Trial Tr. 3671-74,
at PAGEID#: 4374-77). The special prosecutor’s statement gbttioner’s delays in entering
final appealable orders and the impact on childikeng in homes where there is sexual abuse
was made in response to the defense’s argurantite Hamilton County Publicdlender’s
actions against pgioner were motivated by politics and partisanship and not for any legitimate
reason:

Ray Faller, as he told you, we have got children waiting to be adopted. We have

got children waiting to go get services. We have got children waiting ti&ée ta

out of homes or placed in homes. We have gotlpespo want finality and we

cant get her to rule on it.

And the people that are adversely affected can’t appeal it because she won't put
on the final appealable order, home where there is sexual abuse emtil sh
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(Id., Trial Tr. 3857, at PAGEID#: 4560)[he special prosecutor's comments were an invited
response to defense counsel’s assertion that the public defender was motiyatigcbyand
not for legitimate reasons

In the remaining two statemerdisallenged by petitioner, the special prosecutor made
remarks about (1) petitioner’s hiring of a bailiff who had previously “been tereul for beating
children” and (2) the violent conduct of six juveniles whose identities petitioner sought to
protect fom publication, which led to the lawsuits filed by the media against petitioher in
official judicial capacity. (Id., Trial Tr. 3810, 3861, at PAGEID#: 4513, 4564).

It appears from the record thithe special prosecutor&hallenged remark about
petitioner’s bailiff was made in response to many statements by detamssetin both his
opening statement and final argument to the effect that petitioner’s actiondjngdhose
pertaining to the Hamilton County Youth Center where the incident occurreddhatHer
brother’s termination as a juvenile corrections officer (JCO), were done concgra for the
juveniles’ safety and their welfareS€e id. Trial Tr. 883-86, 3677, 3733, 3782, at PAGEID#:
1586-89, 4380, 4436, 4485). ThHgecial prosecutorsomment suggesting otherwise, therefore,
was invited. In any event, it is highly doubtful that the jury was misled to convitbpet for
having an unlawful interest in her brother's employment termination proceetiirtge basis of
that comnent rather than the evidence, particularly given that the trial court respondednsedefe
counsel’s objection by giving the following curative instruction:

What counsel says in closing argument is not evidence. The evidence that you

will decide this cases what you heard from the mouths of withesses on the

witness stand, plus the exhibits.

You could make reasonable inferences based upon what the evidence is. You are

the sole determiner of the evidence so | will let you determine whether gounot
canmake reasonable inferences based upon what the evidence is.
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(Id., Trial Tr. 3862, at PAGEID#: 4565). As discussed below in addressing the other categories
of prosecutorial misconduct alleged by petitiorseinfra pp. 38, 44, 46hat instruction was
one of many such instructions given by the trial court during the course of the’adoseng
arguments, as well as in its final instructions to the jury, which is another thataveighs
against a finding that the special prosecutor’s inflammatmarks prejudicially affected the
jury’s verdict of guily in this case.

The remark about the six juveniles was made during the course of the special
prosecutor’s rebuttal argument attacking the defense’s position ¢hettdinges were “politically
motivaed” and vindictive because petitioner had taken certain actions as a juvenile court judge
that alienated “higltanking” and “influential people” in Hamilton County, including
representatives of the news medibo suedetitioner for resicting access ther courtroom.
(See id. Trial Tr.869, 3807-10atPAGEID#:1572, 4510-18 The remark was specifically
directed at comments made by petitioner’s counsel in his opening statemetidysstnming
that petitioner alienated “the media” in Hamiltonu@ty when, in an effort “to protect children
and develop children positively,” she refused to permit the publication of juveniles’ names
“under any circumstances.’Sée id. Trial Tr. 887, at PAGEID#: 1590). In those comments,
defense counsel also impugghthe motive of the media in filing the lawsuits against petitioner
by suggesting that the media had a “problem” with petitioner’s protectile apt because the
“crimes were so egregious that we want to protect the public by knowinghéme(s],” but
“because we want to sell papers3eég id).

Defense counsel’'s comments about the political nature of the charges agdiosiepeti
and the motive of the media in filing suit against petitioner opened the door for thé specia

prosecutor’'s remarks ameissened the effect the statement had on the jury’s ability to evaluate
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the evidence fairly. Even if the special prosecutor’s remarks were not intige@ptrt finds the
remark did not have a substantial and injurious effect on petitioner’s conviction. irgllhe
defense’s objection, the trial court admonished both counsel and instructed the jony, “Sa
instruction, ladies and gentlemand. Trial Tr. 3811, 4514), meaning the instruction that

court reiterated numerous times during the coursdosfng argumentsthat counsels’

arguments were not evidence and that the jury was to make its decision based ¢tmiheytes

of the witnesses and exhibits admitted into eviden8eeDonnelly, 416 U.S. at 644 {i®essing
curative instruction issued by trial court that arguments of attorneysnetexidence and

holding petitioner was not deprived of fair tridpited States v. Warshai31 F.3d 266, 306

(6th Cir. 2010) &ny prejudicecaused by prosecutot®mments was either extinguished entirely
or diminished drasticallpy curative instructions that closing arguments were not evidence and
to disregard personal opinions of counséhjted States v. Robert386 F.2d 1026, 1031 (6th

Cir. 1993)(“the prejudicial effect of improper comments may be negated by curative fiostsuc
to the jury). Any potential prejudice from the special prosecutmiarks wadikely dispelled

by the court’s instruction. Indeed, the fact that the jury did not convict petitonge eight

other charges against hailitates against a finding that the special prosecutor’s remark inflamed
the jury against petitioner or prejudicially affected the jury in reachingiits/gerdict on the

one charge contained in Count 6.

Finally, strong andubstantial evidence wagroduced to establish petitioner’s guilt on
the charge set forth in Count 6 of the indictment in Case No. B-1400110, which was based on
petitioner’s alleged interference with the employment termination proceeduwdsging her
brother, Steven Hunter. Petitioner has suggested in her reply to the returnsodtwrit t

petitioner’s conduct was not proscribed by the applicable criminal statue Refi Code §
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2921.42(A)(1). EeeDoc. 32, p. 65, at PAGEID#: 5419). However, the Ohio Court of Appeals
rejeced that claim on direct appeal, holding that (1) the state statute criminalizes intefleye
a public official not only in the “initial hiring of a family member,” but also in “otheeas of
employment, including termination proceedings”; and (2) regardless of the @utddahe
employment proceeding, the crime is complete at the moment one uses hetyauthioe
influence of her office to secure a family member’s continued employmiéot. 12, Ex. 56,
pp. 7-9, at PAGEID#: 618-20). In this federal habeas proceeding, the Court must dedeisto a
bound by the state court’s ruling on those skateissues.See, e.g., Bennett v. Warden,
Lebanon Corr. Inst.782 F. Supp.2d 466, 478 (S.D. Ohio 2011) (and cases cited therein)
(“[B] ecause the state atsiare final authority on stataw issues, the federal habeas court must
defer to and is bound by the state court’s rulings on such mattéteygrs v. OhipNo.
1:14¢cv1505, 2016 WL 922633, at *7 (N.D. Ohio Jan. 21, 2016) (Report & Recommendation)
(citing Olsen v. McFayl843 F.2d 918, 929 (6th Cir. 1938“federal habeas courts are bound by
decisions of intermediate state courts on questions of state law unless convinttezidtede’s
highest court would decide the issue differentlgtjopted 2016 WL 916602 (N.D. Ohio Mar.
9, 2016) Seealso Wilson v. Corcorarf62 U.S. 1, 5 (2010) (quotirstelle v. McGuire502
U.S. 62, 67-68 (1991)) (“it is not the province of a federal court to reexaminegtate-
determinations on stataw questions”).

In this case, the following evidence was introduced to establish that pettanaritted
the offense charged in Count 6. Evidence was presented that late in the evening on July 25,
2013, the same date petitioner’s brother received notice that a recdatierhad been made
for his termination as a JCO at the Hamilton County Youth Center due to an incideat wit

youth that had occurred earlier that month, petitioner sent an email to emplotfeegauth
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center scheduling a “closed” meeting to discussain issues, “several” of which had been
raised by her brother as defenses in response to the inci@eeDac. 13, Trial Tr. 2136-41,
2334-35, at PAGEID#: 2839-44, 3037-38). Both the superintendent and assistant superintendent
of the youth center, who were excluded from the meeting, testified of corleeynisad in

reaction to petitioner’'s emailSpecifically, the superintendent, Dwayne Bowman, testified that
the email was concerning as it exhibited a “conflict of interest” on the partinbper, “would
cause confusion with the staff,” and could “jeopardize” Steven Hunter’'s ongeimgiriation
process.” Id., Trial Tr. 2141, at PAGEID#: 2844). The assistant superintendent, Brian Bell,
who recognized the “familial relationship between Steven Hunter and Judge Hwedgdigd

that because the administration was excluded from the meeting, he “felt as tmuglge had
some direct concerns about our actions and she was going to speak to the resident®about i
conduct basically her own investigation. The staff, pardon md.; Trial Tr. 2336, 2338, at
PAGEID#: 3039, 3041).

In addition, evidence was presented that on July 29, 2013, a few days before Steven
Hunter's August 1 termination hearing, petitioner asked Bowman to provide her With “a
incident reports” related to thedividual youth involved in the incident with her brother and
“any and all JC®” and staff involved with that youth “prior or subsequent to the incident with
JCO Hunter,” including “all incidents reported during any timeframe thatyfibéh] was
detained at the Youth Center.ld( Trial Tr. 2143-45, 2147, at PAGEID#: 2846-48, 2850).
Petitioner also asked Bowman to provide her with “copies of all incidents relcorasving
[the youth’s] encounter with police,” as well as “copies of all drug testerp@ed” on the youth
“during all times at the Youth Center” and “medical repoftany positive drug tests . . .

including substances detectedltl.( Trial Tr. 2144, at PAGEID#: 2847). Bowman, who
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testified that he was concernalbdout‘even more of a conflict of interest” and was “trying to
protect the integrity of the disciplinaprocess,” replied that he would forward the “incident
reports and medical documents,” but also asked petitioner to clarify whether sbd hiamto
include “the secondary documents” related to the investigation, which were “aimbbeyond

the information . . . normally provide[d] to someone not directly involved in the investigation.”
(Id., Trial Tr. 2147-49, 2151-52, at PAGEID#: 2850-52, 2854-55). In her response, petitioner
stated: “l would like all documentation of every incident and every employeénpsgtto [the
youth] during his detention at the Youth Center, including reports made to any stafidey’pol
(Id., Trial Tr. 2152, at PAGEID#: 2855). Thereafter, on July 30, Bowman provided petitioner
with the documents she had requestéd., Trial Tr. 2153, at PAGEID#: 2856).

Steven Hunter testified that on July 31, the night before his termination hearifgeand t
day after Bowman forwarded to petitioner the documents she had requested, he met with hi
attorneyand provided her with documents that his sister had given hédn.T(ial Tr. 2328-30,
at PAGEID#: 3031-33). The attornayho was called as a defense witness, testified on direct
examination that at that meeting, Steven Hunter only gave her copies ofetisymrovided to
him athis initial hearing in the employment matteBe¢ id. Trial Tr. 3162-63, at PAGEID#:
3865-66). However, on cross-examination, the attoadeyitted that she rejected other
documents that Steven Hunter showed her that night because she “didn’t want to be . . . involved
in anything unethical and because [she] was going to look at the documents [that would be
provided by the hearing officer] the next morningSeé¢ id. Trial Tr. 3171, 3174, 3177, at
PAGEID#: 3874, 3877, 3880). Moreovéie attorneyaffirmed that she had previously testified
before the grand jury th&teven Hunter told her where those documents came from and that she

did not accept them because she was “concerned that [she] might have to make ae@bhical

35



to the Supreme Court about the person that gave him the documéahtsTriél Tr. 3175-76,
3178-79, 3181, at PAGEID#: 3878-79, 3881-82, 3884).

Such evidence, when viewed as a whole, constitutes strong and substichtiate that
petitioner “knowingly authorized, or emplay¢he authority or influence of her office” as a
Hamilton County Juvenile Court judge “to secure the authorization” of her brotostinued
employment at the Hamilton County Youth Cente8edDoc. 12, Ex. 1, at PAGEID#: 115-16).
Petitioner argues iher reply to the returns of writ that the evidence of guilt is weak because
three jurors, who had voted to convict petitioner, changed their minds “immediatelyiglost-
and because the State “did not produce any alleged document that [petitionegrganagHer
before his termination hearing, nor did it elicit testimony describing such dotsmentents.”
(Doc. 32, pp. 65-66, at PAGEID#: 5419-20). The undersigned is not persuaded by those
arguments. The determination regarding the strength @vidence is based on an assessment
of the evidence in the trial record, not on any reevaluation by individual jurors ofritiair i
verdicts. Bowman gave detailed testimony about the content of the documentterkyes
petitioner. He also stated thH#e secured and delivered the requested documents to petitioner on
July 30, 2013. Steven Hunter testified that the next night, he provided his attorney with
documents given to him by petitionérs sister. Steven Hunter’s attorney further testified that
she refused on ethical grounds to accept documents from Steven Hunter that had not been
previously provided at an initial hearing in the employment termination mé&tesh evidence
was sufficient to show that petitioner’'s conduct not only involved the delivery to herhobthe
documents that had been provided to her by Bowman the previous day, but also involved, as the
Ohio Court of Appeals reasonably found in ruling on petitioner’s claim challenging the

sufficiency of the evidence, the delivery of documents “to which Steven Hunter was not
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entitled.” SeeDoc. 12, Ex. 56, p. 9, at PAGEID#: 620). Because, as a matter of Ohio law, the

criminal offense was “complete, at the latest, when [petitioner] deliveeeddcuments to her

brother” Gee id), the evidence discussed above was more than sufficient to demonstrate that

petitioner used her authority or influence of her office as a Hamilton Countyillu@eurt

judge to secure a favorable ruling in the termination proceedings perttortieg brother.
Accordingly, in sum, upon review of the entire record and after weighing all the

applicable factors, the undersigned concludes that the five objectednments by the special

prosecutor during rebuttal closing argument, which have been challengedtiongetis

“irrelevant” and “inflammatory,” did not deprive the petitioner of a fagltend, in any event,

did not have a “substantial and injurious effect or influence in determining the yerget.”

See Broon441 F.3d at 412-13 (quoti@yecht 507 U.S. at 638).

b. References to Unsworn Statements as Evidence.

Two remarks by the speciptosecutor during rebuttal closing argument, which were
objected to by defense counsel at trial, have been challenged by petitioner omitioketigad
they constitud improper references to “unsworn statements as evidence”:

“And you know that to be true because [defense counsel] told you that. Here’s
what he told you in his opening statement. When you listen to all of the evidence
in this case it will be clear thétte charges” (Doc. 13, Trial Tr. 3806, at

PAGEID#: 4509).

“[B]y January 25th, 2013 Tracie Hunter had established a reputation in this
community, not just in juvenile court, but in this community of exactly what
[defense counsel] says she was in hisnipg statement which wasjudge who

won't be controlled by —” (Doc. 13, Trial Tr. 3865, at PAGEID#: 4568).

Upon review of the record, it appears that the special pros&ctgorarkssought to

1t is noted that although the transcript refers to a date of January 25eib#Bthe special proseator
or the court reporter erred in that regard because it appears from the recorel stetethent was made in response
to arguments pertaining to events that occurred on July 25, afiéBpetitioner’s brother was informed of his
employment termin&n hearing.
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emphasizehe lack of evidence supporting defense cotm#igeory that the charges were

politically motivated, as well ake fact that defense counsel had himself characterized the
petitioner as confrontational and as a judge who would not be controlled or restrithed by
powersthatbe in his opening statement and closing argumege¥oc. 13, Trial Tr. 3805-07,
3865-66, at PAGEID#: 4508-10, 4568-69). Because both were alluded to in counsel’'s opening
statement, the special prosecutor’s remarks, when viewed in context, do not ajyeear t
improper but appear to be “appropriate comments on the ‘quantitative and qualitative
significance of the evidence.'United States v. Gonzalezl2 F.3d 285, 293 (6th Cir. 2008}.

was not improper for the special prosecutor to refer to statements thaedssansehad made

in arguing the defense’s positiotd.

In any event, even assuming that there was any improprietypdoealprosecutor’s first
remark was invited to “right the scale” as it was made to counter defense courtselsvex
argument®ssentialy portraying petitioner as having done nothing wrong and the Hamilton
CountyProsecutor’s Officas the “poor loser” in the Board of Elections lawshet participated
in the bringing obaseless criminal charges against petitioner for politically metivat
vindictive reasons in order to obtain her removal from the berge ifl. Trial Tr. 3804-09, at
PAGEID#: 4507-12see also id.Trial Tr. 865-82, 888-95, 919, 3639-42, 3652-55, 3659-60,
3697-98, 3704-05, 3760, 3771-72, 3777-78, 3781-83, at PAGEID#: 1568-85, 1591-98, 1622,
4342-45, 4355-58, 4362-63, 4400-01, 4407-08, 4463, 4474-75, 4480-81, 4484-86). As
distinguished from the it comment, the special prosecutor’s second remark was asserted in the
context of a different argument. Specifically, the statement was made in tsofpjher State’s
position that there was a valid basis for Dwayne Bowman’s and Brian Befiterns that

petitioner was interfering in the employment termination matter involving her br&tesen
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Hunter, when she sent an email on July 25, 2013 scheduling a “closed” meeting witlorlamilt
County Youth Center employees, three or four hours after her bretteeved notice of his
recommended termination and hearing on August 1, 28&e ifl. Trial Tr. 3864-68, at
PAGEID#: 4566-71). The comment was also invited to the extent that defense counsel had
asserted in his own closing argument that the meetiegeefto in petitioner’'s email “was
planned months ago” and that $pecialprosecutor’s attempt to prove that petitioner “just came
up with this idea of a . . . meeting so that she could . . . get information to help Steve” was
“nonsense.” $ee id. Trial Tr. 3729, 3731-32, at PAGEID#: 4432, 443)-

After defense counsel objected to the remarks, the jury was instructedcasrthe
reiterated numerous times during the course of closing arguments, that ‘scangeghents were
not evidence and that the jury was to make its decision “based upon what you hear from the
mouths of the witnesses sitting on the witness stand, plus the exhibits which have b&ed admi
during the course of the trial."Sée id. Trial Tr. 3806-07, 3866, at PAGEID#: 4509-10, 4569).
Upon review of the entire record, and for the reasons discussed above in addressing the
prosecutor’s improper inflammatory remarks, the undersigned concludéisetab challenged
remarks generally referring to defense counsel’s own characteniodtibe petitioner were not
improper and, in any event, did not deprive petitioner of a fair trial or have a sudlsdadti
injurious effect or influence in determining the jury’s verdict in this case.

c. Burden-shifting Remarks.

Finally, petitioner claims that the followingtatements by the specmbsecutor during
rebuttal closing argument, which were objected to at trial, improperly ghifecburden of proof
from the State to the defendant:

1. “And the case we presented to you all proves that we’re not involved in the
politics because we have not put the politics into play here and we have not put
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the people to come in here to bad mouth her and we have not brought the people
from Juvenile Court that [defense counsel] is anxiougtanghere. If he wanted

all those people in here to tell you what they knew about it why didn’t he bring
them?” (Doc. 13, Trial Tr. 3808-09, at PAGEID#: 4511-12).

2. "“If he [defense counsel] wants to be critical of why we didn’t do what we
would do, he had all opportunity to call anybody he wanted.” (Doc. 13, Trial Tr.
3810, at PAGEID#: 4513).

3. “[Defense counsel] keeps wanting to know why | didn’t call Joe Deters. Why
didn’t he call Joe Deters and ask him about the conspiracy?” (Doc. 13Trial
3817, at PAGEID#: 4520).

4. “The reason he [defense counsel] didn’t call him [Joe Deters] is because he
didn’t want to hear what he had to say. More importantly, he didn’t want you to
hear what he had to say. And it's the reason he didn’t call any of the other
witnesses that he criticized us for not calling because he didn’'t want you to hear
what they had to say.” (Doc. 13, Trial Tr. 3818, at PAGEID#: 4521).

5. “Now what do you think the other judges in this county think about that? |
didn’t see any of them come to her defense and let her pick her own lawyers.”
(Doc. 13, Trial Tr. 3890, at PAGEID#: 4594).

6. “Do not believe that if there was anyone anyplace that would say as either as a
judge | could put any date on there that they wouldedtere?” [sic] (Doc. 13,
Trial Tr. 3907-08, at PAGEID#: 4611-12).

7. “She has been entitled to put any document in the record that she wanted. She
has been entitled, and she didn’t have to, but she was entitled to put any witness
on.” (Doc. 13, Trial Tr. 3917, at PAGEID#: 4621).

8. “He [defense counsel] has or not been given the opportunity to bring anybody
he wants.” [sic] (Doc. 13, Trial Tr. 3919, at PAGEID#: 4623).

9. “But | am the one that could tell you, and he [defense counsel] could object to

it, that if he has got that much for them and these people know that much and

these people had this case so much he had a duty to call them and he should have

called them ad he should have proven it to you.” (Doc. 13, Trial Tr. 3922, at

PAGEID#: 4626).

As an initial matter, contrary to petitioner’s contention,gpecialprosecutor’s seventh
and eighth remarks quoted above were not burden-shifting, and it is higiklgiyithat the jury

would have interpreted them as shifting the burden of proof from the State to the defemse. Th
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prosecutor merely stated that the petitioner was provided the opportunity duringlttoe tr
introduce documents and call any witness sheted to testify on her behalf. The remarks were
made in the context of arguing that petitioner had received a fair trial. Mor#o¥epecial
prosecutor did properly point out in one of the challenged comments that petitioner was not
required to calany witnesses.

In the first, second, sixth and ninth remarks quoted abovep#walprosecutor was
essentially responding to statements that defense counsel made during mgsaztpement
regarding the&State’sfailure to call “people from Juvenil@ourt,” including judges, whom
counsel claimed were the only witnesses who could have established that petdronetted
the charged crimes stemming from the backdating of certain documents andthefhiri
petitioner’s brother for overtime work at getner’s office When a defendant “implie[s] at
closing that the government failed to [present certain evidence] becauseddgrecewvould be
favorable to the defendant,” the prosecutor may properly comment that the “dédbepsedild
have [presented that evidence] if desiredriited States v. NewtpB89 F.3d 631, 638 (6th Cir.
2004),vacated on other ground546 U.S. 803 (2005%ee also United States v. Williane$2 F.
App’x 366, 379 (6th Cir. 2016) (prosecutor’s suggestion that defendant leanadcalled
particular witness not improper when made in rebuttal to defense implication diasngg
argument that government failed to call a witness where evidence would béfavorthe
defendant)United States v. Hun278 F. App’x 491, 497 (6th Cir. 2008]P]rosecutor’s
remarks were not intended to shift the burden of proof or otherwise mislead the jugjudrger
the defendant. They were intended simply to dispel the notion, suggested by defenddet, that
government had improperly withheld informatignUnited States v. Brow®%6 F.3d 124 (6th

Cir. 1996) (holding that prosecutianbbservatio in rebuttal argument thdefense counsel had
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not caled a handwriting expert was appropriate rebuttal to defense’s refererasimng ¢o
prosecution’dailure to call such a witnesd)nited States v. Clarl©82 F.2d 965 (6th Cir. 1993)
(holding that no improper burden shifting occurred when prosecutor remarked upon defendant’s
failure to call a witness in response to defense counsel'giagghat the witness would not
have corroborated testimony of another government witn@$&) .speciaprosecutor’'s
responsiveemarkswere invited given that defense counsel devoted a large part of his closing
argument to pointing out all of the witrses that the State failed to call to prove its case.
Specifically, petitioner’s counsel argued in reference to the forgery and tagaip@h-evidence
charges:

And before | forget, if you want to say that she’s the only person that’s doing this

over atthe juvenile court, bring them over here. Call Judge Williams, call Judge

Grady, call Judge Lipps, call another judge over here, just one. Prove your case

so that there would be evidence that Judge Hunter is the only person that

backdated. You've got the burden of proof. You're saying what she did is

atypical, unusual and fraudulent. Call just one other judge to prove their case to

show me what she is doing is not done in juvenile court. Why didn’t | do it?

Because | don’t have the burden of proof.
(Doc. 13, Trial Tr. 3607-08, at PAGEID#: 4310-11). At another point in closing argument,
defense counsel stated: “But what you won’t hear and what you won't see i§ falgjetive,
neutral testimony from witnesses who know all about this case thatower at the Juvenile
Court and that should have been subpoenaed and should have c[o]Jme in here to prove their case
beyond a reasonable doubt besides getting a selective person who can testifigiona fas
consistent with your case.’ld(, Trial Tr. 3668-69, at PAGEID#: 4371-72). Later, defense
counsel argued at even greater length as follows:

And I'll tell you one thing too. When they rested you were surprised. You were

surprised. You thought more was coming. You thought more was coming. . . .

You know why you thought more was coming? Because more should have

c[o]Jme to prove their case beyond a reasonable doubt. And you were waiting, but
it didn’t happen. They rested. You thought, wow. And, yes, | was surprised
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when they rested. You were tbecause you expected more evidence.

So what evidence wasn’'t proven? Well, number one, [the prosecutor] didn’t call
Lisa Miller[, a journal clerk at the Hamilton County Juvenile Court and
petitioner’'s case manager who was called as a defense witndsst]ffoabout
backdating, about this purpose to mislead, the purpose to defraud when they're
doing a judicial entry.

| already told you they didn’t call Judge Lipps, Judge Grady, Judge Hendon,
Judge Williams. They didn’t call one judge from the Juvetert. It's real

simple. Just call one judge to say, you know what, . . . if you sign your name to a
backdated judicial entry you are misleading the prosecutor under these
circumstances. You are trying to corrupt a proceeding. One judge. Not one.
Wha is that? That's a halfaked cake. Just like everything else from the
investigation all the way up to the charges, all the way up to their presentation a
trial. Why not call them?

*kkk

Now, not only do they not call a judge, they didn’t call anybody from the
Hamilton County Juvenile Court that could say backdating a judicial entry was
not routinely done or that backdating a judicial entry is wrong.

... .What does Judge Williams do? Does he backdate judicial entries? . .. Ask
Judge Williams that. If this is so wrong, if it's an attempt to mislead, ask Judge
Williams. Why wasn't he called? He’s a sitting judge right now. He does the
exact same thing Judge Hunter does. Where is the evidence? | don’t have the
burden of proof. . . .

*kkk

You needed Connie Murdock to say - - Connie Murdock. Where’s Connie
Murdock? Connie Murdock is the case management executive at the Hamilton
County Juvenile Court. She is the mother of backdating. . . .

So why don’t they call her to say, no, no, no, no, | didn’t teach anybody no
backdating. 1didn’t train anybody on backdating. We don’t backdate judicial
entries. Why didn’t they get her to say if you [were] signing a backdadezigh

entry you were trying to mislead the court[?] Why couldhe say that? She

would be the person that would be more competent to do so than just a hired gun
from the assistant Hamilton County Prosecutor’s Office.

What evidence did they fail to prove with respect to unlawful interest in a public
contract, Count 5? They failed to call Avery Corbin], petitioner’s bailiff,] to
prove that the judge told him or made him contact Mr. Bowman regarding Steve
Hunter. That's what you needed and that's what you did not get.
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*kkk

Why didn’t you call Karen Oakley Eversdasa Miller, Erica Farris that was

there that day that could say that the judge had something to do with Steve

coming over? They would know this. Ask them whether or not the judge, as

compared to Avery Corbin, secured his presence, instead of justgria&in

argument. . . .

(Id., Trial Tr. 3749-46, at PAGEID#: 4442-47).

The undersigned finds that in light of defense counsel’s extensive argumeifdsythe
responsive remarks by the spegedsecutor did not rise to the level of a due process violation.
They also were not prejudicial because the comments pertained to charges ubathevjuiry
did not convict and which were ultimately dismissed. In any event, it is highly yniitejury
would have been misled by tepecialprosecutor’s remarks to shift the burden of proof from the
State in reaching its verdict on Count 6, particularly given the numerous timespest
counsel emphasized that the defense did not have the burden to prove anything, which was
corroborated by the court’s final instruction that the burden of proof rested Igntinethe
State. $ee, e.g., idTrial Tr. 865, 895, 920, 3647, 3652, 3705, 3706, 3720, 3741, 3746, 3759,
3766, 3784, 3917, 3918, 3919, 3922, at PAGEID#: 1568, 1598, 1623, 4355, 4384, 4408, 44009,
4423, 4444, 4449, 4462, 4469, 4487, 4621, 4622, 4623, 462&|so id.Trial Tr. 3931, at
PAGEID#: 4635). Indeed, when his first remark was objected to by defense counsetdiaé
prosecutor himself confirmed that the defense “has no burden of pidofTrial Tr. 3809, at
PAGEID#: 4512), and he reiterated at another point that the State bore the burden of proof to
establish beyond a reasonable doubt that petitioner committed the offenses abangsicher.

(Id., Trial Tr. 3896, at PAGEID#: 4600).

The fifth statement challenged by petitioner was made by the special prosedhbeor i

context of arguing about petitioner's wanting her own lawyers in lawsl@tsdgainst her in her
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official capacity, as opposed to the attorney who was appointed to represent her after the
Hamilton County Prosecutor’s Office withdrew as her counsel in those c&sesid(Trial Tr.
3890, at PAGEID#: 4594). The comment as to what “the other judges,” who didmetto her
defense, might think about her “pick[ing] her own lawyers” was a vague, passaiagkr

directed at countering defense counsel’'s arguments portraying petitidreriag done nothing
wrong in alienating the powetkatbe while serving as agige on the juvenile court. It is highly
unlikely that the comment would have been construed as shifting the State’s burden td proof
the defense on any of the criminal chargksany event, following defense counsel’s objection
that “we have no burden,Id, Trial Tr. 3890, at PAGEID#: 4594), the trial court reiterated its
previous instruction: “What counsel says to you in final argument is not evidence. déecevi
on whid you will make your decisions is what comes from the mouths of the witnétisgs s

on that witness stand, plus the exhibits. . .. You are the sole determiner of the evidence. . . .
[W]hat they say about the law is not necessarily the law. Whgtthedaw is, itis. And | will
instruct you on the law. . . ."Id., Trial Tr. 3891, at PAGEID#: 4595). Following the special
prosecutor’s rebuttalrgumentthe trial court explicitly instructed the jury tH@jhe burden of
proof rests entirely orhe State of Ohid (See id.;Trial Tr. 3931, at PAGEID#: 4635Any
concerns of impropriety with the special prosecutor's comment were dimintsioegh the trial
court’s instructions.See Wogenstahl v. Mitchefi68 F.3d 307, 332 (6th Cir. 2012).

Finally, the third and fourth remarks challenged herein were improper to time evee
the speciaprosecutor commented on defense counsel’s failure to call the Hamilton County
Prosecutor as a witness to prove the defense theory that the charges braaghpagtioner
were politically motivated. Those comments were not invited because defensel coaver

suggested in his arguments to the jury that the State should have called the prasecutor
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witness to show lack of political motivation in pursgithhe criminal chargesAlthough “[i]t is
improper for the prosecutor to suggest that the defendant has the burden of proof or any
obligation to produce evidence to prove his innocenieséph v. Coylel69 F.3d 441, 474 (6th

Cir. 2006);see also Wogenstali68 F.3d at 332heundersigned is convinced that the jury was
not misled by thapecialprosecutor’s remarks to shift the burden of proof from the State to the
defense in determining its verdict in this case. As discussed above, defenséarognssized
numerous times during closing argument that the State had the burden of proving thed crimi
charges beyond a reasonable doubt and “we do not have to prove anyBwegd.(Trial Tr.

3584, 3585-86, 3594, 3596, 3597, 3608, 3635, 3647, 3652, 3676, 3681, 3696, 3706-07, 3741,
3748, 3783-84, at PAGEID#: 4287, 4288-89, 4297, 4299, 4300, 4311, 4338, 4350, 4355, 4379,
4384, 4399, 4409-10, 4444, 4449, 4486-87). Even more specifically, defense counsel stated:
“Political motivation is not a defense. @it have to prove political motivation in order for
[petitioner] to be found not guilty of all the chargesld.(Trial Tr. 358384, at PAGEID#:
4286-87). Defense counsel also reiterated when objecting to some of the praseentarks

that “[t}he ddense has no burden of proof.Sde id. Trial Tr. 3817-18, at PAGEID#: 4520-21,
4594, 4612, 4621-22, 4623). Furthermore, the trial court explicitly instructed the jury before it
retired to deliberate that “[tlhe burden of proof rests entirely on the 8t®hio” and “[a]

defendant must be acquitted unless the State provides evidence which convinces you beyond a
reasonable doubt of every essential element of the crime charged in the indict{8ee id.

Trial Tr. 3931, at PAGEID#: 4635). In addressing the many objections that were lodigethby
parties during closing arguments, as well as in its final instructions to the juoguhtealso
reiterated numerous times that “[w]hat counsel says to you in argument isdestaa/; that

“[t]he eviden@ upon which you will base your decision is what you heard from the witness stand
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from the mouths of witnesses sitting on the witness stand, plus the exhibits whicle@ave b
admitted during the course of the trial”; and that “what the Court tells you waémstuct you
is the law” to follow when determining the verdicSeg id. Trial Tr. 3495-96, 3505-06, 3530,
3577, 3610, 3754-55, 3782, 3806-07, 3810, 3816, 3830, 3862-63, 3891, 3924-26, at PAGEID#:
4198-99, 4208-09, 4233, 4280, 4313, 4455-56, 4485, 4509-10, 4513, 4519, 4533, 4564-65, 4595,
4628-30). See Wogenstah68 F.3d at 332 (givingearly identical curative and final
instructions in response to comment on defendant’s failure to subpoena witnesses iagqd findi
“instruction immedately followingthe prosecutiors potentially improper comments as well as
the final instructions assuage any concerns of misleading th@.juyially, the jury is
presumed to have followed the court’s instructions on the burden of [Beef e.g., Brenson v.
Coleman__ F. App’x__, No. 15-4015, 2017 WL 722003, at *3 (6th Cir. Feb. 23, 26&&)also
Weeks v. Angelong28 U.S. 225, 234 (2000)¥Vashington vHofbauer 228 F.3d 689, 706 (6th
Cir. 2000) (citingRichardson v. MarsM81 U.S. 200, 211 (1987)).

As discussed above in addressing the prosecutor’s inflammatory remarks, strong
evidence was presented at trial to establish petitioner’s guilt for theseficharged in Count 6.
In light of that evidence, the numerous statements that were made by couhtbed eourt
properly relaying to the jury that the State had the burden of proof, the court’somsmer
admonitions to the jury that it was to apply only the court’s instructions in deterntiv@ng
petitioner’s guilt or innocence on the criminal charges and that counsels’ertpmere not
evidence upon which the jury could base the verdict, the undersigned concludes thaepstiti
claim challenging the nine remarks by #pecialprosecutor during rebuttal closing argument as
“burdenshifting” lacks merit.

d. Conclusion.

In sum, petitioner has not demonstrated that she is entitled to habeas retiebibése
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claims of prosecutorial misconduct alleged in Ground One that remain for reviéw oretits.
Although as a general rule the federal habead cowst apply a deferential standard of review,
the undersigned has assumed, without deciding, in petitioner’s favor that the ingncianns

are subject to de novo review. However, even under that standard, petitioner’ shelbemging
two remarks a#tigedly containing references to “unsworn statements” lacks merit. Those
remarks were not improper, nor did they deprive petitioner of a fair trial or hawestantial and
injurious effect or influence in determining the jury’s verdict in this casereMer, although

some of thespecialprosecutor’s remarks challenged by petitioner as “busihéiting” may have
been improper, the undersigned is convinced upon review of the record that the jury was not
misled by those comments to shift the burden froenState to the defense in deciding
petitioner’s guilt or innocence on the criminal charges. Finally, four adpikeialprosecutor’s
comments challenged as involving “irrelevant and inflammatory languages’ improper, not
isolated and deliberately madelowever, upon review of the record, because the remarks were
invited responses to the many hyperbolic statements that defense counsiel his.de/n
openingstatement and closing argumantd because strong and substantial evidence was
presented to emblish petitioner’s guilt for the offense charged in Count 6 of the indictment in
Case No. B1400110, the undersigned concludes that they did not deprive petitioner of a fair trial
and, in any event, did not have a substantial and injurious effect arindun determining the
jury’s verdict of guilt with respect to that charge.

B. Petitioner Is Not Entitled To Relief Based On The Claim In Ground Two
Challenging Restrictions On Briefing In The Accelerated Direct Appeal Proceedq

In Ground Two of theetition, petitioner alleges that she was denied the effective
assistance of appellate counsel under the Sixth Amendment and her due pybtéssiri

meaningful appeal wheim accordance with standards governing accelerated appeals, the Ohio
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Court of Appeals placed restrictions on the length of her appellate brief and gidbvide her
with an opportunity to submit a reply brief. (Doc. 1, at PAGEID#: 5-7, 11-13).

As discussed above in setting forth the procedural background regarding pétitione
direct appeal, after the Ohio Court of Appeals placed petitioner’s consolidatedsappéa
accelerated calendar, petitioner’s counsel filed a motion requesting thatttee Ime removed to
the court’s regular calendar because the “fiftpage page limit” for briefs in accelerated
appeals “would be insufficient” to address the issues involved in the &GsebDaoc. 12, Ex. 35,
at PAGEID#: 329). Although the Ohio Court of Appeals denied the motion, the parties were
granted leave to “file briefs not exceed 25 pages.ld(, Ex. 36).

Thereatfter, petitioner’s counsel filed a 35-page brief on petitioner’s behalfiich three
assignments of error were asserted challenging the trial court’snia) depetitioner’'s motion
for judgment of acquittal, (2) refusal to poll the jury after the verdict wasaled and
announced in open court, and (3) failure “to meaningfully cure the prosecution’s pervasive
misconduct during its rebuttal and closing argumerbée(id, Ex. 39). Because the brief
exceede@5 pages, counsel also filed a motion requesting “the court to accept [petitioner’s]
brief.” (Id., Ex. 40). In that motion, petitioner’s counsel stated that although he initially believed
25 pages “would be sufficient” for presenting “the two strongsstds counsel anticipated
raising at that time: the jugoll issue and denial of Judge Hunter’s Rule 29 motion,” he
“realized that a third issue needed to be raised: prosecutorial misconducteibuttal iclosing
argument.” [d., p. 2, at PAGEID#: 446). Counsel expressly argued:

If the court does not allow this brief to be filed as is, undersigned counsel would

have to either eliminate the third assignment of error, or reduce the argoment t

the point of ineffectiveness. Restricting Judge Hunter’s brief to twiergy-

pages, given the issues she is raising on appeal, would deny her due process of

law under . . . the Fourteenth Amendment . . . and would also deny her the
effective assistance of counsel under the Sixth and Fourteenth Amendments.
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(Id., p. 3, at PAGEID#: 447). The court of appeals summarily overruled the motion, struck the
35-page appellate brief, and ordered petitioner to file another brief that comhetiev25-
page page limit. 1d., Ex. 42).

Petitioner’s counseiext filedan amended aplate brief limited to 25 pagesising the
same assignments of error thatl teeen presented in the Bagebrief. (See id.Ex. 49). In that
brief, counsel specifically contended that because petitioner had “not been gieppan@nity
to fully brief” certain listed issues of prosecutorial misconduct that weresd in the prior brief,
“her due process rights to a meaningful direct appeal and effective assigtaogese| are
being violated.” Id., pp. 24-25, at PAGEID#: 548-49). Gumel also attached appendix to
theamended brief, which included a chart detailing the 51 instances of allegedytooil
misconduct in the State’s rebuttal closing argumesee(., Appendix B. Including the
appendix, the document filed with the court was 45 pages in lergde id. at PAGEID#: 519).

After the State filed a brief responding to petitioner’'s amended appellatédee d.,

Ex. 50), petitioner's counsel next filed a motion for leave to file a reply brigf, Bx. 51). In
that motion, counsel argued:

Because Appellant’s brief was restricted to tweling pages in length, Appellant

had only four pages in which to discuss fifty-one instances of egregious

prosecutorial misconduct. In this space, Appellant was unable tezarthbylaw

applying to each category of prosecutorial misconduct and to discuss the
application of that law to her case. Without the ability to respond to the State’s

arguments in a reply brief, Appellant will be deprived of Due Process under . . .

the Unted States Constitution because she will be unable to present meritorious

grounds of relief.
(Id., p. 2, at PAGEID#: 597). The Ohio Court of Appeals summarily overruled that motion
without opinion. [d., Ex. 52).

As a threshold matter, petitioner contends that her claim challenging the rextribao
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were placed on her appellate counsel by the Ohio Court of Appeals is subject to de v revi
as opposed to review under the deferential standard set forth in 28 U.S.C. § 2254(d), because
“no statecourt has adjudicated this claim on the merits.” (Doc. 32, pp. 69-70, at PAGEID#:
5423-24). The undersigned disagrees.

Petitioner’s counsel presented the federal claim to the Ohio Court of Appdats in t
motion for leave to file a 3page brief, the aeanded appellate brief, and the motion for leave to
file a reply brief. §eeDoc. 12, Exs. 40, 49, 51). The Ohio Court of Appeals overruled
petitioner’s motions as “not well taken” without explicitly addressing petitisr@gumentand
it did not address the issue raised in the amended appellate brief in its directiapisaath.

(See id.Exs. 42, 52, 56). Although the Ohio Court of Appeals denied the non-dispositive
motions for leave to file a 35-page brief and reply brief without opinion and did not address t
issue in its direct appeal decision, the Supreme Court has held that “[w]herad &gim has
been presented to a state court and the state court has denied relief, it nesyimegrthat the
state court adjudicated the claim on the tsen the absence of any indication or state-
procedural principles to the contraryHarrington v.Richter,562 U.S. 86, 99-100 (2011)
(holding that when a state court issues an order summarily rejecting a fedienaheélt is
subsequently asserted @ ground for federal habeas relief, the federal habeas court must
presume that the federal claim was adjudicated on the merits by the state couid ahsernng
that “some other explanation for the . . . court’s decision is more likely”). Hahengton
presumption also applies “when the state court addresses some of the ckethbya
defendant but not a claim that is later raised in a federal habeas proceddimgson v.
Williams _ U.S._ , 133 S.Ct. 1088, 1091 (2013).

This presumption is warranted given that it is “by no means uncommon for a state
courtto fail to address separately” every potential claim raised by a defendant.
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[Johnson 133 S.Ct.jt 1096. For example, a court in a state that interprets a

parallel state and federal caitistional provision identically may decide that a

discussion of the state claim adequately disposes of the duplicative fedemnal cla

Id. at 109495 .Similarly, state courts have discretion to decide that a “fleeting

reference to a provision of the FealeConstitution” does not merit its attention,

or that a claim may simply be “too insubstantial to merit discussiteh.at 1095.

While theRichter/Johnsompresumption is not irrebuttable, it is a “strong one that

may be rebutted only in unusual circstances,’id. at 1096, such as “when there

is reason to think some other explanation for the state court’s decision is more

likely.” Richter 562 U.S. at 99, 131 S.Ct. 770. One example of when the

presumption may be rebutted occurs when a state court rejects a federal claim “as

a result of sheer inadvertenceldhnson133 S.Ct. at 1097.

Brown v. Romanowsk845 F.3d 703, 711 (6th Cir. 201 Because “a state court need not state
its reasoning or provide any explanation for its conclusions’ to adjiedecfederal claim on the
merits,” the state court’s “silence” or failure to “directly invoke the fedeaaldzrd” is

insufficient to overcome the presumption that the claim was adjudicated on tke Daviis V.
Johnson661 F. App’x 869, 878 (6th Cir. 2016) (quotiBgown v. Bobby656 F.3d 325, 329

(6th Cir. 2011))petition for cert. filedNo. 16-8403 (U.S. Jan. 12, 2017).

Here, petitioner has not made any showing to rebut the presumption that the Ohio Court
of Appeals’ direct appeal decision, as well as its decisions overruling ceumsgions for leave
to file a 35page brief and for leave to file a reply brief, constitlian adjudication of the merits
of the constitutional issues that were raised by petitioner in her various pkeéldidgn the
accelerated appeaPetitioner explicitly raised her Sixth and Fourteenth Amendment claims in
her motiondor leave to filea 35pagebrief and for leave to file a reply brief. It cannot be said
thatthe Ohio Court of Appeals’ finding that the motions were “not well taken” overlooked those
claims. Nor can it be said that some other explanation for the court’s ruling isiketye |

Thus, theHarrington presumption of an adjudication on the merits standsrasdederal habeas

court must apply the § 2254(d) deferential standard of review in assessiranpesitsecond
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ground for relief.

Pursuant to the applicable standard set forth in 28 U.S.C. § 2254(d), this Court’s review
of petitioner’s claim of constitutional error is limited. Under § 2254(d), a whiabkas corpus
may not issue with respect to any claim adjudicated on the merits by the stateiclasdhe
adjudication either:

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established federal law, as determined by the ($tétas

Supreme Court; or

(2) resulted in a decision that was based on asasonable determination of the
facts in light of the evidence presented in the state court proceeding.

28 U.S.C. § 2254(d).

“A decision is ‘contrary to’ clearly established federal law when ‘the state aaives
at a conclusion opposite to that reached by [the Supreme] Court on a question of law or if the
state court decides a case differently than [the Supreme] Court has on a atetriaillyn
indistinguishable facts.Otte v. Houk654 F.3d 594, 599 (6th Cir. 2011) (quotMiliams v.
Taylor,529 U.S. 362, 412-13 (2000)). “A state court’s adjudication only results in an
‘unreasonable application’ of clearly establisliederal law when ‘the state court identifies the
correct governing legal principle from [the Supreme] Court’s decisions but oneddyg applies
that principle to the facts of the prisoner’s caséd’ at 599-600 (quotingVilliams,529 U.S. at
413).

The statutory standard, established when the Antiterrorism and Effective DeiltyPe
Act of 1996 (AEDPA) was enacted, is a difficult one for habeas petitioners to fdeat 600.
As the Sixth Circuit explained DOtte

Indeed, the Supreme Court has been increasingly vigorous in enforcing AEDPA’s

standards.See, e.g., Cullen v. Pinholst§s63] U.S. [170], 131 S.Ct. 1388, 1398,
179 L.Ed.2d 557 (2011) (holding that AEDPA limits a federal habeas court to the
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record before the state court where a claimdees adjudicated on the merits by

the state court). It is not enough for us to determine that the state court’s

determination isncorrect to grant the writ under this clause, we must hold that

the state court’s determinationusreasonable. . . Thg is a “substantially higher

threshold.”. . . To warrant AEDPA deference, a state court’s “decision on the

merits” does not have to give any explanation for its redd#is;ington v.

Richter,[562] U.S. [86, 98-99], 131 S.Ct. 770, 784, 178 L.Ed.2d 624 (2011), nor

does it need to cite the relevant Supreme Court cases, as long as “neither the

reasoning nor the result of the state-court decision contradicts tiigamy v.

Packer,537 U.S. 3, 8, 123 S.Ct. 362, 154 L.Ed.2d 263 (2002) (per curiam).

Id. (emplasis in original).

Although the standard is difficult to meet, § 2254(d) “stops short of imposing a complete
bar on federatourt relitigation of claims already rejected in state proceedings” and “pesser
authority to issue the writ in cases whereréhis no possibility fairminded jurists could disagree
that the state court’s decision conflicts with [Supreme Court] precedétidsrington, 562 U.S.
at 102. In other words, to obtain federal habeas relief under that provision, the sbaiter pris
mustshow that the state court ruling on the claim presented “was so lacking in atistifithat
there was an error well understood and comprehended in existing law beyond any pdssibilit
fairminded disagreement.ld. at 103.

The Supreme Court has matelear that in assessing the merits of a constitutional claim
under § 2254(d), the federal habeas court must apply the Supreme Court precedents that
controlled at the time of the last stai@urt adjudication on the merits, as opposed to when the
convidion became “final.”Greene v. Fisheb65 U.S. 34, 39-40 (20119f. Otte,654 F.3d at
600 (citingLockyer v. Andradeh38 U.S. 63, 712 (2003)) (in evaluating the merits of a claim
addressed by the state courts, the federal habeas court must “lagkem8 Court cases
already decided at the time the state court made its decision”). The writ maynissifi¢he

application of cleariestablished federal law is objectively unreasonable “in light of the

holdings, as opposed to the dicta, of the Supr@umourt’s decisions as of the time of the relevant
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state court decision.McGhee v. Yukin229 F.3d 506, 510 (6th Cir. 2000) (citidglliams,529
U.S. at 412)see also White v. Woodall U.S._ , 134 S.Ct. 1697, 1702 (2014) (quokiogves
v. Fields 565 U.S. 499, 505 (2012) (internal citation and quotation marks omitted)) (“[C]learly
established Federal law’ for purposes of § 2254(d)(1) includes ‘only the holdings, as opposed t
the dicta, of this Court’s decisions.™). Decisions by lower cougs@evant only “to the extent
[they] already reviewed and interpreted the relevant Supreme Court caselieertaine
whether a legal principle or right had been clearly established by thensei@ourt.” Otte, 654
F.3d at 600 (quotingandrum v. Mitckell, 625 F.3d 905, 914 (6th Cir. 2010)).

In this case, petitioner has not demonstrated that the Ohio Court of Appeals’teefusal
allow her counsel to file a brief in excess of 25 pages or to file a reply bridies eontrary to
or involves an unreasonable application of Supreme Court precedents applicable ionher cla

As petitioner has argued, although there is no constitutional right to an appeaheonce t
state grants the right of appeal, it must “act in accord with the dictates of th#@immsand, in
particular, in accord with the Due Process Clause” of the Fourteenth Amenddeeilitts v.
Lucey 469 U.S. 387, 401 (1985). Due process concerns are implicated when a state that affords
an appeal as of right denies the defendant “a fair opportunity to obtain an adjudication on the
merits of his appealfd. at 405. The Supreme Court has recognized that the due process right to
a meaningful appeal includes the right to the effective assistance of counsetegee by the
Sixth Amendment.Id. at 404-05. However, by the same token, “the Supreme CourtVes ne
held that the constitutional right to effective assistance of counsel on gipsalamplies a right
to file a brief longer than fifteen pages or a reply briéihipple v. Warden, &orr. Inst, No.
1:14cv119, 2014 WL 4986448, at *17 (S.D. Ohio Oct. 6, 2014) (Merz, M.J.) (Report &

Recommendation) (holding in an analogous case that there was no merit to the habeas
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petitioner’s claim that he was denied his rights under the Fifth, Sixth and Fdhbrtee
Amendments when the Ohio Court of Appeals, Fingpdllate District, “refused to remove his
case from their accelerated calendar which meant he was limited to fifteen paggsrindial
brief and allowed no reply brief at allgadopted 2014 WL 7228021 (S.D. Ohio Dec. 17, 2014)
(Black, J.).

Petitioner’s attempts to distingui¥thipplefrom the casathand are unavailing.Sge
Doc. 32, pp. 74-76, at PAGEID#: 5428-30). First, contrary to petitioner’s contention,
petitioner’s due process claim is subject to the same deferential standavewfttat was
applied inWhipple Second, to the extent that petitioner has pointed out that the claim in
Whipplewas procedurally defaulted, the courtfnipplerejected the claim not only because it
was defaulted, but also because it was “without me8e&Whipple, supra2014 WL 4986448,
at *17. Third, the “flexible,” “case specific” inquiry for due process clainas$ petitioner has
contended is applicable here supports the court’s conclusidhipplethat the Supreme Court
has never held as a matter of clea$yablished federal law that due process concerns are
triggered by the limitations on briefing for accelerated appeals thatfareeshby the Ohio
Court of Appeals, First Appellate District. Indeed, the Supreme Court has aciged/idat in
cases such as this, where the constitutional standard “is a very general orte haoeifmore
leeway . . . in reaching outcomes in cagecase determinations.Parker v. Matthews567 U.S.
37,132 S.Ct. 2148, 2155 (2012) (per curiam) (involving a claim of a denial of due process due to
the prosecutor’s “improper comments” during closing argumea®);alsorarborough v.
Alvaradq 541 U.S. 652, 664 (2004) (“Applying a general standard to a specific case can demand
a substantial element of judgment. .The more general the rule, the more leeway courts have

in reaching outcomes in cabg-case determinations.”). Fourth, to the extent petitioner claims
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the Ohio appellate court’s system of setting cases on the accelerated calendas depr
defendants in complicated cases such as this of a meaningful appeal, she has, mor ctaild
the Court find, any authority that would suggest the system is subject to darstitahallenge
under clearly established federal law as determined by the Supreme Court.

Finally, even under the “flexible,” “case specific” inquiry petitioner hasrésd should
be applied here, petitioner has not demonstrated that she was denied a meanindful appea
Indeed, if the “case specific” inquiry were applicable here, a saomgment can be made that
the 15page page limit that was enforcedithipplewas more likely to trigger concerns about
the lack of a meaningful appeal than thep2ige page limit that was enforced in the instant case.
In her mandamus petition to the Ohio Supreme Court, as well as in her motion for jp@riiss
file a 35page brief, petitioner conceded that the 25-page page limit “would have been more than
sufficient” for asserting the two assignments of error challengingehialdof her motion for
judgment of acquittal and the trial court’s refusal to poll the jury after the verdetuwsealed
and announced in open courSegDoc. 12, Ex. 40, at PAGEID#: 446; Ex. 43, 1 21, at
PAGEID#: 46768). Indeed, counsel devoted the same number of pagethithbanitial 35
page brief and the amended 25-page brief to those two assignments ofSeeoid. Exs. 39,
49). It, therefore, appears from the record thastiebasis for Ground Two of the petition is
petitioner’s claim that she was unableattequately present her third claim of prosecutorial
misconduct in the four pages that remained within thpafelimit. (See id. Ex. 40, at

PAGEID#: 447; Ex. 51, at PAGEID#: 59%).

12 1n her memorandum in support of jurisdiction to the Ohio Supreme Counttfre Ohio Court of
Appeals’ direct appeal decision, petitioner argued that her appellate coasseinable to comply with the briefing
limit without seriously compromising the overall quality of the arguments in support of the thedgnasents of
error.” (Doc. 12, Ex. 60, p. 13, at PAGEID#: 646). She also argued thatashdeprived of the opportunity to
present “other claims such as ineffective assistancewfsel and juror misconduct.’ld(, p. 14, at PAGEID#:
647). By making those assertions, petitioner suggested that she wagedegra meaningful appeal not only with
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Here, it was not unreasonable for the Ohio Court of Appeals to cenitiatithe page
limitation of 25 pages without an opportunity to file a reply brief did not deprive petitiorer of
meaningful appeal or effective assistance of counsel on appeal. The resttinatomere
imposed merely limited the manner in which petier could present her claims; they did not
wholly prevent petitioner from presenting her argumets.Seymour v. Walke?24 F.3d 542,
551 (6th Cir. 2000) (in rejecting the petitioner’s argument that a loagerestriction on
appellate briefs excused the petitioner’s procedural defaptoadeclaims that were not
asserted in the brief filed by counsel, the Sixth Ginalied onWeeks v. Angelon&76 F.3d
249, 271 (4th Cir. 1999), wherein the court held that the petitioner’s procedural defaulnsf cla
that were withdrawn from his appellate brief was not excused because of a patf@timit
petitioner claimed “physally prevented” him from presenting all the assignments of error he
wished to raise)see alsovalentine v. Huffmam285 F. Supp.2d 1011, 1022 (N.D. Ohio 2003),
rev'din part on other grounds395 F.3d 626 (6th Cir. 2005)plen v. NormanNo. 4:10cv2031,
2014 WL 2765282, at *9 (E.D. Mo. June 18, 2013grby v. North DakotaNo. 1:11cv71, 2013

WL 542082, at *30-31 (D. N.D. Feb. 12, 2013) (Report & Recommendatidopted 2013 WL

respect to her claim of prosecutorial misconduct, but also with respeet taher two assignments of error as well
as additional claims that slwas prevented from raising on appeal. However, petitioner made it clearpindn
motions to the Ohio Court of Appeals and Ohio Supreme Court that herafldiemial of a meaningful appeal was
based solely on her inability to adequately presenptbsecutoriainisconduct assignment of error in the limited
number of pages permitted to hegeé id. Exs. 40, 43, 51). Petitioner is unable to prevail on any claim that she
was denied a meaningful appeal with respect to her first two assignaferor, particularly given that those
claims were argued in the same number pages in both petitioner’s inipag@%rief and amended-page brief.
(See id. Exs. 39, 49)Petitioner is also unable to prevail on any claim that she was denied a Mdaagpgal with
respect to any “other claims” not mentioned in those prior motioadditional assignments of error that she was
prevented by the page limit from raisingseg id).. By failing to bring those issues to the Ohio Court of Appeals’
attentionwhen it was considering whether to grant or deny petitioner’s rexjineiéte accelerated appeal, petitioner
procedurally defaulted and has waived them as grounds for gragliefg Cf. Seay v. Warden, Oakwood Corr.
Inst.,No. 1:10cv828, 2013 WL 228018t *10 (S.D. Ohio Jan. 22, 2013) (Merz, M.J.) (Report & Recommentati
(holding that because a claim asserted in a notice of appeal to the Ohio Suprentma€aat been presented to the
Ohio Court of Appeals, it was subject to dismissal with prejudicprocedural default groundgdopted 2013 WL
1438019 (S.D. Ohio Apr. 9, 2013) (Spiegel, ee also Berry v. Warden, S. Ohio Corr. Faciltp. 3:14cv2518,
2016 WL 4177174, at *4 (N.D. Ohio Aug. 8, 2016) (holding that the petitioner hadléefaground for relief that
was not fairly presented to the Ohio Court of Appealgpeal filed No. 164028 (6th Cir. Sept. 8, 2016).
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1291625 (D. N.D. Mar. 26, 2013utler v. BookerNo. 2:09¢cv10898, 2009 WL 1010919, at *2
(E.D. Mich. Apr. 14, 2009). In the amended appellate brief, petitioner presented mosallif not
of the arguments that had been presented in a lengthier fashion in the initial 35igfage br
Specifically, in presenting the argumentsupport of her claim of prosecutorial misconduct,
petitioner contended, with footnote citations to the record and other authorities, that the
prosecutor not only made numerous inflammatory remarks but also relied onraedrd-
evidence and unworn testimony,” engaged in “absent witness bsiniféng,” interjected his
“personal opinion about guilt and sentencing” and made “statements that defens¢ couns
believed Judge Hunter guilty,” which were “not cured by the trial court’'s geoerative
instruction.” (SeeDoc. 12, Ex. 39, pp. 21-34, at PAGEID#: 410-23; Ex. 49, pp. 21-24, at
PAGEID#: 54548). Most importantly, counsel attached to the brief a chart detailing each
instance of prosecutorial misconduct that allegedly occurred during the febngiag

argument, as well as each objection that was lodged and any curative instructiomesdtgven
by the court. $ee id. Ex. 49, Appendix B). In ruling on petitioner’s claim of prosecutorial
misconduct, the Ohio Court of Appeals stated it had considered both petitioner’s ardiaments
the chart of 51 specific instances of alleged improper commeaeé id. Ex. 56, p. 13, at
PAGEID#: 624). This federal court takes the state court at its word. The Ohio CopriaH|&
did not specifically address each allegation of misconduct or provide a detailesisamaly
rejecting the claim of constitutional error. However, it appears from tled état petitioner
was not prevented from presenting her arguments to the state court and tlzdé tbeust did
consider those arguments, as well as all of the allegations of misconduatexdmeahe chart,

in rejecting the assignment of erroSeg id).

Accordingly, in sum, the undersigned concludes under the applicable defetantialrd
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of review seforth in 28 U.S.C. § 2254(d) that petitioner has not demonstrated she is entitled to
relief based on her claim that she was denied a meaningful appeal or effectitameasf
counsel on appeal because of the restrictions that were enforced by the Ohio Cppedaié i
the accelerated appeal proceeding. Therefore, Ground Two should be denied with prejudice
C. Petitioner Is Not Entitled To Relief Based On The Claim In Ground Three
Challenging The Trial Court’'s Refusal To Poll The Jury After The Verdict On
Count 6 Was Unsealed And Announced In Open Court

In Ground Three of the petition, petitioner contends that she was denied her right to a
jury trial guaranteed by the Sixth and Fourteenth Amendments when the trialefosed to
poll the jury after the verdict on Count 6 was unsealed and announced in open court. (Doc. 1, at
PAGEID#: 79).

During the trial, when the court was informed that the jury was unable to reactiic
with respect to eight of the criminal charges, but had reached a verdict on Count ;, weesjur
polled in open court regarding that verdict without objecti®eeDoc. 13, Trial Tr. 3993, at
PAGEID#: 4697). When polled, each juror unequivocally affirmed that the verdict on Count 6
was his or her “true verdict.”ld., Trial Tr. 3993-94, at PAGEID#: 4697-98). Although the
verdict was not announced at that time, it was entered and sealed as a “done dea,juand th
continued its deliberations on the remaining counts following additional instructi®as.d(
Trial Tr. 3994-4002, at PAGEID#: 4698-4706). Later in the proceeding, after the court was
informed that the jury could not reach a verdict on the remaining counts, the “previousl
entered” verdict of guilt was read and recordesleg(d., Trial Tr. 4006-07, at PAGEID#: 4710-
11). The court then thanked the jury for its service and stated that the jury wasdex{ois
Trial Tr. 4007-11, at PAGEID#: 4711-15). It was at that juncture that defense cokeskttes

the jury be polled again.ld;, Trial Tr. 4011, at PAGEID#: 4715). The court denied counsel’s
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request, stating: “They were polled and they were asked whether Count 6 iwasehesrdict
and they indicated yes and so it's over. | indicated thad.). (Petitioner filed a motion for new
trial, claiming that the trial court’s refusal of counsel’s request deprigedfra fair trial. (Doc.
12, Ex. 15). The trial court denied the motion, reasoning that “chaos” would ensue and the
“integrity of the jury deliberations and the finality of jury verdicts” wibbke jeopardized if a
previously polled juror were permitted to later rescind the verdi&ee {(d. Ex. 20).

Petitioner challenged the trial court’s ruling on direct appeal. The Ohid Gfour
Appeals, which was the last state court to issue a reasoned decision addressingrigetiaim,
overruled the assignment of error, reasoning in relevant part as follows

Because Hunter failed to object when the trial court polled the jury after it

received the verdict for Count 6, we will only reverse if the procedure below
amounted to plain error. To notice plain error, we must first find that an error
occurred, that the error was an obvious defect in the trial proceedings, and that the
error affeted the outcome of the trial. . . .

On the record before us, we cannot conclude that the decision to poll the jury
prior to publication of the verdict was plain error. Revised Code states that
“[b]efore the verdict is accepted, the jury may be polled at the request oftagher
prosecuting attorney or the defendant.” R.C. 2945.77. Similarly, &i31(D)
states that “[w]hen a verdict is returned and before it is accepted the jury shall be
polled at the request of any party or upon the court’s own motion.” Neither the
statute nor the rule requires that the jury verdict be read in open court prior to
polling the jury.

In support of her position, Hunter quotes a line from a 2003 decision of the Ohio
Supreme Court, which says that “[a] verdict is final if (1) the deliberations are
over, (2) the result is announced in open court, and (3) the jury is polled and no
dissent is registered.See State v. William89 Ohio St.3d 439, 2003hio-4396,

794 N.E.2d 27, 134, quotingnited States v. Whit®872 F.2d 590, 595 (5th Cir.
1992). ButWilliamsdoes not support Hunter’s position.

In Williams, the court addressed the question of whether a juror could recant his

or her vedict at any time before it is journalizetlVilliamswas a deatipenalty

case in which a juror had asked to recant her verdict on one of the counts after the
guilt phase of the trial had concluded but before the penalty phase had begun.
TheWilliams court began its analysis by stating that “[nJumerous cases hold that
the verdict becomes final once the jury has been polled and each juror has
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assented to the verdict in open coulVilliamsat {34. ThéVilliamscourt then
guoted thaVhitelanguage cited bidunter.

The language cited as it relates to the requirement of publication prior toy/finalit

is dicta. It was not necessary to the court’s analysis. And it is not found in the
syllabus ofwilliams, which simply states that “[o]nce a poll of the jurors has been
completed and all have assented to the verdict, a juror may not thereafter rescind
or modify his or her vote.’ld. at syllabus. Additionally, the/illiamscourt cited
another federal appellate decision, which stated that “[a] verdict becomes
immutable by the jury once announced in open court, or when it has been
confirmed by a poll, if ordered.1d. at {35, quotingJnited States v. Dakin872

F.2d 1062, 1065 (D.CCir. 1989).

There is no reading of the rule or statute that requires that the jury be polled only
after the verdict is announced in open court. In fact, the Eighth AppellateDistr
has held that polling the jury before reading the verdict does not run afoul of
Crim. R. 31(D), because the rule requires the ttmpoll the jury for unanimity
before accepting the verdict. . . .

The Ohio Supreme Court has previously addressed the role of the jury poll. In
2000, the court stated

[a] jury poll's purpose is to “give each juror an opportunity, before
the verdict $ recorded, to declare in open court his assent to the
verdict which the foreman has returned and thus to enable the court
and the parties to ascertain with certainty that a unanimous verdict
has in fact been reached and that no juror has been coerced or
induced to agree to a verdict to which he has not fully assented.”

State v. HessleB0 Ohio St.3d 108, 121, 734 N.E.2d 1237 (2000), quoting
Miranda v. United State®55 F.2d 9, 17 (1st Cir. 1958). TWélliamscourt
concluded that:

the jury poll is wdlsuited to serve as the benchmark of finality.

The poll is a solemn ceremony whose formality signals the
conclusive nature of the verdict to all who are present. The poll
focuses each juror’s attention on the verdict and gives each a clear
cut opportunity to declare in open court her assent to or dissent
from the [verdict].

Williams at 36.
The procedure followed by the trial court did not violate any provision of Crim.
R. 31(D) or R.C. 2945.77, and its use did not run afoul of the Ohio Supreme

Court’sview on the role and import of the jury poll. Therefore, the trial court did
not commit plain error when it polled the jury prior to publication of the verdict.
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We overrule Hunter’s second assignment of error.

(Doc. 12, Ex. 56, pp. 9-12, at PAGEID#: 628} (some Ohio case citations omitted).

As discussed above with respect to petitioner’s allegations of prosecutsgahauct
that were not objected to at triake suprap. 11-16, it appears that petitioner procedurally
defaulted and has waivelet claim that was reviewed by the Ohio Court of Appeals for “plain
error” because petitioner failed to contemporaneously object to the polling afyte fhe time
the polling occurred in the trial proceedin@f. Rhea v. Jone$22 F. Supp.2d 562, 592-93
(W.D. Mich. 2008) (in an analogous case involving a challenge to the method used to poll the
jury, the district court held that the ground for habeas relief was “subjpobd¢edural default
analysis” because the state court of appeals “found that appellate review washyaived
failure to object at trial, limiting review to plain error affecting the defendanbstantial
rights”).

In any event, petitioner is not entitled to relief to the extent she contends thahadier
of state law, the ObiCourt of Appeals erred in ruling that the polling of the jury prior to the
publication of the verdict did not violate Ohio law or “run afoul of the Ohio Supreme Court’s
view on the role and import of the jury poll.S€eDoc. 12, Ex. 56, p. 12, at PAGEID#: 623).
In this federal habeas proceeding, the Court has jurisdiction to review petgiciaegn only to
the extent it is based on an alleged violation of the Constitution, laws or treatied bfited
States, and not “on the basis of a perceived error of state law.” 28 U.S.C. § 226Uéx)y.
Harris, 465 U.S. 37, 41 (19843ge also Wilson v. Corcorab62 U.S. 1, 5 (2010) (quoting
Estelle v. McGuire502 U.S. 62, 67-68 (1991)) (“it is not the province of a federal court to
reexamine stateout determinéions on state-law questions”). This Court must defer to and is

bound by the state court’s determination that the polling conducted in this case did net violat
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Ohio law. See, e.gBennett v. Warden, Lebanon Corr. In82 F. Supp.2d 466, 478 (S.D.
Ohio 2011) (and cases cited therdlifii3] ecause the state courts are final authority on-tdate
issues, the federal habeas court must defer to and is bound by the state coud’smusunch
matters.”) Meyers v. OhipNo. 1:14¢cv1505, 2016 WL 922633, at *7 (N.D. Ohio Jan. 21, 2016)
(Report & Recommendation) (citi@lsen v. McFayl843 F.2d 918, 929 (6th Cir. 1938
(“federal habeas courts are bound by decisions of intermediate state courtgionsjaestate
law unles convinced that the state’s highest court would decide the issue differeadliypted
2016 WL 916602 (N.D. Ohio Mar. 9, 2016)

In addition, to the extent that petitioner contends that her Sixth Amendment rightyo a
trial was violated by the pafig of the jury prior to the announcement of the verdict, her claim
lacks merit. Petitioner has not cited, nor could the undersigned find, any Supreme Court
precedent that even remotely suggests the method used to poll the jusycasthabridges any
constitutional right. As the district court statedRhea 622 F. Supp.2d at 593, when rejecting
the habeas petitioner’s claim that he was denied due process by the state coursnustihod
to poll the jury that failed to specify the count of conviction:

The Bill of Rights is silent on the issue of polling a jury, and the Supreme Court

has never articulated any constitutional requirements under the Due Process

Clause. To the extent that the Court has spoken on the subject its cases indicate

that a jury poll is not constitutionally requiredsee Humphries v. Dist. of

Columbig 174 U.S. 190, 194, 19 S.Ct. 637, 43 L.Ed. 944 (1899). The lower

federal courts have squarely rejected any constitutional requirement for a jury

poll. See Cabberiza v. Moqra17 F.3d 1329, 1336-37 (11th Cir. 2000)

(collecting cases).

Accord United States v. Tuck&96 F. App’x 616, 618 (10th Cir. 2014) (and cases cited therein)
(denying a certificate of appealability on a claim challenging the triat'sawge of a jury

polling method that “fail[ed] to poll jurors individually"gert. denied135 S.Ct. 2847 (2015);

Pearson v. Racett®&o. 11 Civ. 3452, 2012 WL 4513468, at *10-11 (S.D.N.Y. Aug. 3, 2012)
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(Report & Recommendation) (and numerous cases cited therein) (holdingetpetitioner’s
claim that he was “wrongfully denied a right to have the jury polled” was not azedi

ground for federal habeas relief because “[a]lthough polling the jury is mmoorractice, we
know of no constitutional right to have a poll conducted”) (internal quotation marks omitted)
adopted 2012 WL 4513656 (S.D.N.Y. Oct. 2, 201Zf. Gau v. Kelly No. 4:09¢v-2955, 2010
WL 5698451, at *7 (N.D. Ohio Aug. 11, 2010) (Report & Recommendation) (and numerous
cases cited therein) (pointing dbat “there is no ingrained Constitutional right to polling the
jury” while recognizing that the “purpose of polling the jury is to enable the eodrparties to
ascertain, with certainty, that each of the jurors approves of the verdictragdérinternal
guotation marks omittedadopted 2011 WL 400141 (N.D. Ohio Feb. 4, 2011).

Petitioner has not cited any Supreme Court precedent or other authority to saggest t
polling of the jury following the rendering of a partial verdict is subject to ¢atishal
challenge. Nor has petitioner provided any authority to support the argument that the pol
conducted in this case is subject to constitutional attack because threetatsat snsaffidavits
that they would have repudiated their initial versliftthe jury had been polled when the verdict
was unsealed and announced in open coGeeoc. 1, at PAGEID#: 8). To the contrary, the
Third Circuit has held in addressing the issue under Fed. R. Evid. 606(b) that a jury poll
following a partial verett, which became final when the twelfth juror on the jury panel
concurred with that verdict on the record, is not subject to attack by subsequent pmtatrea.
SeeUnited States v. StansfieltO1 F.3d 909, 916-17 (3rd Cir. 1996). In so ruling,cinert
reasoned:

The jury poll is not a distinct entity that exists separate and apart from thet.verd

Rather, the poll is a mere reflection of the verdict. To attempt to impeach the poll

by reference to intimidation that jurors claim they felt dudedjberations, or that
they feared they would again feel when they resumed their deliberations, is no
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different than attacking the verdict directly. Rule 606(b) forbids this.

Moreover, adopting [the defendant’s] position would mean that no jury poll

following the rendering of a partial verdict would be beyond attack through the

use of juror testimony, at least until the time that a complete verdict is rendered or

a partial mistrial declared. Since taking a jury poll at that time would thus

become a fule gesture, juries would not be polled (and the partial verdict would

not be validated) until it became certain that they would deliberate no longer.

Congress could not have intended Fed. R. Evid. 606(b) to so fully diminish the

beneficial effects of pa#l verdicts.

Id. Ohio R. Evid. 606(B) mirrors Fed. R. Evid. 606(b) to the extent that it similarly prohibits,
with limited exceptions, inquiry into the validity of a verdict by juror testimonyttasny matter

or statement occurring during the couo$é¢he jury’s deliberations.” Most importantly,

however Stansfieldsupports the conclusion that no federal constitutional issues were triggered
by the polling of the jury after the partial verdict on Count 6 was reached and Ihefqueythad
concludedts deliberations on the remaining counts.

Accordingly, in sum, the undersigned concludes that petitioner is not entitldeto re
based on the claim alleged in Ground Three of the petition. Petitioner procedurallyededad
has waived the claim tihe extent that she did not object to the poll that was taken when the trial
court received the partial verdict. In any event, petitioner has not statgdiaadde ground for
federal habeas relief to the extent she contends that the Ohio Court of Appeals riiiad on
the polling issues governed by Ohio law. In addition, petitioner has not demongteateiab t
alleged error triggers federal constitutional concerns. Therefore, Groundshiordd be denied
with prejudice.

IT IS THEREFORE R ECOMME NDED THAT:
1. The petitioner’s petition for a writ of habeas corpus pursuant to 28 U.S.C. § 2254

(Doc. 1) beDENIED with prejudice.

2. A certificate of appealability should issue only with respect to the prosetut
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misconduct claims in Ground One, which were addressed on the merits herein, ciateagi
prosecutor’s remarks during rebuttal closing argument that were objed@ettial. See supra
pp. 16-48.

On the other hand, a certificate of appealability should not issue with respleet t
prosecutorial misconduct claims alleged in Ground One, which this Court has concluded are
waived and thus procedurally barred from review, because under the first ptbegpplicable
two-part standard enunciated$fack v. McDaniel529 U.S. 473, 484-85 (2000), “jurists of
reason” would not find it debatable whether this Court is correct in its procedimglful
Similarly, a certificate of appealability should not issue with respect tdahme alleged in
Ground Three, which this Court has concluded is waived and thus procedurally barred from
review, because under the tpartSlacktest, “jurists of reason” would neither find it debatable
whether this Court is correct in its procedural ruling nor find it debatable thixdmet has not
stated a viale constitutional claim. Finally, a certificate of appealaiblity should not isghe
respect to the claim alleged in Ground Two, which was addressed on the meritsdeesrise
petitioner has nattated a “viable claim of the deniafl a constitutioal right,” nor are the issues
presented in that ground for reli@idequate to deserve enragement to proceed furtherSee
Slack,529 U.S. 473, 475 (200(giting Barefoot v. Estelle463 U.S. 880, 893 & n.4 (1983pee
also28 U.S.C. § 2253(c); Fed. R. App. P. 22(b).

3. With respect to any application by petitioner to proceed on ajppfeaima pauperis,
the Court should certify pursuant to 28 U.S.C. § 1915(a)(3) that an appeal of any Ordegadopti
this Report and Recommendation would be taken in “good faith,” and, therefore, should

GRANT petitioner leave to appel forma pauperisipon a showing of financial necessi§yee

13gecause the first prong of tisacktest has not been met, the Court need not address the second prong of
Slackas to whdter “jurists of reason” would find it debatable whether petitionerdtated a viable constitutional
claim with respect to the defaulted allegations of misconduct set forttoim@ One.See Slackg29 U.S. at 484.
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Fed. R. App. P. 24(aKincade v. Sparkmari,17 F.3d 949, 952 (6th Cir. 1997).

Date: 5/9/2017 s/Karen L.Litkovitz

Karen L. Litkovitz
United States Magistrate Judge
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

TRACIE M. HUNTER, Case Nol:16<cv-561
Petitioner,
Black, J.
VS. Litkovitz, M.J.

OHIO ATTORNEY GENERAL, et al.,
Respondents.

NOTICE

Pursuant to Fed. R. Civ. P. 72(WJTHIN 14 DAYS after being served with a copy of
the recommended disposition, a party may serve and file specific writtetiaigeo the
proposed findings and recommendations. This period may be extended further by the Court on
timely motion for an extension. Such objections shall specify the portions of the Repotédbj
to and shall be accompanied by a memorandum of law in support of the objections. If the Report
and Recommendation is based in whole or in part upon matters occurring on the recordlat an or
heaing, the objecting party shall promptly arrange for the transcription oétlzed, or such
portions of it as all parties may agree upon, or the Magistrate Judge deensanguéfidess the
assigned District Judge otherwise directs. A party may respond to anotlger @igjections
WITHIN 14 DAYS after being served with a copy thereof. Failure to make objections in
accordance with this procedure may forfeit rights on apgead Thomas v. Ard74 U.S. 140

(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).
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