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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT CINCINNATI

RICARDO WOODS,
Petitioner, :  Case No. 1:16-cv-643

- VS - District Judge Michael R. Barrett
Magistrate Judge Michael R. Merz

TERRY A. TIBBALS, Warden,
Allen Oakwood Correctional Institution,

Respondent.

REPORT AND RECOMMENDATIONS

This habeas corpus case, brought by Petitioner Ricardo Woods pursuant to 28 U.S.C. §
2254 with the assistance of counsel, is befoeeGburt for decision on the merits. Woods filed
his Petition June 14, 2016 (ECF No. 1). On MagtstJudge Litkovitz’©rder (ECF No. 4), the
Warden filed both the State Court Record (“Re¢bECF No. 10) and a Return of Writ (ECF
No. 11). Woods then filed his Reply (ECFoN17). To help balance the workload among
Western Division Magistrate JudgeJudge Litkovitz transferrethe case to the undersigned

(ECF No. 18).

Procedural History

Petitioner Ricardo Woods was indicted bigamilton County grand jury on January 24,
2011, on counts of purposeful murder, felony muré@ed felonious assault, all with firearm
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specifications and with two counts of possessingeapon n while under disability. The next
month he was indicted for felonious assauithva firearm specification on two other victims
arising out of the same incident. Woods wansvicted by the trial judge on the weapons under
disability counts and by a jury on all otheounts except for purposgfmurder. He was
sentenced to consecutive terms of imprisonmeriifteen years to life for murder, eight years
each on the felonious assault counts, twenty-foanths for having weapons under a disability,
and three years on the firearm specifications.

Woods appealed and the First Dt Court of Appeals affirmedState v. Wood£,014-
Ohio-3892 (i Dist. Sept. 10, 2014), appellate pdiction declined, 142 Ohio St. 3d 1422
(2015),cert. den. sub nom. Woods v. QHi86 S. Ct. 420 (2015). Following denial of certiorari,
Petitioner filed the instant habs corpus petition, raisitige following grounds for relief:

Ground One: The admission of the victim’s alleged identification
by blinking violated Woods’ Conéntation Clause rights, as the
statement did not satisfy the constitutional test for the dying
declaration exception.

Supporting Facts The trial court erred in admitting testimony
regarding the identification ofWoods by the victim, who was
paralyzed and unable to move athiean by blinkingat letters of

the alphabet and a single photograph shown to him by police.
Weeds was unable to cross-exaenthe victim regarding this
identification in violation of hisright to confront the witnesses
against him. The identification was testimonial in nature because it
was created by police, recordedh video, and intended to be
introduced at trial. Woods therefore had a right to cross-examine
the victim before the identification was introduced. Moreover, the
statement was not a dying declaatbecause the victim’s death
was not actually imminerait the time it was made.

Ground Two: the victim’'s identiication was made under
suggestive circumstances and #iere presented a substantial
likelihood of misidentifcation in violation of due process.



Supporting Facts: The victim’s identification occurred under
circumstances likely to give rige a misidentification, including
factors related to both the initiabservation (lack of lighting, short
duration, stress, etc.) and relatedthe time of the identification,
which occurred in a hospital while the victim was under the
influence of medications and was unable to communicate.

Ground Three: The trial court violatedVoods’ right to a jury

trial by requiring Woods to demonstrate a pattern of race-based
jury strikes before shifting the kiden to the State to offer a race-
neutral explanation.

Supporting Facts: During jury selection, the prosecution struck a
number of African-American jurs. Woods is African-American
and his alleged victim was white. The trial court incorrectly
applied Batson by requiring Woods to demonstrate a pattern of
race-based jury strikes beforeifshg the burden to the state to
explain its use of peremptory allenges with a race-neutral
explanation.

Ground Four: The trial court erred in certifying several witnesses
for nondisclosure from Woods’ counselviolation of Woods’ due
process rights.

Supporting Facts: Ohio law only permits the nondisclosure of
witnesses when there exists spegifirticulable reasons to protect
the witnesses’ safety. The State failed to present a compelling case
that the witnesses would have béemnlanger if their identities had
been disclosed to Woods’ counsggrticularly given that one of

the witnesses was dead at the time the trial court certified his
identity for nondisclosure. This violated Woods' due process
rights.

Ground Five: The trial court erred itimiting the testimony of
Wood’'s expert witnesses in olation of Woods' due process
rights.

Supporting Facts: The trial court limited the testimony of
Woods' eyewitness identificationxpert regarding statistics and
national data on eyewitness misit&oation, as well as regarding
stranger and non-stranger misidentification.

Ground Six: The trial court improgrly permitted the testimony
of an unreliable jailhouse infomnt in violation of Woods’ Sixth

Amendment and due process rights.



Supporting Facts: The trial court permitted a witness to testify
regarding statements Woods alldlyemade to him during a very
brief stay together at the local jail. Jail records revealed that the
statement could not have been made at the time it was alleged, and
testimony of the police whoook the jailhouse informant’s
statement indicated that his dissloe was premised solely on his
desire to broker a deal in htsvn criminal cases. Under these
circumstances, the testimony was unreliable and should not have
been admitted into evidence.

Ground Seven:The trial court violated Woods’ due process rights
by excluding medical and psychologl records that would have
documented the victim’s state of mind.

Supporting Facts: The trial court precluded Woods from
admitting evidence in the fornof medical and psychological
records that would have demonsthhis state of mind at the time
of the crime and at the time heade his alleged identification.

Ground Eight: Woods received ineffective assistance of trial
counsel in violation of Isi Sixth Amendment rights.

Supporting Facts: Woods’ attorneys failed to raise various
meritorious arguments, including a suppression claim under
Weatherford v. Burseyin violation of hisright to counsel. In
addition, Woods’ counsel failed tproperly present exculpatory
evidence and further failed toqggerly instruct Woods’ expert on
the facts of the crime.

Ground Nine: The trial court erred in instructing the jury.

Supporting Facts: The trial court issued an instruction permitting
an inference of guilt based owoods’ alleged flight absent
sufficient evidence of Woods’ motive. In addition, the trial court
failed to instruct the jury on the Ohio identification statute in
violation of his jury trial rights.

Ground Ten: Prosecutorial misconduct deprived Woods of this
right to a fair trial.

Supporting Facts: During trial, the prosecution committed
numerous instances of prejuidicmisconduct, including lying to
the trial court regarding the safety of a withess who was already
deceased and by commenting upon Woods’ compliance with an
evidentiary ruling as evidence of guilt.



Ground Eleven: Woods’ convictions were not supported by
sufficient evidence and were against the weight of the evidence in
violation of his due process rights.

Supporting Facts: The only evidence connecting Woods to the
crimes was the unreliable and utéekidentification by the victim,
who allegedly blinked at a singfghotograph while he was in the
hospital, on medications, and paralyzed. Woods’ conviction is
therefore not supported by sufficient evidence.

(Petition, ECF No. 1 and 1-1).

Analysis

Ground One: Confrontation Clause Violation

In his First Ground for Relief, Woods clairttee trial court violaed his rights under the
Confrontation Clause when it admitted intodmnce an identification of him as the offender
produced by having the murder victim, Chandler, blink his eyes in response to certain stimuli.
Chandler had died by the time of trimldawas not available for cross-examination.

This claim was presented on direct appeapad of the first assignment of error and
decided as follows:

[*P17] In his first assignment adrror, Woods contends that the
trial court erred in admitting into evidence Chandler's
identification of Woods as theerpetrator. We first address
Woods's argument that the admissbf the identification violated
his rights under the&onfrontation Clause of the United States
Constitution and that the identification constituted inadmissible
hearsay.

[*P18] The Confrontation Clause of the Sixth Amendment
generally prohibits the admission tdstimonial statements of a
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witness who did not testify atrial, unless the witness was
unavailable for trial and thedefendant had had the prior
opportunity to cross-examine the witnessrawford v.
Washington, 541 U.S. 36, 68, 124 S.Ct. 1354, 158 L.Ed.2d 177
(2004).

[*P19] But inCrawford the court held thaa dying declaration
was one exception to this rule of inadmissibility. at 56, fn. 6.

As this court has recently held, dying declarations may be admitted
as an exception to the rule set forthGrawford, irrespective of
whether the declaration is considered testimonghte v.
Kennedy, 2013-0Ohio-4221, 998 N.E.2d 1189, { 64 (1st Dist.).

[*P20] In Kennedy we held thatvid.R. 804(B)(2) comports
with the common-law definitiorof a dying declaration when
analyzing the exception to the rule i@rawford. Id. at 1
67. Evid.R. 804(B)(2) provides that the following is not excluded
by the hearsay rule if the declataunavailable as a witness:

[ijn a prosecution for homicider in a civil action or
proceeding, a statement made by a declarant, while
believing that his or her ddatvas imminent, concerning
the cause or circumstanceswdiat the declarant believed

to be his or her impending death.

[*P21] In Kennedy this court stated #t, to qualify as a dying
declaration under the rule, "thevidence must show that the
deceased's statements were made under a sense of impending death
that excluded from the mind dahe dying person all hope or
expectation of recoveryKennedy at { 41, citing State v. Ray,

189 Ohio App.3d 292, 2010-Ohio-2348, 938 N.E.2d 378, T 40

(8th Dist.); State v. Washington, 1st Dist. Hamilton No. C-
090561, 2010-Ohio-3175, T 21; State v. Ross, 7th Dist.
Mahoning Nos. 96-CA-247 and 96-CA-251, 1999 Ohio App.
LEXIS 4859 (Oct. 12, 1999), cited inState v. McGee, 7th Dist.
Mahoning No. 07-MA-137, 2009-0hio-6397, § 33. The declarant

is not required to state that he believes he will not recover, as "the
necessary state of mind may bé&med from circumstances at the
time of the declaration.Kennedy at { 42, citing Ross, supra.

[*P22] In this case, Chandler's statement was properly admitted
as a dying declaration. Accordirig Father Seher, Chandler was
convinced that he was not going to survive his injuries, as
Chandler requested the sacrament of Last Rites. And while
Chandler's family had made corgant plans for rehabilitation in



case Chandler would survive, tetate presented ample evidence
that Chandler himself had no hope of recovery.

State v. Woods, supra.

When a state court decides on the merits ar&denstitutional claim later presented 1o a
federal habeas court, the federal court mustrdeféhe state court decision unless that decision
is contrary to or an objectiselunreasonable applicati of clearly esblished precedent of the
United States Supreme Court. 28 U.§@254(d)(1);Harrington v. Richter562 U.S. 86, 131
S. Ct. 770, 785 (2011Brown v.Payton,544 U.S. 133, 140 (2005gell v. Cone535 U.S. 685,
693-94 (2002)Williams (Terry) v. Taylor529 U.S. 362, 379 (2000).

The Warden argues the First District’'s demn on this claim is entitled to deference
under the AEDPA. Petitioner acknowledges theerimtial AEDPA standa, but asserts that
the First District’'s decision is contrary toeakly established Supren@urt precedent (Reply,
ECF No. 17, PagelD 3974-77, relying Giles v. California 554 U.S. 353 (2008).

In Gilesthe victim’s out-of-court statements wexrémitted by the California trial court to
prove Giles had killed him on the theory that Gitead forfeited his right to object on the basis
of the witness’s unavailability because he had yred that unavailabilitypy killing the witness.
Justice Scalia, author @rawford v. Washingtgn541 U.S. 36 (2004), wte for the Court in
Gilesand explained the difference at common &wd therefore under the Confrontation Clause
of the exceptions to confrontation for dying deatams and witness unavailability procured by
the defendant. The Court held that the secexception for defense-procured unavailability
would not meet the Confrontatid@lause standard without proofatithe intent of the defendant
was to silence the witness. There ishotding in Gilesabout the scope of the dying declaration
exception to the hearsay rule. Rather the hol@ngbout the defense-procured unavailakility

exception which is not at issue here. The discussion of the dying declaration excefiies in
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is dicta.

The only other Supreme Court case about the dying declaration exceSioapisrd v.
United States290 U.S. 96 (1933). In that case ChaBéepard was convictearf murdering his
wife on the military reservation at Fort Riley, Kanisaghe victim suspected that her hushand
had poisoned her and voiced her suspicion toirge. Justice Cardozo for the Supreme Court
analyzed the case, which was on direct appdakerahan collateral attack, in terms of the
common law of evidence as to athconstituted a dyindeclaration. Thepinion nowhere so
much as mentions the Confrontation Clause.

In arguing this Ground for Relief in éhReply, Petitioner focuses on facts which
purportedly show Chandler's deatvas not imminent nor did he believe it was imminent at the
time he made the identfation. He concludes:

The Ohio court of appeals resolved the inquiry using the wrong
standard for what consties a dying declaration under
Confrontation Clause jurisprudencDespite the Supreme Court’s
clear pronouncement iBiles that a statement must be made when
the declarant’s death was actuallyminent to constitute a dying
declaration at common law, the ©hcourt of appeals failed to
consider whether Chandlersath was looming at the time he
identified Woods.State v. Wo00ds2014-Ohio-3892, 2014 WL
4437733, at *3. In fact, the only factor the court considered was
whether Chandler believed leas in danger of dying, a subject
about which the evidence at trialas sharply divided. Id. In so
doing, the court interpreted th#ying declaration exception to
confrontation to be co-terminousith the state evidentiary rule
governing the dying declaratiohearsay exception and relied
heavily on prior state court de@msis discussing the contours of the
hearsay rule. Id. (citingstate v. Kennedy2013-Ohio-4221, 998
N.E.2d 1189 (Ohio Ct. App. 2013)lyonically, the state court did
not even once citeGiles the Court’s leading authority on the
subject, much less address its requirements for the common law
confrontation exception. Id. Eh state court ruling therefore
conflicts with direct precedent ahe Supreme Court sufficient to
warrant a writ of habeas corpus.

! The murder was a federal crime besmwcommitted within thexclusive territorial jusdiction of the United
States. 18 U.S.C. §7.



(Reply, ECF No. 17, PagelD 3976.)

But the Supreme Court Biles did not “create a standard for what constitutes a dying
declaration under Confrontation Ctaujurisprudence.” Rathersitliscussion of the parameters
of the dying declaration vgdimited to one paragraph

We have previously acknowledgdaat two forms of testimonial
statements were admitted at common law even though they were
unconfronted. Se&l. [Crawfprd], at 56, n. 6, 62, 124 S. Ct.

1354, 158 L. Ed. 2d 177. The first of these were declarations
made by a speaker who was both on the brink of death and aware
that he was dying. See,g., Kingv. Woodcock,l Leach 500, 501-
504, 168 Eng. Rep. 352, 353-354 (1788}te v. Moody, 3 N. C.

31 (Super. L. & Eq. 1798); United States v. Veitch, 28 F. Cas.

367, 367-368, 1 Cranch C.C. 115, F. Cas. No. 16614 (No.
16,614) (CC DC 1803)King v. Commonwealth, 4 Va. 78, 80-81

(Gen. Ct. 1817). Avie [the victim]did not make the unconfronted
statements admitted at Giles' trial when she was dying, so her
statements do not fall withitimis historic exception.

554 U.S. at 358-59. The balance of the opinios devoted to discussing the defense-procured
unavailability exception, at pois contrasting it with thdying declaration exception.

In determining whether a state cbdecision is contrary to or an

unreasonable application of clbarestablished Supreme Court

precedent, a federal court may look only to the holdings, as

opposed to the dicta, of the Sapre Court's decisions as of the

time of the relevant state court decisitockyer v. Andrade538

U.S. 63, 71, 123 S. Ct. 1166, 155 L. Ed. 2d 144 (2088)iams

529 U.S. at 412.
Goodell v. Williams 643 F.3d 490 (6 Cir. 2011). Because Justice Scalia’s description of the
dying declaration exception at common lavdicta, it cannot control here.

The First District had to decide both the constitutional claim and the Ohio evidentiary

claim, to wit, that Chandler’'s “statement” dibt come within the dying declaration rule as

codified at Ohio R. Evid. 804(B). Respondent argues, corrgcthat this Court may not in a

habeas corpus case review toerectness of the Ohio evidenlaw ruling (Return, ECF No. 11,



PagelD 3909) Estelle v. McGuirg502 U.S. 62, 67-68 (1991).

Respondent then argues that “the law admission of dying declarations under the
Confrontation Clause is not cleyagstablished in theupreme Court. . . .” (Return, ECF No. 11,
PagelD 3909). Petitioner turns this argument ohetsd to claim that, if the Warden is correct,
“the state court should not hageeated such an exception..” . (Reply, ECF No. 17, PagelD
3977). On the contrary, the Supreme Court reaeghthe dying declarain as an exception to
the Confrontation Clause already @rawford It has just not as ye€constitutionalized” the
parameters of that exceptioAs the Sixth Circuit held iWalker v. Harry 462 Fed. Appx. 543
(6™ Cir. 2012), the Supreme Counras “refrained from ruling on éhstatus of dying declarations
under the Confrontation Clauséd. at 545.

Because there is no Supreme Court holdingherconstitutional parameters of the dying
declaration hearsay exception undlee Confrontation Clause, tHarst District's decision is
neither contrary to nor an agtively unreasonable applicatioh clearly established Supreme

Court precedent. Woods’ First Ground Relief should be dismissed on the merits.

Ground Two: Unconstitutional Pre-Trial Identification

In his Second Ground for Relief, Woodgjaes his identification by Chandler occurred
under suggestive circumstances and its admissianiahttherefore vichted his due process
rights.

Woods included this claim dke second part of his Firstséignment of Error on direct
appeal and the First Disttidecided it as follows:

[*P23] Woods next argues that ttreal court erred in overruling
his motion to suppress the iderd#tion because the procedure
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employed by the investigatingfficers was unduly suggestive.

[*P24] Appellate review of a nimn to suppress presents a
mixed question of law and facktate v. Burnside, 100 Ohio
St.3d 152, 2003-Ohio-5372, 797 N.E.2d 71, 1 8. An appellate
court must accept the trial courfmdings of fact if they are
supported by some competent, credible evidehteAccepting
those facts as true, the appella®urt must then independently
determine, without deference to the trial court's judgment, whether
the facts satisfy the apphble legal standardd.

[*P25] To suppress identification testimony, the trial court must
find that the identification pra&dure "was so impermissibly
suggestive as to give rise @ very substantial likelihood of
irreparable misidentificationNeil v. Biggers, 409 U.S. 188, 197,

93 S.Ct. 375, 34 L.Ed.2d 401 (1972), quoting Simmons v.
United States, 390 U.S. 377, 384, 88 S.Ct. 967, 19 L.Ed.2d
1247 (1968); State v. Green, 117 Ohio App.3d 644, 652, 691
N.E.2d 316 (1st Dist.1996). "Reliability is the linchpin in
determining the admissibility oidentificationtestimony * * *"
Manson v. Brathwaite, 432 U.S. 98, 114, 97 S.Ct. 2243, 53
L.Ed.2d 140 (1977). Thus, even if the identification procedure
was suggestive, so long asettthallenged identification was
reliable, it is admissibleld.; State v. Seay, 1st Dist. Hamilton
No. C-090233, 2010-Ohio-896, T 29.

[*P26] In this case, the trial court properly held that the
identification was reliable. The state presented evidence that
Chandler had known Woods far long period of time and had
repeatedly purchased drugs froloods in the area where the
shooting had occurred. And it was through Chandler's prompting
that the investigating officer had brought the photograph of
Woods to the hospital.

[*P27] Nonetheless, Woods conterttiat the identification was
subject to suppression in light tife investigating officers' alleged
failure to comply with the identification procedures set forth in
R.C. 2933.83. But as this court has heldn alleged violation of
R.C. 2933.83 is not a proper basisfeuppression, as the remedy
for such a violation is crgsexamination about the police
procedures at trialState v. Coagk 1st Dist. Hamilton No. C-
130242, 2013-Ohio-5449, T 33, citilgate v. Ruff, 1st Dist.
Hamilton No. C-110250, 2012-Ohio-1910, T 5; R.C.
2933.83(C)(1). Accordingly, the trial court did not err in
admitting the identification, and we overrule the first assignment of
error.
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State v. Woods, supra

In arguing this Ground for Relief ithe Reply, Petitiomeelies heavily onManson v.
Brathwaite,432 U.S. 98 (1977), but accuses the First Distrat “fail[ing] to even citeMansori
and “relying instead on an Ohio statute tsats forth a procedure for police to follow in
administering certain types of photo lineups.efR/, ECF No. 17, PagelB978.) With respect,
that is a complete misreading of the First District's decision. It did Maesonat § 25,
reproduced verbatim above, as the key Supremet@ecision. It did not rely on Ohio Revised
Code § 2933.83 as a basis for affirmance, but rathected Woods’ claintnade on his behalf
by the same attorney who represents him in llalseas corpus proceeding, that failure of the
police to conform to the statitvas a basis for suppressio8tate v. Woods, suprat  27.

Woods correctly states the factors a court must consider in determining whether to
suppress a pre-trial identificati as unreliable (Reply, ECFON17, PagelD 3977). The Supreme
Court held inNeil v. Biggers409 U.S. 188 (1972):

[T]he factors to be considereith evaluatingthe likelihood of

misidentification inclue the opportunity of the witness to view the

criminal at the time of the criméhe witness' degree of attention,

the accuracy of the witness' prior description of the criminal, the

level of certainty demonstrated by the witness at the confrontation,

and the length of time between the crime and the confrontation.
409 U.S. at 19%ccord, Manson v. Brathwaitd32 U.S. 98, 114 (197%)

In upholding the identification, the First Districbted that the admissibility of a pre-trial

identification is a mixed question of law and fadt found that the tal court had evidence

2 Woods notes the evolving scientific literature on eyeess perception and identification and the consequent
revisions of identification standards in New Jersey and Oregon (Reply, ECF No. 17, PagelD 3977, n. 3). After
AEDPA, however, habeas courts do not fulfill the functippaently envisioned for them by the Supreme Court in

Fay v. Noia 372 U.S. 391 (1963), of elaborating constitutionaldaats set by the Court. Rather, we are limited to
deciding whether state court dgioins contravene what the Supreme Court has already decided.
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before it from which it could properlyave reached a reliability determinatibivwhile there was
little time for Chandler to see Woods at the time of the shgpthere was evahce to support
the finding that Chandler had purchased drugs from Woods in the area where the shooting
occurred on a number of prior occasions. Tlthis was not a “stranger” crime where the
likelihood of misidentification isnuch higher. Woods emphasizbsit five days that elapsed
between the shooting and the identification, but that factor much moreelevant in stranger
crimes. Finally, the First District noted thatwas Chandler who sugded bringing a copy of
Woods’ photograph to the hospital for possible identification.

In applyingNeil andManson a state court need not wri length. Here the Petitioner
has failed to show that the First District’'snctusion on reliability of the identification was
contrary to or an objectivelynreasonable applicaticof those two cases. Ground Two should

be dismissed on the merits.

Ground Three: Batson Violations

In his Third Ground for Relief, Woods assethe trial court “incorrectly applieBatson
[v. Kentucky 476 U.S. 79 (1986)] by requiring Woods demonstrate a pattern of race-based
jury strikes before shifting the burden to thatstto explain its use of peremptory challenges
with a race-neutral exphation.” (Petition, ECF No. 1, PagelD 9).

This claim was presented to the First Bigtas Woods’ Secondgsignment of Error and
decided as follows:

[*P28] In his second assignmentafor, Woods argues that the
state exercised peremptory chaties during voir dire in violation

% The trial court found the police proaee was suggestive and the First District implicitly assumed that finding was
correct.
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of Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d

69 (1986). After the first peremptorghallenge of a prospective
African-American jurorthe trial court stated that Woods had not
yet established a pattern of disaination. Woods argues that he
was not required to establish a pattern of discrimination to trigger
the state's burden to providerace-neutral explanation for the
challenge.

[*P29] InBatson the court created a three-part test to determine
if the state has used peremptariyallenges in a discriminatory
manner. The opponent of the challenge must first make a prima
facie showing of discriminatory intenEeesState v. Were, 118

Ohio St.3d 448, 2008-Ohio-2762, 890 N.E.2d 263, 1 61. If the

trial court finds the first requireme fulfilled, the state must then
provide a racially neutralxplanation for the challengéd. Finally,

the court must decide whether,den all of the circumstances, the
opponent has demonstrated racial discriminatdnA trial court's
finding that the opponent has failedfoove discriminatory intent
will not be reversed unless it is clearly erroneossate v.
Hernandez, 63 Ohio St.3d 577, 583, 589 N.E.2d 1310 (1992),
following Hernandez v. New York, 500 U.S. 352, 369, 111 S.Ct.
1859, 114 L.Ed.2d 395 (1991).

[*P30] Woods is correct in his sartion that the opponent of a
peremptory challenge is not required to demonstrate a pattern of
discrimination.State v. Walker, 139 Ohio App.3d 52, 56, 742
N.E.2d 1173 (1st Dist.2000). As we have held, "[tlhe exercise of
even one peremptory challenge anpurposefully discriminatory
manner is a violation of equal protectiomstate v. Taylor, 1st
Dist. Hamilton No. C-020475, 2004-Ohio-1494, { 20, citing
State v. Gowdy, 88 Ohio St.3d 387, 2000 Ohio 355, 727 N.E.2d
579 (2000), andWwalker, supra. Thus, the trial court did err in
concluding that Woods wasrequired to demonstrate a
discriminatory pattern.

[*P31] But the court rectified iterror by requiring the state to
provide a race-neutral explanatitor the first challenge after the
state had exercised a second petenypchallenge of an African-
American.SeeState v. Tibbs, 1st Dist. Hamilton No. C-100378,
2011-Ohio-6716, T 24. Specifically, the statcited answers given

by the first challenged juror sugsfing that she would hold the
state to a higher standard than required by law with respect to
identification testimony. As for th second juror, the state noted
that she had described herself as an honest person but then
conceded that she had beewnwcted of an offense involving
dishonesty. The trial court's acceptance of those explanations was
not clearly erroneous. We overrile second assignment of error.
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State v. Woods, supra.

Batson v. Kentuckyl76 U.S. 79 (1986), prohibits race-based peremptory challenges by a
prosecutor. A trial court must usethree-step process to evaluatBadsonclaim. First, the
opponent must make @rima facie showing that the proponent of the strike has exercised a
peremptory challenge on the basis of race. Thedouthen shifts to theroponent to articulate a
race-neutral reason for the chalye. Finally, the trial court musietermine if the opponent has
carried his burden of prawy purposeful discriminationPurkett v. Elem514 U.S. 765 (1995);
Hernandez v. New Yark00 U.S. 352 (1991). To makeama facieshowing, a defendant must
show that he is a member of a cognizableatagioup, that a challeeghas been exercised to
remove a venireperson of the same race, apddditional facts and circumstances from which
an inference could be drawn that the prosechéat used the peremptory challenge in a race-
based mannerBatson,476 U.S. at 79. The defendant is entitled to rely on the fact that the
peremptory challenge process is one in whiatse who are of a min discriminate on the
basis of race are able to do d4d. A trial judge’s conclusion thdahe challenge warace-neutral
must be upheld unlessig clearly erroneous.Hernandez suprg United States v. Tucke®0
F.3d 1135, 1142 [ Cir. 1996);United States v. Peet819 F.2d 1168, 1179 {6 Cir. 1990)

The fact that the evidence would have supgbra challenge for cause is sufficient to
demonstrate that it is race-neutr8atson 479 U.S. at 97. Matsonerror is never harmless, but
rather is a structural errotUnited States v. McFerror,63 F.3d 952 (B Cir. 1998), relying on
Arizona v. Fulminante499 U.S. 279 (1991).

The First District found therial court erred in the pogss it used when the first
peremptory challenge was made to an African-Aca® venireperson, but that it corrected that

error by requiring a race-neutraxplanation as to both peremptorily-challenged African-
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Americans when the second challenge occu&ate v. Woods, suprat 9 30-31.
The prosecutor’s first peremptory challenge was exercised as to Prospective Juror No. 7,
Ms. Laury (Tr. Tr. ECF No. 1@6, PagelD 1418). Defense coeh€alaway immediately made
a Batsonchallenge, stating “I know that he [theopecutor] hasn’t demotrated a pattern, but
the facts of this case are particularly sigaint because it's a white victim and African-
American defendant and there’s only three Afridanericans in the veneer [sic], the rest are
white.” The trial judge responded that
Well, | think there has to have to be a pattern first. And | will cause
the State to be mindful of Batsamhich | know they are, | assume
they will be.
But, at this point in time | mayequire him to state a raise [sic]
neutral reason, but there's no pattgeh. So I'm going to reserve
that statement for later.

Id. at PagelD 1418-19. However, Ms. Laury was then excused.

The prosecutor next sought to exercise @em@tory challenge as to Prospective Juror
Number 5, Ms. Gilbertild. at PagelD 1528. Ms. Calaway raisefBasonchallenge and the trial
court required a race-neutral explanatiwh. Mr. Prem gave what isoncededly a race-neutral
explanation as to Ms. Gilbert and she was extudéhen the prosecutor proceeded to give what
purported to be a race-neutral extion fort excusing Ms. Lauty At the conclusion, the judge
stated “I find that the State hasn't giveraee-neutral explanain, so I'm gonna allow your
Batsonchallenge, . . .1d. at PagelD 1533.

The Warden misreads the redoin this regard, claiming the trial judge found a

satisfactory race-neutral explanation had bgeen as to both juror¢Return, ECF No. 11,

PagelD 3918). That reading of the recordladly contradicted bythe judge’s finding just

“ Although neither her name nor juror number is mentioned at this point in the parisisiclear from the context
that the prosecutor is speaking about her.
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quoted.

Woods complains that “after making tHiading, the court permitted the juror to be
excused anyway and engaged in no remedial seftortorrect the error or to ensure a racially-
balanced jury.” (Reply, ECF No. 17, PHge983, citing Tr. Tr. ECF No. 10-10, PagelD 1533-
34). Actually the record reflects the juror had been excheéate this finding. After the first
Batsonchallenge was made, Judge Myers excused Ms. Laury and asked her to go with the
bailiff, saying her services would not be neeédany more today. (Tr. Tr. ECF No. 10-16,
PagelD 1419).

Woods has not suggested what the trial judgelshhave done at thabint to correct the
Batsonerror. It might have been possible to fiMd. Laury and seat her as a juror. The record
does not reflect whether venirepersons in Ham County, once they are excused from one jury,
are returned to a jurpool from which they can be call to other courtrooms for possible
service, which is the process in some urbaanties in Ohio. The other possible cure would
have been to declare a mistraid start over with a new veniréAs far as the record shows,
neither the trial judge nor defense counsel consideitbdr one of these possibilities. Just as he
does here, Woods made no suggesto the First District abowwhat should have been done
once Judge Myers sustained Betsonchallenge to the peremptoexcuse of Ms. Laury, stating
that the only appropriate remedy these errors is reversal (Apla@t's Brief, Record, ECF No.
10, PagelD 268.)

Assuming Ms. Laury could not have beeecalled, the appropriate remedy after
sustaining theBatson challenge would have been a toove for a new venire. Woods
emphasizes thaatsonerror is structural error, but thatror only infects the verdict when a

person has been tried by a jury from whsdmeone has been unconstitutionally excluded under
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Batson There was time and opportunity to correct Bagsonerror before the jury was sworn,
but Woods’ counsel never moved for a new wemr any other sort of relief from thigatson
error.

Under these circumstances, trying the case wBlataonerror-infected jury was invited
error because defense counsel took no stepseteent the trial from going forward. A party
cannot obtain federal habeas corpelgef from invited error.Schoenberger v. Russel90 F.3d
831, 835 (8 Cir. 2002);Fields v.Bagley275 F.3d 478, 486 {6 Cir. 2001).

"The doctrine of 'invited error' refe to the principle that a party
may not complain on appeal of ersathat he himself invited or
provoked the court . . . to commitHarvis v. Roadway Express
Inc., 923 F.2d 59, 60-61 (6th Cir. 199This circuit has referred to
the doctrine as "a cardinal ruté appellate review," and federal
appellate courts have appliedetldoctrine to a "wide range of
conduct."Fryman v. Fed. Crop Ins. Corp936 F.2d 244, 249 (6th
Cir. 1991) (quotingHarvis, 923 F.2d at 60) (internal quotation
marks omitted)).

Bavelis v. Doukas (In re Baveli§)73 F.3d 148, 157 {6Cir. 2014).

On this basis, Ground Three should be dismissed on the merits.

Ground Four: Erroneous Non-Disclosure of Witnesses

In his Fourth Ground for Relief, Woods claims the trial court violated his due process
rights by erroneously certifying théihe State need not identify certain witnesses before trial.
Woods presented this claim to the First Degtas his Third Assignment of Error and it was
decided as follows:

[*P32] In his third assignment of error, Woods maintains that

the trial court erred in certifying two state's witnesses for
nondisclosure.
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[*P33] Crim.R. 16 governs discovery in general and witness
disclosure in particularcrim.R. 16(1) states that "[e]ach party
must provide to opposing counselwritten witnes list, including
names and addresses of any witness it intends to call in its case-in-
chief, or reasonably anticipatedlicay in rebuttal or surrebuttal.”

But under crim.R. 16(D)(1), "[tlhe prosecuting attorney shall
certify to the court that the prosecuting attorney is not disclosing
material" that is otherwise subject to disclosure if he "has
reasonable, articuladl grounds to believe dh disclosure will
compromise the safety of a witness * * *."

[*P34] Among the reasons for nondisclosure, the prosecution
may cite "the nature of the case, the specific course of conduct of
one or more parties, [and] threabr prior instances of witness
tampering or intimidation * * *."Crim.R. 16(D). The trial court
may not reject the prosecutingttorney's certification for
nondisclosure unless it finds thdétte prosecution has abused its
discretion.Crim.R. 16(F). This court, in turn, reviews a trial court's
decisions concerning discoveryreluding issues of witness
disclosure—under an abuseédiscretion standard.State v.
Williams 1st Dist. Hamilton No. C-130277, 2014-Ohio-1526, 1
14.

[*P35] Inthe case at bar, there was no abuse of discretion. With
respect to one of the witness#® trial court conducted a hearing

in which the state presented case-specific evidence that disclosure
of the witness's identity would threat his safety and the safety of

his family and friends. This witness was in fact murdered before
trial. And as the state correctly asserts, there was no showing that
the witness in question would hapeovided exculpatory evidence

or that Woods was otherwigaerejudiced by the nondisclosure.

[*P36] The second witness subject to a nondisclosure order was
Beard. The assistant prosecutor once again provided case-specific
information that the witness feared for his safety, and the court
ordered the state to provide Beard's identity to the defense no later
than the commencement ial, as provided ircrim.R. 16(F)(5).
Woods has not demonstrated amstb of discretion on the part of

the prosecuting attorney or the trcaurt, and we overrule the third
assignment of error.

State v. Woods, supra.

Respondent asserts there isfaderal due process right ttave state discovery rules
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enforced (Return, ECF No. 11, PHge8919). Woods replies that there is indeed such a right,
relying onWardius v. Oregord12 U.S. 470 (1973). The holding\Wardius however, is much
narrower than that. In that case the Supreme @eldtthat enforcement of a notice of alibi rule
against a defendant was unconstimél in the absence of a recipabcight to discover rebuttal
witnesses from the State.

Albeit briefly, Woods presented this claim prart as a constitutional claim to the First
District. (Appellant’s Brief, Rcord, ECF No. 10, PagelD 269, citiWgardiug. Although the
First District did not discus#&/ardius because the due process claim was fairly presented to it, it
must be treated as havingcided that claimHarrington v. Richter 562 U.S. 86, 103 (2011);
Ross v. Pineda2013 U.S. App. LEXIS 25481 {6Cir. 2013), quotinglohnson v. Williams133
S. Ct. 1088, 1096 (2013)(emphasis added). Taart therefore reviesvthe claim applying
AEDPA deference.

Woods has not shown that thegEiDistrict’'s decign of this claim was contrary to or an
objectively unreasonable applicatiohSupreme Court precederithe Supreme Court has never
held that the State has a constitutional obligation in a criminal case to reveal the identity of its

witnesses. Ground Four should be dssad with prejudice on the merits.

Ground Five: Unconstitutional Restriction on Defense Expert

In his Fifth Ground for Relief, Woods asserts thaltrcourt violatedhis due process
rights by limiting the testimony of kieyewitness identification expavitness. Woods presented
this claim on direct appeal as his Fourth Assignminoé Error and the FirdDistrict decided it as

follows:
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[*P37] In his fourth assignment adrror, Woods contends that
the trial court erred in limitig the testimony of his expert
witnesses. He first argues that the court erred in restricting the
testimony of psychologist Dr. Bart. Although Dr. Dysart was
permitted to testify about the factors in this case that would have
impeded Chandler's ability to identify his assailant, Woods argues
that the court erred in precludimysart from rendering an opinion

on the ultimate issue of Chandler's credibility.

[*P38] Evid.R. 704, along withEvid.R. 702, 402, and 403,
generally permits the admission @éfpert testimony on an ultimate
issue to be decided likie trier of factSeeState v. Campbell, 1st
Dist. Hamilton Nos. C-010567 and C-010596, 2002 Ohio 1143,
2002 Ohio App. LEXIS 1158 (Mar. 15, 2002). And the expert
testimony of an experimental p$yatogist concerning variables or
factors that may impair the agagy of a typical eyewitness
identification is admissible undé&wid.R. 702. State v. Buell, 22
Ohio St.3d 124, 22 Ohio B. 203, 489 N.E.2d 795 (1986),
paragraph one of the syllabus. But testimony of such an expert
regarding the credibility of garticular witness is inadmissible
underkvid.R. 702, absent a showing that the witness suffers from
a mental or physical impairmentathwould affect his ability to
observe or recall eventsd. at paragraph two of the syllabus.

[*P39] UnderBuell, we review the trial court's decision to admit
or exclude evidence for an abuse of discretian.at 133. In
addition, undeEvid.R. 402, the trial court retains the discretion to
exclude even relevant evidenceitifvould unduly waste time or
confuse the issuek.

[*P40] In this case, we find no abuse of discretion. Although the
evidence indicated that Chandlgad been smoking crack cocaine
on the night of the shooting, the statemonstrated that the effects

of the drug would have digmted by the time the gunman
approached the car. There was also an indication in Chandler's
medical chart that he had sufférisom oxygen deprivation and its
attendant effects on his mentainctioning, but Jordan Bradley
Bonomo, M.D., a neurointenssti who had treated Chandler,
testified that the notation in the chart had been erroneous.

[*P41] Moreover, Dr. Dysart hersetbnceded that the statistical
data she had compiled with respect to the factors affecting the
reliability of identification in general could not be used to predict
or assess the identification madeayparticular witness. Thus, the
trial court could have reasonabdpncluded that Dysart's opinion
concerning Chandler's credibilityould have confused the issues
or misled the jury.
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[*P42] Finally, the defense was permitted, through the
testimony of Dr. Rorick and DrAbdullah, to adduce expert
evidence about the credibility of Chandler's identification. Thus,
the exclusion of similar evidence proffered by Dr. Dysart cannot
be said to have resultedmmaterial prejudice to Woods.

[*P43] Woods next arguethat the trial courerred in rejecting
the testimony of a law professon the issue of jailhouse informant
Beard's credibility. Woods proffedethat the professor would have
testified about the inherent fagencies in the testimony of
jailhouse informants in light ofthe widespread exchange of
favorable testimony for reduced sentences.

[*P44] To be admissible, an exp@&pinion must first relate "to
matters beyond the knowledge or experience possessed by
laypersons” or dispel "a sgonception common among laypersons

* * *" SeeState v. Garrett, 1st Dist. Hamilton No. C-090592,
2010-Ohio-5431, ¥ 35. And, once again, a trial court's
determination of admissibility undegvid.R. 702 will not be
reversed absent an abuse of discrefin.

[*P45] In this case, we find no abuse of discretion. Woods was
permitted to cross-examine Beard at length about jailhouse
informants in general, aboutshiprevious cooperation with the
police, and about hisxpectation that hevould benefit from his
testimony in this case. We are nmérsuaded that the proffered
expert testimony would have furthduminated the subject for the
jury, and we overrule the fourth assignment of error.

State v. Woods, supra.

Woods grounds his fifth claim for relief iAke v. Oklahoma470 U.S. 68 (1985),
Chambers v. Mississipp10 U.S. 284 (1973), andrane v. Kentucky476 U.S. 683 (1986).
Ake held that an indigent mued defendant was entitled &iate-funded psychiatric witness
assistance in preparing his defeng did not hold that any partitar type of &pert testimony
was constitutionally entitled to be presenté&thambers of course, dealvith the common law

rule about impeaching one’s own witness (thealked vouching rule), and not about experts at

all. Neither didCrane
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The expert opinions which Woods wantedpresent and which Judge Myers excluded
were an ultimate opinion on whether Chandleidentification was reliable and national
statistical data on eyewitnes®difications on convictions lateacated. Woods has not shown
that the Supreme Court has held an ultimateiopiby an expert on the credibility of a witness
must be admitted.

In her Affidavit Dr. Dysart writes about é¢hconclusion of BrandoGarrett that 75% of
the first 250 DNA exonerations were for c@stions where there was erroneous eyewitness
identification (Record, ECF NdlO, PagelD 188-89.) Professor Garrett’'s widely-known and
respected study, published under the @eNVICTING THE INNOCENT, is very important and
Dr. Dysart’'s Affidavit accuratelyeports part of his conclusion8ut the fact that 75% of the
first 250 DNA exonerations happened in casgh eyewitness identification mistakes, if
presented to a jury, would be likely to causanfusion because it says nothing about the
likelihood of misidentification irthis case. For example, many of the early DNA exonerations
were for cross-racial stranger rape. For a jurpadold the 75% statistic without other data —
e.g., the number of unreversed convictions witess-racial eyewitrss identification; the
number of cases in which no DNA evidence isikble for testing, the number of unreversed
convictions with non-stranger eyémess identification — would beonfusing and likely to give
rise to the cognitiverror of “anchoring.”

Woods also complains of the exclusion lo§ tendered expert othe subject of the
reliability of jailhouse informants, law profess&hristo Lassiter. As an area of expert
testimony, thus subject is fdess developed than that dhe reliability of eyewitness
identification testimony. Because it relates te tnedibility of a witness which the law deems

fully testable by cross-examination, it is argyatbt a proper subject for expert testimony under
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Rule 702. Certainly there is rfBupreme Court decision hahgj that such testimony must be
admitted.

Because Woods has not shown any Supremet@oithority requiring as a matter of due
process admission of evidencetbé type excluded here, GrouRd/e should be dismissed on

the merits.

Ground Six: Improper Admission of Jailhouse Witness Testimony

In his Sixth Ground for Relief, Woods claintBe trial court vichted his Sixth and
Fourteenth Amendment rights by admitting th&titeony of a jailhouse informant about Woods’
inculpatory statements to him. Woods présdnthis claim on direcappeal as his Fifth
Assignment of Error which the FirBistrict decided as follows:

[*P46] In his fifth assignment aérror, Woods argugethat the trial
court erred in permitting Beard testify about Woods's alleged
confession to the offenses. Woods first maintains that Beard was
acting as an agent of the staand that the admission of the
confession violated Woods'sght to counsel under the Sixth
Amendment. See United States v. Henry, 447 U.S. 264, 100 S.Ct.
2183, 65 L.Ed.2d 115 (1980).

[*P47] We find no merit in thimrgument. At éhearing on this
issue, the evidence indicatedthalthough Beard had worked with

the police in the past, he was notiag on behalf of the state or at

the state's direction when Woods made the statement about the
shootings in this case.

[*P48] Woods next argues thidite court erred in failing to hold a
credibility hearing before Beard was permitted to testify. Again,
this argument is without merit. Beard's credibility was for the jury
to determine, and Woods was permitted to cross-examine him
extensively about his involveme with the police and his
expectation that he would benegfom testifying against Woods.
Moreover, the jury was properly imgtted to consider a witness's
bias or interest in determinirggedibility. It was not incumbent on
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the trial court to hold a separdiearing on the issue. See State v.
Howard, 1st Dist. Hamilton No. C-100240, 2011-Ohio-2862, 1 46.

[*P49] Woods also contends ttibe trial court erred in restricting
his cross-examination of Beard with respect to an alleged prior
violent crime involving an eldey victim. But because the
guestioning involved only a charggainst Beard, as opposed to a
conviction, Woods can demonstraie error. Evid.R. 609; State v.
Rodriquez, 31 Ohio App.3d 17476, 31 Ohio B. 339, 509 N.E.2d
952 (9th Dist.1986). We overrule thi#th assignment of error.

State v. Woods, supra.

The Sixth Amendment portion of this claepends on establishing that the informant,
Jermaine Beard, was acting as an agent of the &tatn he elicited the inculpatory statements.
The First District found that Judge Myers Haeld a hearing on that question and found that,
although Beard had acted as a police agent ipdkte he was not doing so when Woods gave the
inculpatory statementld. at  47. Obviously, the credibilityf the witnesses in that hearing
was for Judge Myers to evaluate.

The balance of Woods’ argument on this Guwbdor Relief cites a maber of cases in
which the courts and legal comntators have disparaged the dlalidty of jailhouse informants
(Reply, ECF No. 3989). But Woods offers nohauity for the proposition that a state court
must hold a pretrial credibility hearing regamglian informant and exclude his testimony if the
judge finds it incredible. Moshformants are strongly impeachable with prior convictions and
expected benefits from their testimony. But the Constitution does not impose a motion-to-
suppress-like pretrial process on the Statescémsidering jailhouse informants. Ground Six

should be dismissed on the merits.

Ground Seven: Exclusion of Chandlers Medical and Psychological Records

In his Seventh Ground for Relief, Woods olai the trial court erred by excluding the
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victim’'s medical and psychological records whigbuld allegedly havel®wn his state of mind
at the time of the offense and when he latertiied Woods. Woods presented this claim to the
First District on direct appeals his Sixth Assignment of Error which was decided as follows:

[*P50] In his sixth assignment @rror, Woods argues that the

trial court erred in excluding from evidence portions of Chandler's

medical and psychiatric recordSpecifically, the court excluded

records from 2004 indicating tha€handler had psychiatric

disorders and a history of driadpuse. Woods sought to introduce

the records to cast doubt on @uger's ability to identify his

assailant.

[*P51] The decision to admit or exclude a victim's medical

records will not be reversed s#mt an abuse of discretioBee

State v. Kidd, 11th Dist. Portage No. 2006-P-0087, 2007-Ohio-

6562, 1 59. Here, the trial court di not abuse its discretion.

Woods simply could not dewnstrate a connection between

Chandler's psychiatric condition #2004 and his ability to identify

his assailant in 2010. Thus, theaktrcourt reasonably concluded

that the evidence was not relevant ureled.R. 401. We overrule

the sixth assignment of error.
State v. Woods, supra.

The Warden asserts that this was simplglecision of state evidence law which is not
reviewable in habeas corp@Return, ECF No. 11, PagelD 3928). Woods again relies on
Chambers v. Mississippi, supraAs noted aboveChambersinvalidated the exclusion of a
witness under the common law vouatirule which wastgl in effect in Mississippi when the
case was decided, although most jurisdictions had abandoned it and it was omitted from the
proposed Federal Rules of EvidenceChambers places no constitutional limit on the

enforcement of state relevancyles by the exclusion of outidal medical records. Ground

Seven should be dismissed on the merits.
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Ground Eight: Ineffective Assistance of Trial Counsel

In his Eighth Ground for Relief, Woods clairne received ineffective assistance of trial
counsel in that his attoey (1) did not raise Weatherford v. Burseglaim in suppression, (2)
failed to present exculpatory evidence, and (Bgdato properly instructWoods’ expert on the
facts of the crime.

Woods presented an ineffective assistanceiaifcounsel claim on direct appeal as his
Seventh Assignment of Error which was decided as follows:

[*P52] In his seventh assignmenta@for, Woods maintains that
he was deprived of the effective assistance of trial counsel. To
establish ineffectiveassistance of counsel, the defendant must
demonstrate that counsel's merhance fell below an objective
standard of reasonable performarand that prejudice arose from
counsel's performancetrickland v. Washington, 466 U.S. 668,

687, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984); State v. Bradley,

42 Ohio St.3d 136, 538 N.E.2d 373 (1989), paragraphs two

and three of the syllabus.

[*P53] In this case, we find no defency on the part of trial
counsel. Woods first argues that counsel was deficient in failing to
present the statement of the deszhwitness discussed under the
third assignment of error. But abe state correctly notes, that
witness had identified the shooter"&arlos" or "Los," which were

two of Woods's nicknames. Thuthe statement of the witness
would have bolstered the stateontention that Woods was the
perpetrator. There was simply no deficiency in defense counsel's
failure to pursue the issue.

[*P54] Woods next argues that counsals derelict in failing to
more diligently discredit the testimony of Beard. As we have
already noted, counsel vigorously challenged both the admissibility
and the credibility of Beard's testimony, and we can discern no
lack of skill or diligence in counsel's handling of the issue.

[*P55] Woods also maintainsthat counsel failed to
appropriately attack the crediyl of Chandler's identification
under R.C. 2933.83. Again, we find no merit to this claim.
Counsel consistently attacked tidentification procedure used by
the officers, both by cross-exanmg the officers and by offering
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expert testimony concerning theggestiveness of the procedure.
Woods's inability to obtain supgssion of the identification as a
result of the officers' alleged alation of the statute was not the
result of counsel's deficiencysuppression was simply not an
available remedySee Cook1st Dist. Hamilton No. C-130242,
2013-Ohio-5449, andruff, 1st Dist Hamilton No. C-110250,
2012-Ohio-1910.

[*P56] Next, Woods argues thabunsel was ineffective in the
presentation of the testimony and report of Dr. Dysart.
Specifically, he argues that coungeailed to pursue the issue of
nonstranger identification. But Woods has not specifically
identified what Dr. Dysart could have added to her testimony or
report to further discredit Chandkerdentification of Woods as his
assailant and has therefore fdite demonstrate prejudice.

[*P57] Finally, Woods argues that counsel was ineffective in
failing to object to instances pfosecutorial misconduct in closing
argument. Specifically, he arguésat his attorneys should have
objected to the assistant prosecutor's argument that the
investigating officers had not violateck.Cc. 2933.83. As

we discuss under the ninth assmgnt of error, there was no
prejudice resulting from the comments on the statutory procedures.

[*P58] In sum, we find no defiency on the part of trial
counsel, and we overrule the seventh assignment of error.

State v. Woods, supra.
The governing standard for ineffeaiassistance ofoansel is found irStrickland v.

Washington466 U.S. 668 (1984):

A convicted defendant's claim ah counsel's assistance was so
defective as to requarreversal of a convion or death sentence
has two components. First, the defendant must show that counsel's
performance was deficient. Thigquires showing that counsel
was not functioning as the "counsel" guaranteed the defendant by
the Sixth Amendment. Second, thefendant must show that the
deficient performance prejudicethe defense. This requires
showing that counsel's errors were so serious as to deprive the
defendant of a fair trial, a trial whose result is reliable. Unless a
defendant makes both showings, cannot be said that the
conviction or death sentence rited from a breakdown in the
adversary process that renders the result unreliable.
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466 U.S. at 687. In other words, to establigffective assistance, a defendant must show both
deficient performance and prejudic8erghuis v. Thompking60 U.S. 370, 389 (201Miting
Knowles v. Mirzayancé&56 U.S.111 (2009).

With respect to the first prong of ti&tricklandtest, the Supreme Court has commanded:

Judicial scrutiny of counsel'performance must be highly
deferential. . . . A fair assessnt of attorney performance requires
that every effort be made tdireinate the distorting effects of
hindsight, to reconstruct the circumstances of cotsshhllenged
conduct, and to evaluate the conduct from cotmperspective at
the time. Because of the ddtilties inherent in making the
evaluation, a court must indulge a strong presumption that
counsel's conduct falls within a wide range of reasonable
professional assistance; that tise defendant must overcome the
presumption that, under the circstances, the challenged action
"might be considered sound trial strategy."”

466 U.S. at 689.
As to the second prong, the Supreme Court held:
The defendant must show thaketé is a reasobée probability
that, but for counsel's unprofessibnerrors, the result of the

proceeding would have been different. A reasonable probabllity is
a probability sufficient to ovemne confidence in the outcome.

466 U.S. at 694.See also Darden v. Wainwright77 U.S. 168 (1986)Vong v. Money142
F.3d 313, 319 (B Cir. 1998);Blackburn v. Foltz828 F.2d 1177 (6th Cir. 19875ee generally
Annotation, 26 ALR Fed 218.

The First District citedstricklandas the governing law, as well 8sate v. Bradley42
Ohio St. 3d 136 (1989), in which the Ohio Supee@ourt recognized Strickland as providing the
standard. Because the First District decideditteffective assistance @fial counsel claim, the
issue in habeas is whether its decisioanbjectively unreasonable applicatiorbafickland

The sub-claims will be discussed separately.
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The Weatherford Sub-Claim

Woods asserts his attorney “although aggwedy attacking the testimony of jailhouse
informant Jermaine Beard . .il& to develop this claim und&veatherford v. Bursey29 U.S.

545 (1977), which is the preViag Supreme Court authoritpn the use of government
informants.” (Reply, ECF No. 17, PagelD 3991).

Petitioner's argument on this claim is pupse dixit. He fails to explain what a
developed claim undéneatherfordwould have looked like No authority is offered for the
proposition that developing aadin about a jailhouse informawithout developing it “under
Weatherford was somehow deficient performance. And no effort is made to show how a claim
developed undéneatherfordnight have succeeded, so there is no showing of prejudice.

This sub-claim is without merit.

Failure to Present the Supposed Exculpatgr Evidence from the Deceased Witness

This sub-claim is grounded in the failure to trial counsel to present evidence that an
eyewitness to the shooting — a veitis who was murdered beforeltrdavould have identified the
shooter as “Carlos” or “Los.” The First Distrifound there was no prejudice here because those
two names had been shownbi® nicknames of WoodsState v. Woods, suprfi 53.

In his Reply, Woods makes no effort to undierenthis finding of tle First District. If
Woods' trial attorney knew that the evidence frima deceased witness, instead of undermining
Chandler’s identification, couldn fact have bolstered itit would have been deficient

performance to present it.

® The litigant complaining of use of a government informant lo¥¥éatherford
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This sub-claim is also without merit.

Failure to Oppose Motion in Limine

In his Reply, Woods claim his attorney perfodheficiently in“fail[ing] to file a written
response to the State’s motion in limine talage the testimony of Woods’ expert on jailhouse
informants,” Professor Lassiter. (ECF No., PagelD 3992). This sub-claim is forfeited by
failing to plead it in the Pdton (ECF No. 1-1, PagelD 18)A claim may not be added to a

habeas proceeding by merely ingggtit in argument in the reply.

Failure to Use Ohio Revised Code § 2933.88 Attack Chandler’s Identification

This sub-claim also is not pleaded in the Petition and is forfeited for the same reason.

Failure to Properly Instruct Dr. Dysart

Although this sub-claim is pleaded in thetiffen, the Warden asserts it is procedurally
defaulted because “it is not containie any of the briefs filed in thstate court. . . .” (Return,
ECF No. 11, PagelD 3928.) The Reply makes spasse to this procedural default defense.

The procedural default doctrine in habeaspus is described by the Supreme Court as
follows:

In all cases in which a state prisoner has defaulted his federal
claims in state court pursuantao adequate and independent state

procedural rule, federal habeasview of the claims is barred
unless the prisoner can demonstiaase of the default and actual
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prejudice as a result of the akd violation of federal law; or

demonstrate that failure to consider the claims will result in a

fundamental miscarriage of justice.
Coleman v. Thompspb01 U.S. 722, 750 (19919ee also Simpson v. Jon@88 F.3d 399, 406
(6™ Cir. 2000). That is, a petitioner may maise on federal habeas a federal constitutional
rights claim he could not ise in state court becaustprocedural defaulWainwright v. Sykes
433 U.S. 72 (1977)Engle v. Isaac456 U.S. 107, 110 (1982). Almecause and prejudice, a
federal habeas petitioner who fails to comply vétBtate’s rules of prodere waives his right to
federal habeas corpus reviewBoyle v. Million 201 F.3d 711, 716 Y{6Cir. 2000)(citation
omitted); Murray v. Carrier, 477 U.S. 478, 485 (1986)Engle 456 U.S. at 110;Wainwright
433 U.S. at 87.Wainwrightreplaced the "delibematbypass” standard &fay v. Noia 372 U.S.
391 (1963).Coleman 501 U.S. at 724.

"A claim may become proceduisadefaulted in two ways.Lovins v. Parker712 F.3d
283, 295 (8 Cir. 2013),quoting Williams v. Andersod60 F.3d 789, 806 {6 Cir. 2006). First,
a claim is procedurally defaulted where statart remedies have beearxhausted within the
meaning of § 2254, but where the lesstisoned state-court judgment declines to reach the merits
because of a petitioner's failure tomgay with a state procedural rulel. Second, a claim is
procedurally defaulted where the petitioneilefd to exhaust state court remedies, and the
remedies are no longer available at the timeféderal petition is filed because of a state
procedural ruleld.
Failure to raise a constitutional issue at all on direct appeal is subject to the cause and

prejudice standard &/ainwright v. Syket33 U.S. 72 (1977Murray v. Carrier, 477 U.S. 478,
485 (1986); Mapes v. Coyle]l71 F.3d 408, 413 {(6Cir. 1999);Rust v. Zentl7 F.3d 155, 160

(6™ Cir. 1994);Leroy v. Marshall 757 F.2d 94, 97 (6Cir.), cert denied474 U.S. 831 (1985).
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Failure to present an issue to the state esupr court on discretionarreview constitutes
procedural defaultO’Sullivan v. Boerckel526 U.S. 838, 848 (1999)(citations omitted).
This sub-claim is barred by Woods’ procedurdbdé in failing to pesent it to the state

courts.

Failure to Object to Prosecutorial Misconduct

In his Reply, Woods asserts his attornelethto object to prascutorial misconduct in
closing argument (ECF No. 17, PagelD 3992).isT8ub-claim is also forfeited by failing to
plead it in the Petition.

Petitioner's claims of irfféective assistance of trialoansel being eidr forfeited,

defaulted, or without merit, his Eigh@round for Relief should be dismissed.

Ground Nine: Improper Jury Instructions

In his Ninth Ground for ReliefWoods asserts trial court errior instructing the jury in
two respects: (1) permitting anfénence of guilt from Woodslifjht without sufficient evidence
of his motive, and (2) failing to instruct thjary on Ohio’s identification statute. Woods
presented these claims to the First District aaaliappeal and they were decided as follows:

[*P59] In his eighth assignment efror, Woods argues that the
court erred in instructing the jury. He first argues that the court
improperly instructed the fy on the issue of flight.
[*P60] "N*FAn instruction on flight as it relates to a
defendant's consciousness of guilt is proper if there is sufficient

evidence of escape or some affirmative attempt to avoid
apprehensionState v. Robinson, 1st Dist. Hamilton No. C-
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060434, 2007-Ohio-2388, { 19, citing State v. Brundage, 1st
Dist. Hamilton No. C-030632, 2004-Ohio-6436, 1 17. A trial
court's decision to instruct theryuon flight will not be reversed
absent an abus# discretion.Robinson at T 19, citing Brundage
at 1 18.

[*P61] Here, we find no abuse of discretion. The state presented
evidence that Woods had beenoad-time resident of Cincinnati
and in particular of the areawhich the shooting had occurred. In
light of his capture several months later in the vicinity of
Cleveland, we cannot say th#tte instruction on flight was
arbitrary, unreasonabler unconscionable.

[*P62] Woods also contends theéte court erred in failing to
instruct the jury on the state'ieged failure to comply with the
identification guidelines contained irrR.C. 2933.83. R.C.
2933.83(C) states that:

When evidence of a failure to comply with any of the
provisions of this section, or with any procedure for
conducting lineups that has been adopted by a law
enforcement agency or criminal justice agency pursuant
to division (B) of this section and that conforms to any
provision of divisions (B)(1) to(5) of this section, is
presented at trial, the jury shall be instructed that it may
consider credible evahce of noncompliance in
determining the reliabilty of any eyewitness
identification resulting fronor related to the lineup.

We first reiterate that this was tna situation in which the victim

was attempting to identify an unko assailant from a lineup; the
state presented evidence tl@handler had bought drugs from
Woods on numerous occasions and that Chandler had prompted
the investigation of Woods when he informed Richard Tucker that
he could identify the perpetratofhus, the single-photo procedure
did not result in the likéhood of misidentification.SeesState v.
Johnson, 1st Dist. Hamilton No. C-090413, 2010-Ohio-3861, |

24,

[*P63] Moreover, the trial court instructed the jury in this case
that a single-photogph presentation "is generally considered
suggestive." Accordingly, evendbugh the court did not identify
the statute by its Revised Code gmttthe jury was instructed that
the procedures used by the officers could be considered in
determining the reliability of thelentification. We find no error in

the instructions, and we overrulee eighth assignment of error.
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State v. Woods, supra.

Both parties agree the relexesupreme Court decisions d&stelle v. McGuire502 U.S.
62, 67-68 (1991), an@upp v. Naughterd14 U.S. 141 (1973)(Citedt Return, ECF No. 11,
PagelD 3931; Reply, ECF No. 17, PagelD 3993Additionally, alleged errors in jury
instructions normally do not rise to the level of federal constitutional violationsEfgle v.
Isaag 456 U.S. 107 (1982);uroso v. Cleveland Municipal CouG74 F.2d 486 (6th Cir. 1982);
Eberhardt v. Bordenkirche605 F.2d 275 (6th Cir. 1979QVeston v. Ros&27 F.2d 524 (6th
Cir. 1975). When the evidence presented doesungport a requested jumgstruction and that
determination is based upon a statert’s interpretaon and application of ate law, an asserted
error relating to the jury instruction is not cagable in federal habea®rpus unless the failure
amounted to a fundamental miscarriage of juste®= Bagby v. Sowde&94 F.2d 792, 795 (6th
Cir. 1990).

The complained-of flight struction was “Testimony hasbn admitted indicating that
the defendant left Hamilton County. You arestmcted that thisalone does not raise a
presumption of guilt, but it may tend to indicate the defendant's consciousness of guilt.” (Reply,
ECF No. 17, PagelD 3993, quotifig. Tr. at PagelD 3790). Woods complains this instruction
was givensua sponte Id. However, a trial judge has a duty itstruct the jury on the law it
needs to decide the case which is independent ethehcounsel request arfieular instruction.
Woods does not dispute the FiBistrict’s recountingof the evidence it Woods was a long-
term resident of Cincinnati “and in particulafr the area where the shooting occurred” and that
he was captured several months after the shgati Lorain County, whichis near Cleveland.
The instruction was balanced, telling the jury twogive presumptive weight to the flight.

Woods also claims “[t]he il court committed reversible error by failing to instruct the
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jury regarding the deficiencies in the Chandtentification procedure,” to wit, that the police
did not comply with Ohio Revised Co&e2933.83 (Reply, ECF No. 17, PagelD 3993).

In arguing this claim in the Reply, Woo@snphasizes the mandatory language in the
statute providing that an insttion on noncompliance shall bevgn when there is evidence of
noncompliance (ECF No. 17, PagelD 3993). Insteftiteral compliance, the First District
found there had been swdastial compliance.State v. Woods, suprat § 63. But whether the
trial jJudge complied with Ohio laws plainly a question of statewa not reviewable in habeas.
This Court cannot properlgonstitutionalize Ohio ReviseCode § 2933.83 by reversing a
conviction upon a finding of noncompliance. “Aatd cannot be said toave a federal due
process obligation to follow all of its predures; such a system would result in the
constitutionalizing of every state ruland would not be administrablel’evine v. Torvik986
F.2d 1506, 1515 {BCir. 1993),cert. denied509 U.S. 907 (1993).

Ground Nine should thefore be dismissed.

Ground Ten: Prosecutorial Misconduct

In his Tenth Ground for Relief, Woods claith&it misconduct by the prosecutor deprived
him of a fair trial. He raised prosecutorialstonduct as his Ninth Assigrent of Error on direct
appeal and the First Disttidecided it as follows:

[*P64] In his ninth assignment ofrer, Woods contends that he
was deprived of a fair trial by prosecutorial miscondiict# The
test for prosecutorial miscondudés whether the prosecutor's
remarks were improper, and, if so, whether they prejudicially
affected the defendant's substantial riglstsate v. Glenn, 1st
Dist. Hamilton No. C-090205, 2011-Ohio-829, T 52, citing State

v. Smith, 14 Ohio St.3d 13, 14-15, 14 Ohio B. 317, 470 N.E.2d

883 (1984), andState v. Canyon, 1st Dist. Hamilton Nos. C-
070729, C-070730 and C-070731, 2009-Ohio-1263, T 17.
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[*P65] Woods first argues thaturing closing argument, the
assistant prosecutor improperifuded to portions of Spears's
prior statement to police after the trial court had excluded those
portions from evidence. The issurrounding the prior statement
was the extent to which Chaedlhad known Woods before the
night of the shooting.

[*P66] We find no impropriety. Té prosecutor made reference

to the excluded portions only in response to defense counsel's
playing of a portion of the s&tent in which Spears failed to
mention Chandler's relationship with Woods. The state's reference
to the statement was thus merely intended to rebut the implication
that Spears had fabricateds hiestimony about the relationship.
Moreover, because the trial courssiructed the jury to consider
only those items that had been admitted into evidence, we cannot
say that Woods was prejudiced by the state's commSets.
generally State v. Ruyffist Dist. Hamilton No. C-120844, 2013-
Ohio-5892, 1 16.

[*P67] Woods next argues thathe assistant prosecutor
improperly informed the jury that the investigating officers had not
violatedR.C. 2933.83 by using a single-phograph identification
procedure. Once again, we find peejudice in the comments. As
we have already held, the trialuwb properly instructed the jury
about the identificatioprocedure, and we must presume that the
jury followed those instructiondd. Accordingly, we overrule the
ninth assignment of error.

State v. Woods, supra.
The Sixth Circuit has articulated the relevatandard for habeas claims of prosecutorial
misconduct:

On habeas review, claims oprosecutorial misconduct are
reviewed deferentially.Darden v. Wainwright477 U.S. 168, 181
(1986). To be cognizable, the mescluct must have “so infected
the trial with unfairness as to make the resulting conviction a
denial of due process.” Id. (citation omitted). Even if the
prosecutor's conduct was imprapeor even ‘“universally
condemned,id., we can provide relief oplif the statements were
so flagrant as to render the entir@l fundamentally unfair. Once
we find that a statement is improper, four factors are considered in
determining whether the improprieiy flagrant: (1) the likelihood
that the remarks would misleadetfury or prejudice the accused,
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(2) whether the remarks were ise@dtor extensive, (3) whether the

remarks were deliberately or accidaht presented to the jury, and

(4) whether other evidence agaitis¢ defendant was substantial.

See Boyle v. Million201 F.3d 711, 717 {6Cir. 2000). Under

[the] AEDPA, this bar is heightened by the deference we give to

the . . . [Ohio] Supreme Court’s téemination of . . . [Petitioner’s]

prosecutorial-misconduct claimsSee Macias v. Makowsk291

F.3d 447, 453-54 {6 Cir. 2002)(“If this cairt were hearing the

case on direct appeal, we migltave concluded that the

prosecutor’s comments violated Macias’s due process rights. But

this case is before us on a petitifor a writ of habas corpus. So

the relevant question is not whethbe state court’s decision was

wrong, but whether it was an unseaable applideon of clearly

established federal law.”).
Bowling v. Parker344 F.3d 487, 512-13'(&Cir. 2003); see alsBates v. Be)l402 F.3d 635 (&
Cir. 2005),Johnson v. Bell525 F.3d 466, 482 {6Cir. 2008). The standard for habeas relief for
prosecutorial misconduct thus parallels that foy jinstruction error: the misconduct must be
sufficiently egregious so as torgea defendant a fair trial.

Woods’ first claim of misconduct in the Patiti is that the prosecutor lied to the court
regarding the safety of a withess who was alyadeteased and therefore not in need of further
protection by nondisclosure of his identity (Petition, ECF No. 1-1, PagelD 18). This claim is
procedurally defaulted because Woods did noerdisn direct appealMoreover, there is no
showing that this somehow mied Woods a fair trial.

Woods’ second claim of misconduct in theifat is that the prosecutor commented to
the jury that “Woods’ compliaze with an evidentiary rulinfvas] evidence of guilt.1d. . The
First District properly found #re was no prosecutorial misconduct here because the prosecutor
was responding to an implication made by defense couBsate v. Woods, suprat 11 65-66.

Woods’ last claim of prosecutorial miscondiscthat the prosecutamproperly bolstered

the reliability of Chandler’sdentification of Woods'by suggesting he kne Woods.” (Reply,

ECF No. 17, PagelD 3995). As it svaaised and dealt withy the First Distric({ 67), this was
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a charge of misconduct by implying Ohio vised Code 8§ 2933.83 does not apply to non-
stranger identification. The FirPistrict held there was no prejudice because the jury was
properly instructed about identification proceduras it is argued irthe Reply, the claim is
without merit because there svavidence Chandler knew Woods.

Ground Ten should therefore be dismissed.

Ground Eleven: Insufficient Evidence to Support Conviction

As pleaded in the Petition, the Eleventh Ground for Relief raises claims that the
convictions were both againstetimanifest weight of the evadce and supported by insufficient
evidence (Petition, ECF No. 1-1, PagelD 18.) As correctly pbiowe by the Warden, a
manifest weight claim is natognizable in habeas corpudohnson v. Havengb34 F.2d 1232
(6™ Cir. 1986). Woods argues only the insuffi¢iewidence claim in his Reply (ECF No. 17,
PagelD 3995-96).

An allegation that a verdict was entergabn insufficient evidence states a claim under
the Due Process Clause of the Fourteenth Amendment to the United States Constitution.
Jackson v. Virginia443 U.S. 307 (1979)n re Winship 397 U.S. 358 (1970)ohnson v. Coyle
200 F.3d 987, 991 (6th Cir. 200Bagby v. Sowders394 F.2d 792, 794 (6th Cir. 1990)(en
banc). In order for a convictido be constitutionallgound, every element of the crime must be
proved beyond a reasonable doulotre Winship 397 U.S. at 364.

[T]he relevant question is whethefter viewing the evidence in
the light most favorable to the pexsution, any rational trier of fact
could have found the essential elements of the crime beyond a
reasonable doubt . . .. This familgtandard gives full play to the

responsibility of the trieof fact fairly to reolve conflicts in the
testimony, to weigh the evidence and to draw reasonable
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inferences from basic facts to ultimate facts.

Jackson v. Virginia443 U.S. at 319Jnited States v. Paigd,70 F.3d 603, 608 (6th Cir. 2006);
United States v. Somers&007 U.S. Dist. LEXIS 76699 (S.D. Ohio 2007). This rule was
recognized in Ohio law &tate v. Jenks61 Ohio St. 3d 259 (1991). @burse, it is state law
which determines the elements of offenses;dnge the state has adopted the elements, it must
then prove each of them beyond a reasonable dolbtte Winship, supra. A sufficiency
challenge should be assessed against the elemehts @ime, not againghe elements set forth
in an erroneouglry instruction. Musacchio v. United StateS77 U.S. __ , 136 S. Ct. 709, 193
L. Ed. 2d 639 (2016).

In cases such as Petitioner’s challengingdiméciency of the evidence and filed after
enactment of the Antiterroris@nd Effective Death Penal#ct of 1996 (Pub. L. No 104-132,
110 Stat. 1214)(the “AEDPA”), tavlevels of deference toadé decisions are required:

In an appeal from a denial of liegas relief, in which a petitioner
challenges the constitutional sufficiency of the evidence used to
convict him, we are thus bound by two layers of deference to
groups who might view facts differtiy than we would. First, as in

all sufficiency-of-the-evidence challenges, we must determine
whether, viewing the trial testimony and exhibits in the light most
favorable to the prosecution, anytioaal trier of fact could have
found the essential elements of the crime beyond a reasonable
doubt. See Jackson v. Virginid43 U.S. 307, 319, 99 S. Ct. 2781,
61 L. Ed. 2d 560 (1979). In dw so, we do not reweigh the
evidence, re-evaluate the credibildf witnesses, or substitute our
judgment for that of the jury. Séénited States v. Hilliard, 11 F.3d
618, 620 (6th Cir. 1993). Thus, even though we might have not
voted to convict a defendant had we participated in jury
deliberations, we must uphold theyjwerdict if any rational trier

of fact could have found the ®@mdant guilty after resolving all
disputes in favor of the presution. Second, evewere we to
conclude that a rational trier of fact could not have found a
petitioner guilty beyond a reasomalaioubt, on habeas review, we
must still defer to the state appellate court's sufficiency
determination as long as it istnonreasonable. See 28 U.S.C. §
2254(d)(2).
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Brown v. Konteh567 F.3d 191, 205 (6th Ci2009). In a sufficiency of the evidence habeas
corpus case, deference should be given to idredf-fact's verdict under Jackson v. Virginia and
then to the appellate court's considematof that verdictas commanded by AEDPAucker v.
Palmer, 541 F.3d 652 (6th Cir. 2008%ccord Davis v. Lafler658 F.3d 525, 531 (6th Cir.
2011)(en banc)Parker v. Matthews567 U.S. 37, 43 (2012). Notably, “a court may sustain a
conviction based upon nothing maitean circumstantial evidenceStewart v. Wolfenbarger,
595 F.3d 647, 656 (6th Cir. 2010).

We have made clear that Jacksteims face a high bar in federal
habeas proceedings because they are subject to two layers of
judicial deference. Fitson direct appeal, "is the responsibility of

the jury -- not the court -- to det®@ what conclusions should be
drawn from evidence admitted at trial. A reviewing court may set
aside the jury's verdict on the ground of insufficient evidence only
if no rational trier of fact codl have agreed with the jury.”
Cavazos v. Smith, 565 U. S. 1,  , 132 S. Ct. 2, 181 L. Ed. 2d
311, 313 (2011) (per curiam). And second, on habeas review, "a
federal court may not overturn state court decision rejecting a
sufficiency of the evidence challenge simply because the federal
court disagrees with the state dodrhe federal court instead may
do so only if the state cdurdecision was ‘objectively
unreasonable.™ Ibid. (quoting Renico v. Lett, 559 U. S. |, |
130 S. Ct. 1855, 176 L. Ed. 2d 678 (2010)).

Coleman v. Johnsob66 U.S. 650, 651, (2012)(per curiarRprker v. Matthews567 U.S. 37,
43 (2012) (per curiam).
Woods raised a combined manifest weigit aufficiency claim as his Tenth Assignment
of Error on direct appeahd it was decided as follows:
[*P68] In his tenth assignment of error, Woods argues that his
convictions were based on insuféait evidence and were against
the manifest weight of the evidence.
[*P69] In reviewing the sufficiencyf the evidence to support a

conviction, the relevant inquiry fahe appellate coufis whether,
after viewing the evidence in the light most favorable to the
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prosecution, any rational trier dfact could have found the
essential elements of the crime beyond a reasonable deubt”
v. Waddy, 63 Ohio St.3d 424, 430, 588 N.E.2d 819 (1992). To
reverse a conviction on the marsifeweight of the evidence, a
reviewing court must review the tme record, weigh the evidence
and all reasonable inferences,nswler the credibility of the
witnesses, and conclude that, nesolving the conflicts in the
evidence, the trier of fact cldg lost its way and created a
manifest miscarriage of jusg in finding the defendant guilty.
State v. Thompkins, 78 Ohio St.3d 380, 387, 1997 Ohio 52,
678 N.E.2d 541 (1997).

[*P70] R.C. 2903.02(B), governing murder, states that "[n]o
person shall cause the death of another as a proximate result of the
offender's committing or attempting to commit an offense of
violence that is a felony of the first or second degree * * *." The
underlying felony in this caswas feloniousassault under.cC.
2903.11(A)(1), which provides that "[n]o person shall knowingly

* * * [clause serious physical ha to another * * *." For the
attempted shooting of Smith and Spears, Woods was convicted of
felonious assault undeR.C. 2903.11(A)(2), which states that
“[n]Jo person shall knowingly * * *[clause or attempt to cause
physical harm to another * * * by means of a deadly weapon or
dangerous ordnance."

[*P71] In this case, the convictiongere in accordance with the
evidence. Chandler identified Mds as the person who had fired
multiple shots into the car and who had inflicted the injury that
ultimately proved to be fatalBeard's testimony corroborated
Chandler's identification. The number of shots fired into the car—
and in particular those fired inthie rear window—indicated that
Woods had attempted to harm alltbé car's occupants. Finally, it
was undisputed that Woods was unddegal disabity at the time

of the offenses. We cannot sayaththe jury orthe trial court
created a manifest miscarriagejostice in finding Woods guilty,
and we overrule the tenth assignment of error.

State v. Woods, supra.

Woods’ argument in the R emphasizes the weaknesisthe evidence against him
(ECF No. 17, PagelD 3995-96). But the test isstngth, but sufficiency. Chandler identified
Woods and Beard testified to Woods’ admissiofifie jury heard and obviously believed that

testimony. It also heard corroborative circumstdrevidence: Chandlewas a drug user who

42



had purchased from Woods in the same vicioilymore than one occasion. And Woods left
Cincinnati for Cleveland after ¢hshooting. There is apparently doubt that Chandler died of
gunshot wounds inflicted in the same shootingvinch the other victims.There is likewise no
challenge to the finding that Woods was unddisability at the time of the shooting.

In sum, the conclusion of the Firstdbict that Woods’ onviction is supported by
sufficient evidence is not amnreasonable gfication of Jackson Ground Eleven should be

dismissed on the merits

Conclusion

Based on the foregoing analysis, it is respectfully recommended that the Petition herein
be dismissed with prejudice. Reasonable judetdd disagree with thisonclusion as it relates
to Grounds One and Three such that Woods shoellgranted a certificate of appealablity on
those grounds if he appeals. Because reakonafists would not diagree with the above
conclusions on the other Grounds for Relief, Petitioner should besddenicertificate of

appealability on those Grounds.

July 14, 2017.

s Michael R. Merz
United StatedMagistrateJudge
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sifex; written objections to the
proposed findings and recommendations within femtdays after beingrsed with this Report
and Recommendations. Such objections shall spdufyportions of the Report objected to and
shall be accompanied by a memorandum of lawupport of the objections. If the Report and
Recommendations are based inokhor in part upon matters oecdng of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge otwase directs. A party myarespond to another paisyobjections
within fourteen days after being served witltc@py thereof. Failure to make objections in
accordance with this procedungay forfeit rights on appeabee United States v. Walte638
F.2d 947, 949-50 (6th Cir. 198Thomas v. Arpd74 U.S. 140, 153-55 (1985).

44



