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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

WILLIAM O. HUMPHREY, Case No. 1:16v-666
Plaintiff,
Litkovitz, M.J.
VS.
COMMISSIONER OF ORDER
SOCIAL SECURITY,
Defendant.

Plaintiff William O. Humphrey brings this action pursuant to 42 U.S.C. 88 405(g) and
1383(c)(3) for judicial review of the final decision of the Commissioner of Soe@ir8y
(“Commissioner”) denying plaintiff's applicatidior Supplemental Security Income (“SSI”).
This matter is before the Court on plaintiff's statement of errors (Dohé&zommissioner’s
response in opposition (Doc. 12), and plaintiff's reply memorandum (Doc. 13).
|. Procedural Background

Plaintiff was granted SSI disability benefits in February 2000 following a hearing with
Administrative Law Judge (“ALJ”) Douglass Custis. (Tr. 163-172). ALJ Cudbpted the
opinion of the testifying medical expert, Dr. Hawkins, and determined that dlanetifS:ction
12.08 of the Listing of Impairments for personality disorders. (Tr. 167)ntiff's benefits
were terminated when he was incarcerated in November Z00219). After his release from
prison, paintiff filed an application foSSlin July 2007, alleging disability beginning July 27,
1998. (Tr. 173, 444-450). Plaintiff's application was denied initially and upon reconsideration.
(Tr. 173-174, 231-234). Following a hearing in October 2009, @drahMiller issued a
decision finding faintiff was not disabled(Tr. 136162, 175-190). In March 2012, the Appeals

Council remandedlaintiff's case to the ALJ(Tr. 191-193). In September 2013, ALJ David
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Redmond conducted a hearing and issued a decision in February 2014 flaotitifj was not
disabled.(Tr. 107-135, 195-219). In July 2015, the Appeals Council again remataistiffs
case to the ALJor further development of the record and reweighing of the medical opinion
evidence (Tr. 220-224).

In December 2015, ALGregory Kenyorconducted #hird hearing.(Tr. 43-75). In
January 2016, ALJ Kenyon issued a decision finding tlaattdf was not disabled(Tr. 16-42).
Plaintiff's request for review by the Appeals @au was denied, making ALJ Kenyon’s January
2016 decision th final administrative decision of the Commissioner.

[I. Analysis

A. Legal Framework for Disability Determinations

To qualify for disability benefits, a claimant must suffer from a medicitgrminable
physical or mental impairment that can be expected to result in death or tlegtédor can be
expected to last for a continuous period of not less than 12 months. 42 U.S.C. § 423(d)(1)(A).
The impairment must render the claimant unable to engage in the work previousitynpdrbr
in any other substantial gainful employment that exists in the national economy. .@2%).S
423(d)(2).

Regulations promulgated blye Commissioner establish a fisgep sequential evaluation
process for disability determinations:

1) If the claimant is doing substantial gainful activity, the claimant is not disabled

2) If the claimant does not have a severe medically determinable physical or

mental impairment- i.e, an impairment that significantly limits his or her

physical or mental ability to do basic work activitiesthe claimant is not
disabled.

3) If the claimant has a severe impairment(s) that meets or equals one of the

listings in Appendix 1 to Subpart P of the regulations and meets the duration
requirement, the claimant is disabled.



4) If the claimant’s impairment does not prevent him or her from doing his or her
past relevant work, the claimant is not disabled.

5) If the claimant can make an adjustment to other work, the claimant is not
disabled. If the claimant cannot make an adjustment to other work, the claimant
is disabled.
Rabbers v. Comm’r of Soc. Sé&82 F.3d 647, 652 (6th Cir. 2009) (citing 20 C.F.R. 88
404.1520(a)(4)(i¥(v), 404.1520(b)-(g)). The claimant has the burden of proof at the first four
steps of the sequential evaluation procéds.Wilson v. Comm’r of Soc. Se878 F.3d 541, 548
(6th Cir. 2004). Once the claimant establishes a prima faagebgashowing an inability to
perform the relevant previous employment, the burden shifts to the Commissidmawtthat
the claimant can perform other substantial gainful employment and that such remi@xists
in the national economyRabbers582 F.3d at 65Z24armon v. Apfell68 F.3d 289, 291 (6th
Cir. 1999).
B. The Administrative Law Judge’s Findings
The ALJ applied the sequential evaluation process and made the following findings of

fact and conclusions of law:

1. The [plaintiff] has not engaged in substantial gainful activity since July 16,
2007, the application date (20 CFR 416.87%eq).

2. The [plaintiff] has the following sevemmpairments: residuals of a lumbosacral
strain, depression, and an antisocial personality disorder (20 CFR 416.920(c)).

3. The [plaintiff] does not have an impairment or combination of impairments that
meets or medically equals the severity of one ofigited impairments in 20 CFR
Part 404, Subpart P, Appendix 1 (20 CFR 416.920(d), 416.925 and 416.926).

4. After careful consideration of the entire record, the undersigned finds that the
[plaintiff] has the residual functional capacity to perform mediuonkvas defined

in 20 CFR 416.967(c) subject to the following limitations: (1) frequent crouching,
crawling, kneeling, stooping, and climbing of ramps and stairs; (2) no climbing of
ladders, ropes or scaffolds; (3) no work around hazards, such as ungrotecte
heights or dangerous machinery; (4) limited to performing unskilled, simple,



repetitive tasks; (5) occasional, superficial contact with coworkers and
supervisors; (6) no public contact; (7) no teamwork or tandem tasks; (8) no close
over the shoulder supervision; (9) no fast paced production work or jobs involving
strict production quotas; and (Ldmited to performing jobs in a relatively static
work environment in which there is very little, if any, change in the job duties or
the work routine from one day to the next.

5. The [plaintiff] has no past relevant work (20 CFR 416.965).

6. The [plaintiffl was born [in] 1977 and was 30 years old, which is defined as a
younger individual age 189, on the date the application was filed (20 CFR
416.963).

7. The [plaintiff] has a limited education and is able to communicate in English
(20 CFR 416.964).

8. Transferability of job skills is not at issue because the [plaintiff] does met ha
past relevant work (20 CFR 416.968).

9. Considering the [plaintiff]'s age, education, work experience, and residual
functional capacity, there are jobs that exist in significant numbers in tiomalati
economy that the [plaintiff] can perform (20 CFR 416.969 and 416.969(a)).
10. The [plaintiff] has not been under a disability, as defined in the Social
Security Act, since July 16, 2007, the date the application was filed (20 CFR
416.920(9)).
(Tr. 19-34).
C. Judicial Standard of Review
Judicial review of the Commissioner’s determination is limited in scope byS.ZUg
405(g) and involves a twofold inquiry: (1) whether the findings of the ALJ are supported by
substantial evidence, and (2) whether the ALJ applied the correct legardtar&ke Blakley v.
Comm’r of Soc. Sec581 F.3d 399, 406 (6th Cir. 2008ge also Bowen v. Comm’r of Soc. Sec.

478 F.3d 742, 745-46 (6th Cir. 2007).

! The ALJ relied on the VE’s testimony to find that plaintiff would béeao perform the jobs of laundry worker
(4,500 jobs regionally; 640,000 jobs iaaally), hand packager (1,8@dbs regionally; 460,000 jobs nationally), and
warehouse worker (7,200hs regionally; 1,100,000 jobs nationally). (Tr-38).



The Commissioner’s findings must stand if they are supported by “such reledaricayi
as a reasoide mind might accept as adequate to support a conclusiinlfardson v. Perales
402 U.S. 389, 401 (1971) (citir@onsolidated Edison Co. v. N.L.R.B05 U.S. 197, 229
(1938)). Substantial evidence consists of “more than a scintilla of evidenesdtitdn a
preponderance. . . .Rogers v. Comm’r of Soc. Set86 F.3d 234, 241 (6th Cir. 2007). In
deciding whether the Commissioner’s findings are supported by substantial eyitthenCourt
considers the record as a wholgephner v. Mathew$74 F.2d 359 (6th Cir. 1978).

The Court must also determine whether the ALJ applied the correct legardtaindhe
disability determination. Even if substantial evidence supports the ALJ sustotlthat the
plaintiff is not disabled, “a decision of the Commissioner will not be upheld where théa#SA
to follow its own regulations and where that error prejudices a claimant on tiie oneleprives
the claimant of a substantial rightRabbers582 F.3d at 651 (quotirBowen 478 F.3d at 746).
See ao Wilson 378 F.3d at 545-46 (reversal required even though ALJ’s decision was
otherwise supported by substantial evidence where ALJ failed to give goodséasnot
giving weight to treating physician’s opinion, thereby violating thenage own reglations).

D. Specific Errors

On appeal, plaintiféllegesthatin violation of the rule iDrummond v. Comm’r of Soc.
Sec, 126 F.3d 837 (6th Cir. 199/A)LJ Kenyonerred(1) by finding new and material evidence
documenting a significant changepiaintiff's mental disorders since Judge Custis’s 2000
disability findingto justify not adopting ALJ Custis’s deasi, and (2) by failing texplicitly
identify the“new and material evidence” he relied ®mado permit meaningful judicial review
of theDrummondssue Plaintiff also contends ALJ Kenyon failed to properly weigh the

opinions of themedical sources of record; failed to properly assess plaintiff's creilahd



posed an unsupported hypdibal question to the VE to satisfiye Commissioner’s pden at
Step 5 of the sequential evaluation process.

1. ALJ Kenyon did not err in applying Drummond.

Plaintiff argues that the record does not contain new and mateidanceas required by
Drummondto support ALJ Kenyors finding that plaintifivas no longer disabled under Listing
12.08. Plaintiff also argues that even if his impairments no longer meet Listing 12.88fihi
social personality disorder “still markedly and extremely impaired him fratasung work
around others for 40 hours a week on any job!” (Doc. 5 at 5). Plaintiff alleges the coresultat
examinatios performed by Dr. Fritsch and Dr. Corbus do not show any substantive change in
plaintiff’'s condition, as both psychologistencluded he was markedly or extremely limited in
dealingwith supervisors and caeorkers. [d.). Haintiff also alleges that the testimony of Dr.
Buban, the medical expert who testified at plaintiff's second ALJ heariegrafhand by the
Appeals Council, does not show a substantive change in plaiobfithtion such that he would
no longer be disabled. Finally, plaintiff contends ALJ Kenyon failed to identifynéhe and
material” evidere he relied on in finding he was not bound by ALJ Custis’s prior decision and
therefore this Court cannot meaningfully review that evidence in relation to AstksG 2000
decision.

The Commissioner responds tipddintiff has made no attempt to show how he meets all
of the specified medical criteria of Listing 12.68cause(1) he has made no direct argument
regarding théA” criteria of Listing 1208, and(2) he does not raise arguments regarding the
severity of his limitations in activities of daily livingoncetration, persistence, and paoehis
episodes of decompensation for purposes of thectiBria of the listing. The Commissioner

also argues that to the extent plaintiff contends the ALJ’s weighing of th@o@widence



impactedhis findings ofwhether plaintiff met or equalddsting 12.08 the record as a whole
supports the ALJ’s evaluation of the nead sources in this case.

In Drummongd the Sixth Circuit held that Social Security claimants and the
Commissioner are barred fromligating issues that have previously been determined at the
administrative level. 126 F.3d at 843ee alsa@?2 U.S.C. § 405(h) (“The findings and decision
of the Commissioner of Social Security after a hearing shall be binding iodigltuals who
were parties to such a hearing.Drummondmandates thaf a]Jbsent evidence of improvement
in a claimant’s condition,” thfindings ofan ALJ as part of a prior disability deterntioa are
binding on a subsequeALJ in laterproceedings. 126 F.3d at 842. The Commissioner bears
the burden to prove changed circumstances so as to escape being bound by prinmemples of
judicata. Id. at 843.

Following the decision iDrummond the Commissioner issued an Acquiescence Ruling
mandating that ALJs in Ohio (and other states within the Sixth Circuit) f@awnmondby
applying res judicata to a prior assessment of a claimBrG. The Acquiescence Ruling
explains:

When adjudicating a subsequent disability claim with an unadjudicated period

arising under the same title of the Act as the prior claim, adjudicators must adopt

such a finding from the final decision by an ALJ or the Appeals Council on the
prior claim in determining whether the claimant is disabled with respect to the

unadjudicated period unless there is new and material evidence relating to such a

finding or there has been a change in the law. . . .

AR 98-4(6), 1998 WL 283902, at *3 (June 1, 1998). In analyzing the questmranfed
circumstances|[n]either Drummondnor SSAR 984(6) require the ALJ to make specific
comparisons with the evidence supporting the prior final decisiBndd v. Comm’r of Soc.

Sec, 531 F. App’x 719, 725 (6th Cir. 2013). “The proper focus is on the evidence since the prior

ALJ’s decision.” Id. at 726(citing Collier v. Comm’r of Soc. Secl08 F. App’x 358, 362-63



(6th Cir. 2004) (holding that new medical evidence supported the ALJ’s finding of a hig@er R
than a previous decision without comparison to evidence supporting prior decision)).

The record shows that on February 16, 2000, ALJ Custis folantiff met Listing
12.08 for personality disorders and was disabled:

Psychiatrist, James E. Hawkins, M.D., a medical expert, testified at thadeari
that chargesnvolving trespassing and rape, a past history of drug and alcohol
abuse, an unwillingness to take on responsibilities, and the fact that thantlaim
does not like to be around people are indicatiff@ severe impairment which
meets sectionsic) 12.08 of the Listing of Impairments. Thedersigned adopts
the opinion of Dr. Hawkins, and concludes the claimant’'s persordisgrder
causes slight restriction in activities of daily living; marked limitation in social
functioning; frequent limitations in concentration, persistence and pace; and
results in repeate@pisodes of deterioration or decompensation. Thus, the
claimant is precluded from doing amyork that exists in significant numbers in
the economy.

(Tr. 167-68.% ALJ Custisgave “greater weight” to the opinion of Dr. Hawkins than to the
opinions of the state agency psychologists who opined that plaintiff was only nebglénaited
in the relevantvork-related abilities.

ALJ Kenyon acknowledged that plaintiff had previously been granted disability benefits
and addressed tfirummondssue as follows:

The undersigned notes that the claimant previously filed an application for
supplemental security income iJuly 1998, and Administrative Law Judge
Douglass L. Custis eventually issued a decision on February 16, 2000, finding
that the claimnt was disabled (see Exhibit 81 His benefits were ceased upon
his incarceration at Chillicothe Correctional in Noveanl2002. The claimant
protectively filed his current application for a period of disability and
supplemental security income on July 16, 2007. Unless new and material
evidence or changed circumstances provide a basis for a different finding
concerning aclaimant’s residual functional capacity, the Administration cannot
make a different finding in adjudicating a subsequent disability claim with an
unadjudicated period arising under the same title of the Act (Acquiesceting R

2 At the time of ALJ Custis’s decision, Listing 12.08 required &fitfiencies of concentration, persistence or pace
resulting in frequent failure to complete tasks in a timely mannevdik settngs or etewhere).”20 C.F.R. Pt.

404, Subpt. P, App. 1, 20 C.F.R. Pt. 404, Subpt. P, App. 1 (2000Téwe)paragraph B criteria of the mental
disorder listings are now rated on a fjeint rating scale: no limitation (or none), mild limitation, meader
limitation, marked limitation, and extreme limitation. Listing 12.00F.Be B criteria oListing 12.08 currently
require“marked” difficulties in maintaining concentration, persistence, or.pace



98-4(6); Drummond v. Commismer, 126 F.3d 837 (6th Cir. 1997)). In this case,
there is new and material evidence documenting a significant change in the
claimant’s condition. Thus, Judge Custis’s previous residual functional gapacit
determination is not binding.

(Tr. 19).

As an initial matter, the Court disagreggh plaintiff's argumenthat ALJ Kenyon’s
decision precludes meaningful judicial review of Bremmondssue. While plaintiff is correct
that ALJ Kenyon did not explicitly identify the “new and tedal” evidencene relied on when
discussinddrummond(Tr. 19),there is undoubtedly “new” evidence in the record plasing
ALJ Custis’s2000decisionthat ALJ Kenyon discussed and thoroughly reviewed throughout his
decision This includes plaiiff's lengthyprison records, the consultative examinations by Drs.
Fritsch and Corbus, Dr. Buban’s testimony at the seédddhearing and plaintiff's sporadic
mental health treatmebetween hiprison incarcerationsALJ Kenyoris decision implicitly
showsthathe considerethis new evidence in the recoashd determined that demonstrad a
significant chang in plaintiff’'s conditionwhich warranted a departure from ALJ Custisting
decision. Specifically, ALJ Kenyon found that plaintiff no longer met the reopgnts for
Listing 12.08 based on the paragraph B criteria of the listing. (T2322ALJ Kenyon’s
decision permits meaningful judicial review in this case.

NeitherDrummondnor AR 98-4(6) contairs any formalistic requirements. Asng as
substantiatvidence supports ALJ Kenyon’s conclustbat new and material evidence
warranteda departure frorALJ Custis’s listingdecision, the Court shaliaffirm ALJ Kenyon’s
decisionon his application dbrummond SeeBallatore v. Comm’r of Soc. Se®o. 11lev-
15335, 2014 WL 2765269, at *5-6 (E.D. Mich. June 18, 20ib4d€termining plaintf’s current

disability statusALJ had a reasonable basis in law for netyon newmnedical recordghat post-

datedprior ALJ’s decision even though current ALJ did not quotexgmiain the disability



finding of prior ALJ) (analyzindRuddandCollier); Williams v. Astrug2010 WL 503140, at *3-
5 (E.D. Tenn.Feb.8, 2010) (failure to expressly point out which evickemwas relied on was not
errorwhere ALJ discussed evidence pdsdting prior ALJ’s opinion). For the reasons that
follow, the Court finds ALJ Kenyon reasonably relied on new and material evidenqgesirticig
from ALJ Custis’s listing decision.

ALJ Kenyon determined, and plaintiff does not dispute, that the evidence post-dating
ALJ Custis’s decision showed plaintiff was only moderately limited in his abditgaintain
concentration, persistenceqace (Tr. 23). While both Drs. Fritsch and Corbus significantly
limited plaintiff's ability to deal with the publicsupervisors, and ceerkers,neither imposed
limitations in concentration, persistence or paseestrictiveas those imposed Byr.
Humphreys and adopted by ALJ Custis in 20B@ther, Dr. Fritsclopined that plaintiff was
able to understand and remember short, simple instructions and should have no difficulty
carrying out such instructions. Dr. Corlsned that plaintiff was “fleetingly able” to
concentrateand would “likely have difficulty with attention and concentration.” He also found
thaton tags requiring raid timed performance plaintifinay show work pace similar to that of
his work peers.” (Tr. 695). Dr. Corbus did not, however, opine that plaintiff would be markedly
impaired in his ability to maintain attention and concentration, pensistand pace to perform
simple task (Tr. 695, 698) and plaintiff has not raised an argument or antgevidence to the
contrary. Plaintiff hasnot shown he satisfies the B criteria of Listing 12@&uiring marked
limitation in at leastwo areaf functioning® Therefore, ALJ Kenyon did not err under

Drummondby declining to adopt ALJ Custis’s Listing 12.08 decision.

? Plaintiff's argument that Dr. Buban’s testimonyes not show a significant charigeplaintiff’'s mental condition
is based on his belief that Dr. Buban'’s testimony was flawed. Thisendtdressed in connection with plaintiff's
second assignment of error.

10



2. ALJ Kenyon’s weighing of the medical opinion evidence is supported by
substantial evidence.

Plaintiff alleges ALJ Kenyon erred by giving more weight to state agevigwing
psychologisDr. Marlow and medical expert Dr. Buban than to the consultative examiners, Drs.
Fritsch and Corbus. Plaintiff contends that the ALJ was required to giveewmeaght to the
examining sources than to the nonexamining sources and to apply a more rigorous standard of
review to anonexamining source versus an examining one. (Doc. 5 at 6, Giiylgear 710
F.3d at 379-80f.

In weighing the opinions of medical sources, there is a hierarchy of medical opinions
An ALJ must give “controlling” weight to the opinion of a claimant’s treating pigs if it “is
well-supported by medically acceptable clinical and laboratory diagnostic qeelsrand is not
inconsistent with the other substantial evidence in [the claimant's] camelre ..” 20 C.F.R 8
416.27(c)(2)° Unless the opinion of the treating source is entitled to controlling weight, an
ALJ must “evaluate all medicabinions” with regard to the factors set forth in 20 C.F.R. §
416.927(c). The opinion of a nareatingbut examiningnedical source is weighed based on the
medical specialty of the source, how walipported by evidence the opinion is, how consistent
the opinion is with the record as a whole, and other factors which tend to support or contradict
the opinion. 20 C.F.R. § 41@2%(c)(3}(6). The opinion of a notreating but examining source
is generally entitled to more weight than the opinion of a nanexag source.Ealy v. Comm’r
of Soc. Sec594 F.3d 504, 514 (6th Cir. 201@mith v. Comm’r of Soc. Se482 F.3d 873, 875

(6th Cir. 2007); 20 C.F.R. 8 416.927(c)(1). Under the Social Security regulations, “a written

““By including the existence of an examiniagd treating relationship in the factors determining the weight to be
accorded to different medical opinions, ‘[tlhe regulations providerpssively more rigorous tests for weighing
opinions as the ties between the source of the opinion and the iradibeEtome weaker.”"Keeton v. Comm’r of
Soc. Se¢583 F. App'x 515, 525 (6th Cir. 2014) (quotiBgyheart,710 F.3d at 3756).

® For claims filed on or after March 27, 2017, the rules in § 416.920c apply thingitpe opinion evidence. 20
C.F.R. §8416.927.

11



report by a licensed physician whas examined the claimant and who sets forth in his report his
medical findings in his area of competence . . . may constitute substantial evideadeerse to

the claimant” in a disability proceedingtee v. Comm’r of Soc. Seb29 F. App’x 706, 713 (6th

Cir. 2013) (quotindrichardson v. Perale€l02 U.S. 389, 402 (1971)In addition, the opinions

of state agency medical and psychological consultants may be entitled to agmifggght

where they are supported by record evidende(citing 20 C.F.R. § 404.1527(e)(2)(i)).

Because aonexamining source has no examining or treating relationship with the claimant, the
weight to be afforded the opinion of a nonexamining source depends on the degree to which the
source provides supporting explanations for his opinion and the degree to which his opinion
considers all of the pertinent evidence in the record, including the opinions of trewtiothar
examinng sources. 20 C.F.R. § 416.927(c)(3).

Dr. Fritschfound paintiff wasmarkedly impaired in his ability to deal with the public
and coworkers and extremely impairedhia ability to deal with supervisors. (Tr. 650)he
ALJ gave little weight to Dr. Fritsch’s opinion that plaintiff was markedly toesmely impaired
in his social functioning and markedly impaired in his ability to respond to the basicacmam
and pressures of employment. (Tr. 31). The ALJ detedniinat Dr. Fritsch’s examination
findingswere relatively benign; there was evidence in his report of acute mental illn@sany
loss of contact with reality; and Dr. Fritsch appeared to base his conclusion ittt ptzuld
not interact with others on plaintiff's subjective complaintsl.) (

Dr. Corbus opined that plaintiff was markedly impaired in his ability to intera
appropriately with supervisareo-workers, and the public, and to respond to changes in the
routine work setting. (Tr. 699). The ALJ gave moderate weight to Dr. Corbus’s opinion (Tr
32), notingthat Dr. Corbus’s mental status exam was essentiatiyal, with no evidence of

psychosis or loss of contact with reality. The ALJ determined that Dr. Corlouglysaccepted

12



[plaintiff’'s] complaints that he was pathologically unable to get along withroteefact without
any inquiry into whether these allegations are objectively supported.” (Tr. 32).

The ALJ gave great weight to the opinions of Dr. Buban, the medical expert whedestifi
at the second ALJ hearingeasoning as follows:

Dr. Buban testified at the previous hearing that the claimant haddegmogd

at various times with depression, substance induced mood disorder, history of
poly substance abuse, andiasocial personality disorder. Dr. Buban also noted
that the claimans GAF® scores from his most recent incarceration ranged
between 65 and 80ndicating only mildsymptoms. Dr. Buban discussed the
claimants history of medication noncompliance and thek of indication of
physcal altercations during prison. Dr. Buban also noted that whifgihwriy
repored problems relating with others, his most recent progress notes indicate
that he was applying for jobs, working at flea markets, attending school,
completing projects, anteeling more productive.Dr. Buban opined that the
claimants impairments did not meet equal the criteria of anlsting section.

Dr. Buban’stestimony is consistent with the objectinedical evidence and the
opinions of Dr.Corbus, as well as the claimantbwn reports in laterecords.
Therefore, the undersigned gives great weight to the opinions of this mhparti
medicalexpert.

(Tr. 32).

The ALJ also gve great weight to the opinion of Robelyn Marlow, Ph.D., a state agency
psychologist who reviewed the record in November 2007. (Tr. 31). Dr. Marlow opined that
plaintiff was moderately limited in his abylito maintain social functioning and in concentration,
persistence or pace. The ALJ found that Dr. Marlow’s opinion was supported by thevebjecti
evidence and the opinions of Dr. Buban and Dr. Corbidk). (

Plaintiff contendALJ Kenyonerred by giving greatweight to Dr. Marlow’s opinion

becausée failed to apply a more rigorous standard of review to Dr. Marlow’s opinion, which

® A Global Assessment of Functioning (“GAF”") score represents “theign’s judgment of the individual's
overall level of functioning.” American Psychiatric Association, Dagfic and Statistical Manual of Mental
Disorders 32 (4th ed., texv. 2000). The GAF score is taken from the GAF scale, which “is to bew#ted
respect only to psychological, social, and occupational functionitly. The GAF scale ranges from 100 (superior
functioning) to 1 (persistent danger of severely hursielf or others, persistent inability to maintain minimal
personal hygiene, or serious suicidal act with clear expectation of deathat 34.

13



was premised on factual inaccuracsl an incomplete record. Plaintiff alleges hat

Marlow last reviewed the file i2007;relied on the mistaken belief that ALJ Custis was not
aware ofplaintiff's drug and alcohol usand reled, in part, on an inaccurate history of factory
work. (Doc. 5at 8 citing Tr. 678, 31). Plaintiff contends that had the ALtéddhese ears,

he would nothavegiven Dr. Marlow’s opinions great weight.

First, Dr. Marlow’s statement that plaintiff had employment history that included
factory work was accurate. Plaintiff reported to Dr. Fritsch that he “widarkentrylevel
positions such as factorgbdor” when describinbis work history (Tr. 648), which Dr. Marlow
accurately observed

Plaintiff is correct thatontrary to Dr. Marlow’sstatementhat ALJ Custis failed to
account for plaintiff's drug use (Tr. 678), ALJ Custis’s 2000 decision noted plaindiffehpast
history of drug and alcohol abuse.” (Tr. 16However Dr. Marlow's mistakenbelief thatALJ
Custis was not aware of such abuse was only one of many r&asdarlow gavefor her
opinion on plaintiff's functional capacity. Dr. Marloaccuratelynoted that at the time she gave
her opinion, plaintifivas not receivingnental health treatment oredications. (Tr. 678). He
was on the mental health caseload while in prison for only a brief time and he whtorimte
non-compliant with his medicationsld(). Dr. Marlow stated that plaintiff was able to get along
with others while in the prison system. She also pointed out that Dr. Fritsch’s conslwgre
based on plaintiff's self-reports and there was no medical evidence suggestmgdeot get
along with others on a superficial basifd.)( These reasons are substantially supported by the
evidence ofecord as explained below, and anigtake in relation to plaintiff's drug and alcohol
use wasat mostharmless error.

Plaintiff is also correct that Dr. Marlow’s review covers the record ecel®enly up to

November 2007. However, plaintiff fails to explainanthe medical evidencgibsequent to Dr.

14



Marlow’s opinion renders her opinion unreliable, particulgryen the relatively benign
findings in plaintiff'sprison records that do not substantiate a history of fighting with other
inmates or other condits with inmates and staff.

The crux of this casis the opinion of Dr. Buban, who testified as a medical expert at
plaintiff's second ALJ hearing. Dr. Buban was able to review all of the mleslf@dence of
record, including the consultative examinations of Drs. Fritsch and Corbusifféaomison
records, and plaintiff’'s more recent mental health records. As Dr. Buban notechshéative
examinersmost extreme limitations gplaintiff’'s social functioningvere base@n hisself
reportedhistory of poor emotional/behavioral control and inability to get along with otlférs.
117, 118, 12 Dr. Buban opined thdhe extreme restrictions wemnet borne out by the prison
records, whictspanned a number of years gmdvided a more thorough insight intioe extent
of plaintiff's social limitationghan thesingle exams by the consultative examingnig. 120).
Dr. Buban testified thahe prison records do not suppplaintiff's claimsof constant fights
with other irmates anaonflicts with others.Dr. Buban also testified thataintiff's GAF scores
in prison indicated only a mild impairment, the prison records showed a history of noedicat
noncompliance, and recent progress notes shtivee@fter plaintifivasreleasd from prison
heapplied for jobs, workdat flea markets, attendedhool, completd projects,and fdét more
productive. (Tr. 115-118)Dr. Bubanconcluded based on this eviderloat plaintiff didnot
have the marked limitatiom social functioningequired by the listingsand ALJ Kenyon
reasonably relied on Dr. Buban’s testimony.

Plaintiff takes issue with Dr. Buban’s testimony because she was mistakprathtiff
had no physical outbursts in prison @ did not review any medical records a#@t3. (Doc.

5 at 6). Havever, the evidence pldiff cites in support of this argument does not support his
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allegation that héought “hundreds of times” when in prison (Tr. 120) or a finding thatdue
conflicts with others such that he was markedly limitesaaial functioning.

Plaintiff cites tothe recordn support of the proposition that he was fighting every day in
2011. (Doc. 5 at 7, citing Tr. 7R6This is not accurate. The note plaintiff cites actually states
that while in prison he lived in an open dorm with 240mgle and there were “fights every day,”
not that plaintiff was fighting every day. (Tr. 706). Plaintiff self-repodely that he “was
fighting a lot because | stand up for myselfld.). Plaintiff also citego records showing he had
placements in seggation. Plaintiff cites to o Mental Health Segregation Séteport
Admission Screenings in which plaintiff reported this was nofifsstime in segregatio(irr.
737-10/5/06; Tr. 740-6/24/06) and two progress notes showing segregation placemets in Jul
and October 2006. (Tr. 1027, 1031). Those records do not reflect the reagpamtiff's
placement in segregatipbut they specifically note that plaintiff was not brought to segregation
due to a serious infraction such as assault/battery or/damggaband (Tr. 737, 740).Plaintiff
also cites to a prison note from June 26€ftecting hehad “fighting behavior 2 years dg@oc.
5 at 7, citing Tr. 742)which is consistent with plaintiff's citation to a note from June 2003
indicating plaintiffhad a fight a few months earlier (Tr. 75®)aintiff also notes that in
December 200&)e was examined by the medical department “for a fight ch€€ot. 5 at 7,
citing Tr. 968).

While plaintiff's incarcerationspanneanore thareight yearsplaintiff has cited tanly
two notes indicating fighting behavior and three apparent placements in segrégatinknown
reasons.Theseimited notes belie plaintiff's claim that he was fighting “every daythat
plaintiff had a significant historyfdighting or conflicts with inmates or prison stafDr.
Buban'’s testimony that she did not see evidence of “significant difficfitipgetting along

with others” in plaintiff’'s prison records is supported by the evidence and ALyoiken
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reasonably ré&d on this testimony in assessing the weiglgive the consultative examiners’
opinions.

Plaintiff alsocites to asinglerecord fromthe Butler County Jail in December 2014 where
he reported that “he often becomes agitated with others in which he withdtsycell” and he
hasimpulse control problems. (Tr. 1114, 1117). Plaintiff contends Dr. Buban did not see this
later record because stestified in 2013. However, plaintiff fails to allege how tsiisgle
record, which does not indicate a persistent history of interpersonal confiighting behavior,
is inconsistent with or would change Dr. Buban’s opinion.

Finally, plaintiff takes issue with Dr. Buban’s testimony concerning hi§ Géores in
prison, which “were all 65 to 80, which would indte mild symptoms.” (Tr. 115). Plaintiff
contends these scores were obtained “in the controlled environment of a Statevghisanhe
“was isolated for much of the time.” (Doc. 5 at 5, citing Tr. 1114). The note plaité$ is not
from a state pson, but from the Butler County JaiPlaintiff reported that while he was in
prison, he lived in an open dorm with 240 other inmates. (Tr. 706). Plaintiff has not cited to any
other evidence showing he was “isolated for much of the tsoelso suggestite GAF scores
he obtained in prison were not accurate.

Plaintiff argues that because Drs. Fritsch and Corbus “interviewed [dlaindtEned to
the tone of his voice, and observed his facial and body expressions” their opr@@mitled to
more weight thathose of Drs. Marlow and Bubatine nonexamining psychologist¢Doc. 5 at
8-9). Plaintiff essentially argues that the ALJ erred by notvietig the general rule thatore
weightis givento examining sources over nonexamining sour&¥bile “the opinions of
nontreating [examining] sources are generally accorded more weight tharamimeg sources,
it is not a per se error of law, as [plaintiff] suggests, for the ALJ to credihexamining source

over a nontreating source. Any record opinion, even that ef#irig source, may be rejected by
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the ALJ when the source’s opinion is not well supported by medical diagnosticsier if it
inconsistent with the record Norris v. Comm’r of Soc. Se@d61 F. App’x 433, 439 (6th Cir.
2012) (citing 20 C.F.R. 88 404.1527, 416.923ly,594 F.3d at 514). The ALJ’s decision to
credit the opinions of Dr. Buban and Dr. Marlow over those of Drs. Fritsch and Corbus is
substantially supported by the longitudinal record as set forth in plaimiféen records as well
as the rantal health records subsequent to plaintiff's release from prison, which showed he
trying not to be angry all the time, had learned a lot of patience, was becogmifigantly less
impulsive, was no longer acting out oppositional feelimgss feelilg anxious but more focused,
was making ends meet with flea market wankg was going to school. (Tr. 27, 701, 711). The
opinions of Drs. Buban and Marlow were more consistent with this record evidence, ahd the
adequately explained his decision in weighing the opinions of the examining andmonega
sources.Norris, 461 F. App’x at 44@*While perhaps the ALJ could have provided greater
detail, particularly as to why the nonexamining opinions were more consisteribe overall
record, the ALJ waiunder no special obligation to do so insofar as he was weighing the
respective opinions of nontreating versus nonexamining sor@sng Smithv. Commr' of

Soc. Se¢482 F.3d 873, 876 (6th Cir. 2007 Rlaintiff’'s second assignment of erisoverruled.

3. Plaintiff has failed to establish any error with the ALJ’s cedibility finding.

It is the province of the ALJ, and not the reviewing court, to evaluate the credbilit
witnesses, including that of the claimaf®ogers v. Comm’r of So8ec, 486 F.3d 234, 247 (6th
Cir. 2007) (citations omitted). In light of the Commissios@pportunity to observe the
individual’'s demeanor, the Commissioner’s credibility finding is entitled toreleée and should
not be discarded lightlyBuxton v. Halter246 F.3d 762, 773 (6th Cir. 2001%ee alsdWValters
v. Comm’r. of Soc. Sed 27 F.3d 525, 531 (6th Cir. 1997) (“[A]n ALJ’s findings based on the

credibility of the applicant are to be accorded great weight and deferenasylpdytisince an
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ALJ is charged with the duty of observing a withess’s demeanor and credipilffevertheless,
an ALJ’s assessment of a claimant’s credibility must be supported bgistigisevidence.”ld.

Upon review of the ALJ’s complete credibility determination, the Court findALJ’s
credibility finding is substantially supported by the evidence of record and tigemdi
deference. The ALJ cited sevenmary reasons for findinglaintiff's subjective allegations and
complaints were not fully credible tbe extent they would preclude a restrictedyeaaf
mediumwork: (1) plaintiff's inconsistent treatment history; (2) plaintiff's sporadic treatment in
prison and noncompliance with treatment; (3) plaintiff's voluntagsation of treatmeint
prisonbasedon his reports of stable symptoms; (4) plaintiff’s relatively positive outlook
following his release from prison, including his commitment to managing his symptaoins a
trying toimprove his condition; (5) progress notes showing plaintiff continued toftwakork
and that he worked odd jobs to make mor{éy plaintiff's daily activities showmg his pain and
depression do not seriously interfere with his ability to maintain attentionoaceémtration,
perform routine tasks, understand and follow simple instructions, and interact with atiters
(7) plaintiff's inconsistent statements regarding his polysubstance abuse28(8(. Plaintiff
takes issue with several of these reasons.

Plaintiff contends the ALJ erred “in talking about naymplianceas there is no
evidence that any prescribed treatment would restore the ability to work egkfprinon-
compliance under 20 C.F.R. § 416.930 fBakial SecurityRuling 82-59 (1982).” (Doc. 5 at
9). TheALJ considered plaintif§ noncompliancevith medicationonly insofar as it bore on
plaintiff’ s credibility, not as a basis for denying disability benefits under the regulations or Social
Security Rulings Medication compliance is a relevant factor forAdn) to consider in assessing
an individual’scredibility. SeeSocial Security Rulin@6-7p, 1996 WL 374186 (“[T]he

individual's statements may be less credible if the level or frequency of treasneconsistent
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with the level of complaints, or if the medical reports or records show that thelumadiis not
following the treatment as prescribed and there are no good reasons for tres’faihlr]
Kenyon committed no error in this regard.
Plaintiff alsocontends that thactivities of daily livingcited by the ALXo not support
the ALJ’s credildity finding. Plaintiff alleges he “stays to himself at home (wisely so). If he
hunts and fishes, he does these activities alone!” (Doc. 5 at 10). However, plasifft ltited
to any evidence or testimony in the record to support these allegations. Moreepergtess
notesthat indicateplaintiff was applying for jobs, working at flea markets and swap meets, and
attending school belie his allegations of performing activities in isolation.7(QL).
Plaintiff additionallymakesfleeting reerences to substance us# being inateriaf
under 20 C.F.R. § 416.935 and hmsited work history h connectn with his credibility
assignment of errorPlaintiff has not developed his perfunctory arguments that the ALJ erred in
evaluating his credibily in these respest Plantiff has therefore waived thesegumers. See
Kuhn v. Washtenaw CounfQ9 F.3d 612, 624 (6th Cir. 201@he Sixth Circuit‘has
consistently held that arguments not raised in a goyening brief, as well as arguments
adwerted to in only a perfunctory manner, are waiyéditing Caudill v. Hollan,431 F.3d 900,
915 n. 13 (6th Cir. 2005) (citing recent decisions that stand for these two related propsitions)
Finally, plaintiff contends the ALJ erred in assessing ledibility because there is
objective evidence to support plaintiff's limitations. Timsludes evidence he was lethargic on
examination, he had a long history of impulse control problems, he was found to be honest and a
reliable historian during his psychological examinations, he was hyperdciring an interview,
and he had a shifting mood, racing thoughts, and PTSD symptoms. (Doc. 5 at 9, citing Tr. 648,
649, 690, 693). However, even where substantial evidence would support a different conclusion

or where a reviewing court would have decitleel matter differently, the AL3’'decision must
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be affirmed ifit is supported by substantial eviden&ee Her v. Commission&03 F.3d 388,
389 (6th Cir. 1999). Though there is some medical evidence supporting plaintiff's testiheony
ALJ’s credibility determination is substantially suppottgdhe resons identified byALJ
Kenyonandshould not be disturbed by this Coultinsella v. Schweikei708 F.2d 1058, 1059
(6th Cir. 1983).

The ALJ cited ample Bsons for discounting plaintiff’credibility. Because the ALS’
credibility determination is supported by substantial evidence, this Court mustaigfeSee
Buxton v. Halter246 F.3d 762, 772 (6th Cir. 2001Rlaintiff’s third asgjnment of errors
overruled.

4. The ALJ did not err by posing an improper hypothetical question to the VE.

Plaintiff contends, withoutiting legal authority, thathe ALJ erred by failing to
accommodate plaintiff’s moderate limitations in concentrafp@nsistencegr pace in the
hypothetical questions posed to the VE.

ALJ Kenyon limited plaintiff to unskilled, simple, repetitive tasksh no fast paced
production work or jobs involving strict production quotas. (Tr. 24). Because the record does
nat reflect any concrete functional limitations on plaintiff's ability to maintain cotreéon,
persistence, or pace when performing simple, repetitive, or routine tasks,Xisehxpothetical
guestion to the VE was sufficient to convey plaintiff’'s motefenitations. See Kepke v.
Comm’r of Soc. Sec636 F. App’x 625, 635 (6th Cir. 2016¥(@se law in this Circuit does not
support a rule that a hypothetical providing for simple, unskilled work is per se aneiffio
convey moderate limitations in concentration, persistenc@aacel”);SmithJohnson v. Comm’r
of Soc. Se¢c579 F. App’'x 426, 43@7 (6th Cir. 2014) (claimant’s moderate limitations in
concentration, persistence and pace were conveyed by ALJ’'s hypothetitatidimio “simple,

routine, and repetitive tasks” because psychologist “did not place any conaterfal
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limitations on [plaintiff's] abilities to maintain attention, concentration, or pacevpeeforming
simple, repetitive, or routine tasks”).

Plaintiff has not shown he suffers from additional memwtalk-relatedrestrictions that
are supported by the evidence of record which the ALJ credited but erroneousigdroin the
RFC and from the hypothetical to the VE. Accordingly, plaintiff's fourth assighwfeerror is
overruled.

IT IS THEREFORE ORDER ED THAT :
Thedecision of the CommissionerA&FIRMED and thiscase isclosed on the docket

of the Couirt.

Date: 9/1/17 s/Karen L. Litkovitz
Karen L. Litkovitz
United States Magistrate Judge
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