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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

Shelley M. Kincaid

Plaintiff, Case No. 1:16¢cv736
V.
Judge Michael R. Barrett
Commissioner of Social Security Magistrate Judge Stephanie K. Bowman

Defendant.

ORDER

This matter is before the Court upon the Magistrate Jadgee 12, 201 Report and
RecommendatiorfR&R”) which recommends that the decision of the Commissioner be affirmed
and this matter be closed on the docket of the Court. (Doc. 10).

Notice was gren to the parties under 28 U.S§3636(b)(1)(c). Plaintiff filed objections
to the Magistrate JudgeR&R. (Doc.11). The Commissioner filed a responsely to state
thatnothing novel was raised in Plaintiff's objections and to rest on its prior briebc. (D).

When objections are received to a magistrate judge’s report and recommendation on a
dispositive matter, the district judge “must deterndieenovoany part of the magistrate judge’s
disposition that has been properly objected t&&d. R. Civ. P. 72(b)(3). After review, the
district judge “may accept, reject, or modify the recommended dispositionyeeftether
evidence; or return the matter to the magistrate judge with instructidds.5ee als®8 U.S.C. 8
636(b)(1).

The Magistrate Judge completedamprehensiveeview of the record and the same will

not be repeated heexcept as necessary to respond to Plaintiff’'s objectiorss is Plantiff's
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third application for supplemental security income (“SSI”). The Adminisgatiaw Judge
(“ALJ") denied her claims for disability benefits in 2011 and 2013, respectively.reTibeno
record of judicial appeal of eithesf the previousadverse disability determations The
application now before the Court was filed on January 1, 2013. The ALJ found Plaintifbtvas
disabled and the Appeals Council denied review. Upon review, the Magistrate Judge
recommends affirming the ALJ’s decision, finding eeersible error. Plaintiff objectsaising

three primary arguments. Each will be addressed in turn.

1. The Magistrate Judge and ALJ erred in finding BRaintiff was capable of
sedentary work.

Plaintiff argues thathe Magistrate Judge improperly “split the difference” between the
Commissioner’sconsultingphysicianwho found Plaintiff could performilight work” and her
treatingphysicianwho found she could perform “no work.”

Plaintiff cites Hensley v. Commissionén support of herposition that “splitting the
difference” is an error of law.573 F. Ed 263, 2667 (6th Cir. 2009). The court inHensley
however, found the ALJ had erred because the ALJ did not give the treating physiaialtiregnt
weight in a situation in which theeiating physician’s opinion was only at odds with one other
consulting physician’s opinionld. Moreover, the ALJ failed to give sufficient explanation for
her decision. Id. (notingthe onlyexplanatiorthe ALJ gave for rejecting the treating physicgan’
opinion was that anoth@hysicianhad reached the opposite conclugiomhe court found this to
be an inadequate basis for rejecting the treating physician’s opinion).

Here,there argwo consulting physicians’ opinions that differ from that of thesating
physician, as well asubstantial other evidence in the record that shows a finding of sedentary

work is more appropriate. Sée Tr. 21-22). Accordingly, the facts inHensley are



distinguishable.

Next, Raintiff cites Blakley v. Commissioneto support her argument that the ALJ
neglected to consider thitte consultingphysiciandailed to review relevant medical records after
August2013. 581 F.3d 399, 4a (6th Cir. 2009) In Blakley, the ALJ relied on the opinion of
a nontreating phyeian that did not take into account the opinions of four subsequent medical
consultations and over 300 pages of medical recotds.The Sixth Circuitexplainedthe law
“require[s] some indication that the ALJ at least considered these facts befoig greater
weight to an opinion that is not ‘based on a review of a complete case rectad(juotingFisk
v. Astrue 253 Fed.Appx. 580, 585 (6th Cir.2007)).

Here, however, the ALJ reviewed and took into consideration the complete record. The
ALJ cited among other thingsJ&ntiff’s appearance and testimony at the 2015 hearing, treatment
records from 2014, arédlaintiff's “feeling better overall” as part of the reason for her finding
Plaintiff could performsedentary work. See€Tr. 21-22). In factthe ALJ cited “new and
material evidence” as a reason for declining to adopt the previous ALJ’s 2di®)E of “light
work.” (Tr. 14). This analysis, which takes into account information from 28t&8, shows
that the ALJ reviewed the complete recaden if the consulting physiciadsd not. Thus,

Plaintiff's argument is unpersuasive.

Plaintiff also takes issue with the ALJ’s analysis, arguing she did not sufficieplbirex
how she arrived at her decision Plaintiff could perform sedentary work. The authedtypy
Plaintiff, however, simply found, in the aggregate, that a court will not diatudziministrative
decision if the ALJ “set[s] forth with such clarity as to be understandalSEC (v. Chenery832
U.S. 194, 196 (1947)), gives “good reasons for discounting treating physicians’ opinions,”
(Simpson v. Commission&44 Fed. Appx. 181, 19 (2009)), and includes a “narrative discussion
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describing how the evidence supports each concluseeeSSR 969p). Here, the ALJ did this,
outlining the reasons for discounting the treaphgsiciaris opinion at Tr. 21-22.

Accordingly,upon review of the record the undersigned agrees with the Magistrate Judge
that the ALJ properly considered the record aghale and thus, there is no error in the ALJ’s
finding of sedentary work.Plaintiff's objections as to this issue ®ERRULED .

2. The Magistrate Judge and ALJ assigned the wrong amount of weight to each of
the physician's opinions.

Plaintiff argues the ALJ incorrectly assigned weight to each opliysiciars opinions,
specifically arguing consultinghysiciansshould have beesubjectedto a “more rigorous”
standardhs requiredby law.

As the Magistrate Judge correctly explained, howethes, ALJ did apply a rigorous
standard to the consulting physicians. In doing so, she did not adopt theiwtidgtitfinding,
she properly discounted their opinions for being outdated (as they had only used the 204B medic
records), and she only gave them partial weight. The fact that thalgdfdund several flaws in
the treatingphysiciaris opinion and chose to assign that opinion little weight does not discount the
ALJ’s analysis with respect the consultingphysician Thesetwo conclusions are not mutually
exclusive.

Next, Plaintiff argues her treatiqnysician was not assigned thgpropriate weight.As
the Sixth Circuit has explained:

In assessing the medical evidence supplied in supparclaim, there are certain

governing standards to which an ALJ must adhekeey among these is that

greater deference is generally given to the opinions of treating physilcamso

those of nortreating physicians, commonly knovas the treatinglpsician rule.

SeeSoc. Sec. Rul. 9&€p, 1996 WL 374188 (July 2, 1996)\ilson v. Comm'r of

Soc. Se¢ 378 F.3d 541, 544 (6th CR004). Because treating physicians are “the

medical professionals most able to provide a detailed, longitudinal pictjee of

claimant's] medical impairment(s) and may bring a unique perspective to the
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medical evidence that cannot be obtained from the objective medical findings

alone,” their opinions are generally accorded more weight than those of

non4reating physicians.20C.F.R. § 416.927(d)(2).Therefore, if the opinion of

the treating physician as to the nature and severity of a claimant's cosdgi

“well-supported by medically acceptable clinical and laboratory diagnostic

techniques and is not inconsistent withestisubstantial evidence in [the] case

record,” then it will be accorded controlling weighWilson 378 F.3d at 544.

When the treating physician's opinion is not controlling, the ALJ, in determining

how much weight is appropriate, must consider a hos$aabrs, including the

length, frequency, nature, and extent of the treatment relationship; the

supportability and consistency of the physician's conclusions; the spditaliai

the physician; and any other relevant factord.

Rogers v. Comm'r of Soc. Set86 F.3d 234, 242 (6th Cir. 20Qfyotnote omitted)

Here, the ALJ found thddr. Keeshirls opinions were not entitled to controlling weight
because her opinion was not supported by her own medical records, and leegusere
inconsistent with other substantial evidence in the record.

The ALJ then concluded Dr. Keeshin’s opinions should be afforded little weight.  Plaintif
argues the reasons for her conclusion were not adeqeajghined. However, indetermining
the proper weight to give a treating physician, an ALJ need not engage ixtiansgve
factorby-factor” analysis. Francis v. Com’r of Soc. Sect14 Fed. Appx. 802, 804 (6th Cir.
2011). Here the ALJ acknowledged thengthof treatmentelationship, as well as the nature and
extent of the treating relationship. (Tr. 22). She ref@enand cites irgreat detailDr.
Keeshin’s records and medical findings, a$l e the numerous tests parhed by Dr. Keeshin
over thecourse of their doctegpatient relationship (Id.). Accordingly, uporreview, the Court
finds the ALJ discounted DiKeeshins opinion after proper consideration of the regulatory
factors.

Also related to the weight given to medical sources, Plaintiff questions who thgaiie

the “most weight'to under SSR Ruling 98p and why that decision was madese¢Doc. 11,



PagelD 533). However, SSR Ruling-2p does not require an ALJ to expressly state whp the
gavethe most weight te- ALJs are only required to give specific and good reasons faveight

they assigned. The ALJ did this by thoroughly and specifically dmsgrher reasons for giving

the treating physiciatiittle weight” and the consultinghysicians‘partial weight.” (Tr. 2122).
Plaintiff also asserts that without the ALJ saywho she gave the most weight to, the decision
cannot be reviewed. (Doc. 11 at 6). The Court disagrees, and finds the ALJ gaveeadequat
detailed reasons for the weight assigned, sufficient to satisfy the standa®impsonand
Chenerysupra Plainiff's objections as to this issue are therefoERRULED .

3. The Magistrate Judge and ALJ erred in assessing the credibility of the pain
Plaintiff experiences.

The Magistrate Judge addressed this same argument in her R&R, and then@surb f
error in the Magistrate Judge’s conclusionA credibility determination cannot be disturbed
absent a compelling reason to do s8mith v. Halter 307 F.3d 377, 379 {6Cir. 2001). The
entirety of Plaintiff's objections related to tAé&J’s credibility determination assert as follows:

The treatment is more thaonservative with the narcotiéicodin and a possible

referral to a neurosurgeon for the low back pain. (Tr. 421). The fact that a

medical condition is “stable” noted at Tr. 22 mgamly that he condition is no

better or worse. The “daily activities” noted at Tr. 22 are also erronebiss.

Kincaid does these at her own pace and when able. See. Tr. 59 on doing dishes

and Tr. 6869 regarding help at home. She is not “doing wedl'taimed at Tr.

22. The ALJ’s credibility analysis at Tr. 22 is thus erroneous, and the Mégistra

Judge erred on this at pages 16-20 of document 10.

It is true that the ALJ discounted Plaintiff's complaints regarding the sevdribero
symptoms based upon her relatively minimal and conservative treatment for heriaelalso
discounted Plaintiff's opinions with respect to her daily activities. tBet ALJ provideda
lengthy explanation as twhy she chose to discount each of Plaintiff's opinions.

Plaintiff's conclusory assertions that the Magistrate Judge’s asadysirroneous hardly
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amount to a compelling reason to disturb the ALJ’s credilaityermination. Indeed, the ALJ, in
accordance with CFR 415.929(c), properly discounteth#f’ s subjective complaints due to
inconsistencies in the record as a whol&eeTr. 21). Accordingly, the Court finds the ALJ did
not err in her credibilitgletermination. Plaintiff's objections as to this issue@Qv&RRULED .

Based on the foregoing, the Court herdBOPTS the Magistrate Jud¢geJune 12, 2017
R&R. (Doc. 1Q. Accordingly, thedecision of the CommissionesrAFFIRMED . This matter
shall beCLOSED and TERMINATED from theactivedocket of this Court.

IT IS SO ORDERED.

s/Michael R. Barrett

Michael R. Barrett, Judge
United States District Court




