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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION
Scot. W. Feldmeyer, Sr.,
Plaintiff, Case No. 1:16cv954
V. Judge Michael R. Barrett
BarryStaff, Inc.

Defendant.

OPINION & ORDER

This matter is before the Counh Defendant’s Motion for Summary Judgment (Doc. 14).
Plaintiff filed a response and Defendant filed a reply. This matter is pevar disposition.

l. BACKGROUND/FACTS

BarryStaff, Inc. (“BarryStaff”) provides staffing services to cleetitrough temporgtto-
hire placements and permanent placements of employees. 19, PagelD 5448). Defendant
hired Plaintiff in the summer of 2007, and shortly therealfterwas tasked with running
Defendants new office in Mason, Ohio. (Doc. 17, PagelD 355%{56c. 19, PagelD 542 Doug
Barry, caowner of BarryStaff, attributed the idea of opening a Mason office iatiffla (Doc.
17, PagelD 358). Plaintiff even helped dbx where in Mason the officeomld be located
(1d.).

Between August and December of 2014, Plaintiff was hospitalized four times. (Doc. 19,
PagelD 600, 607, 621). In December 20dllpWving his hospitalizationsandafter being on his
wife’s health insurance plan for the years preceding, Plaietifblled in Defendaris health
insurance fan. (Doc. 16, PagelD 553). Plaintiff's health insurance @mfendantover $600

per month. (Id. at PagelD 28®; Doc. 161, PagelD 305). According to Plaintiff, around this
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time, Doug Barry began making derogatory remarks about his health. (Seeme.d.9PagelD
584-89). On other occasions, Plaintiff alleges Doug Barry made comments abow.hi®ag.
19-1, PagelD 647).

Whether the Mason office was profitable is in dispute. (Id. at PagelD 359; Ddg. 17
Doc. 19, PagelD 628)For example Plaintiff cites to an instance in the third quarter of 2014
when Defendarnis Mason office had one of its best quarters ever. (Doc. 19, PagelD 628). In
response, Doug Barry showed up at the office and placed $100 bills on eaclewiptbgees’
desks. (Id.). On the other hand, Defendant cites to numerous emails sent to Plaintiff wherein
Doug Barryappeared to expressncern about the profitability of the Mason officgoc. 19-

2).

Neverthelesson April 17, 2015, Plaintiff was terminatedccordingto Plaintiff, he was
told it wasin an effort tocut costs (Doc. 19, PagelD 5523). Doug Barry, on the other hand,
contends he communicated to Plaintiff they were going to go in a differentialire (Doc. 17,
PagelD 380). Defendant then hired avnemployee, Maryellen Bohls to handle the sales
component of Plaintiff's former job. (Doc. 17, PagelD 381). Greg Cross, who was already an
employee ofDefendanttook over the remainder of Plaintiff's former responsibilities. (Id.).
Ultimately, in Febuary 2016, the assets @fefendarnis Mason office were sold. (ld. at PagelD
441). The remaining employees at the Mason office were offered poswitmshe new
company. (Id. at 384).

Plaintiff brings the following claims against Defendant: 1) Age Discrimination; 2)
Disability Harassment under the Americans with Disabilities Act; 3) Discriminathoieruthe
Americans with Disabilities Act; 4) Interference with Protected Rights un@eEthployment

Retirement Income Security Act (“‘ERISA”); 5) Ohio Civil Rights Act; 6) Biead Contract.

! Apparently, Ms. Bohls resigned a couple weeks later due to health issues.
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Defendant moves for summary judgment on all of Plaintiff's claims.
. STANDARD

Federal Rule of Civil Procedure 56(a) provides that summary judgment is proplee “if
movant shows that there is no genuine dispute as tonatgrial fact and the movant is entitled to
judgment as a matter of law.” The moving party has the burden of showing emceals
evidence to support the nomoving party’s case.Celotex Corp. v. Catretd77 U.S. 317, 325
(1986). Once the moving party has met its burden of production, theowang party cannot rest
on his pleadings, but must present significant probative evidence in support of his coroplaint t
defeat the motion for summary judgmemtnderson v. Liberty Lobby, Inc177 U.S. 242, 2849
(1986).
1. ANALYSIS

Aside from Plaintiff's breach of contract claim, the Court analyzes all aht?s
claims using the same frameworkTo establish a claim of discrimination absent direct
evidencé, a plaintiff must provide circumstantial evidence sufficient to support an itferef
discrimination. Johnson v. University of Cincinna15 F.3d 561, 572 {6 Cir. 2000). Under
the circumstantial test, the Court employs the famivwDonnell Douglastest, which first
requires a plaintiff to estdish aprima faciecase of discrimination.ld. As the Sixth Circuit
explained:

To establish grima faciecase of discrimination, a plaintiff must show that 1) he

is a member of a protected class; 2) he was qualified for his job and performed it

satishctorily; 3) despite his qualifications and performance, he suffered an

adverse employment action; and 4) that he was replaced by a person outside the

protected class or was treated less favorabign a similarly sitated individual

outside his protected clasS§ee id. Mitchell v. Toledo Hosp964 F.2d 577, 582

(6th Cir.1992) If the plaintiff is able to do so, a mandatory presumption of

discrimination iscreated and the burden shifts to the defendant to “articulate some
legitimate, nondiscriminatory reason for the employee's rejectimh.’If the

2 Plaintiff has not alleged direct evidence of discrimination.
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defendant carries this burden, then the plaintiff must prove that the proffered
reason was actually a pretext hide unlawful discriminationld. The plaintiff

may establish that the proffered reason was a mere pretext by showing bHeat 1) t
stated reasons had no basis in fact; 2) the stated reasons were not the actual
reasons; and 3) that the stated reasons wmsuéficient to explain the defendant's
action.SeeWheeler v. McKinley Enter€937 F.2d 1158, 1162 (6th Cir.1991A

reason cannot be proved to be ‘a pretext for discrimination’ unlesssitoswn

both that the reason was false, and that discrimination was the real restson.”
Mary's Honor Center v. Hick§09 U.S. 502, 515, 113 S.Ct. 2742, 125 L.Ed.2d
407 (1993).

Id. at 572-73. The Court considers Plaintiff's claims out of order for ease of dmtussi
A. ADA Claims

1. Prima Face Case

To establish a prima face case under the ADA, a Plaintiff must stigwhe or she is
disabled; 2) otherwise qualified for the position, with or without reasonable acconwno@it
suffered an dverse employment decision; 4) the employer knew or had reason to know of the
plaintiff's disability; and 5) the position remained open while the employeghsoother
applicants or the disabled individual was replat&uhitfield v. Tennesse€39 F.3d 253, 259
(6th Cir. 2011). A disability claim under Ohio law is analyzed under the same framework.
Kleiber v. Honda of Am. Mfg485 F.3d 862, 872 {16 Cir. 2007).

Between August and December of 20Paintiff was hospitalized four timesr the
following reasons: 1) cellulitis related to diabetes; 2) a cardiac incident; 3) a hip repl&aceme
and 4) another hip replacement. (Doc. 19, Pag8®83, 591, 600).Defendant argues Plaintiff
fails to provide evidence of two of the prongs necessary to estaljfisima facie case: ihat he
was disabled as defined by the stgtwted 2)that Defendant knew or had reason to know
Plaintiff was disabled.

First, Plaintiff was disabled under 29 C.F.R1680.2(h)(1), which defines a physical

impairment, in relevanpart, as‘[ajny physiological disorder or condition...affecting one or
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more body systems, such as musculoskelegidiovascular...” Defendant’s argument that
Plaintiff did not provide evidence thhis physical impairments substantially limited one oreno

of his major life activities is unpersuasive. 29 C.F.RL680.2(g)(3) provides, “[w]here an
individual is not challenging the covered entity’s failure to make reasonalenammations

and does not require a reasonable accommodation, it is generally unnecessacgdd pnder

the “actual disability” prong.In these cases, the evaluation of coverage can be made solely
under the “regarded as” prong of the definition of disability, which does not require of showing
of impairment that substantially limiesmajor life activity.” Plaintiff satisfies the “regarded as”
prong for purposes of establishing a prima facie case because he was subjpobHibited
action— namely, he was terminated. 29 C.F.R. 8 1630.2(I)(2).

As for whether Defendant knew or had reason to know Plaintiff was disabled,
Defendant’'s argument is likewise unavailing. Plaintiff took time off for eaxdpital stay.
(Doc. 19, PagelD 600). Moreover, Doug Barry made comments ablauntiff's hip
replacementsfor examplereferring b Plaintiff as“the six million dollar mahto a client® (Id.
at PagelD 5849). This is sufficient to establish Defendant knew Plaintiff was disabled.

With respect to the remaining factois,is undisputed Plaintiff suffered an adverse
employment a@mon when he was terminated. Defendikewise does not dispute that Plaintiff
was replaced by Maryellen Bohls, at least in part. Finally, the Court fitadstiP was
otherwise qualified for the position, as he was employed in his rolevérisevenyears prior to
his termination.

Having reached the above conclusion, the Court finds Plaintiff has presented evidence i

support of itgprima faciecase sufficient to shift the burden to Defendant to provide a legitimate

% Defendant argues Doug Barry’s comments were in response to Plaisifftdeprecatig remarks about his own
medical condition. (Doc. 14, PagelD 78). However, whether Plamétfe such remarks is not relevant to the
guestion of whether Defendant knew Plaintiff was disabled.
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non-discriminatory reason for terminating Plaintiff.

2. Legitimate Non-Discriminatory Reason

Having found Plaintiff established a prima facie case, the burden shifts eadaet to
articulate some legitimate, nahscriminatory reaso for Plaintiff's termination. According to
Doug Barry, hdgerminated Plaintiff because the Mason office “had never reached a revenue goal
that had been set, which initially was two million dollars ... and | had not se¢ara re from
that LLC in eight years.” (Doc. 17, PagelD 379). Barry also said sadesin decline. (Id.).

Pam Barry testified Plaintiff's termination was tresult of his lack of productivity. (Doc. 16,
PagelD 1836).

Defendant'sexplanation is supported by the record. First, the Mason office’s annual
sales never reached two million Bos* (Doc. 171). Moreover, in 2014 and 2015 sales were
in decline. (Id.). Accordingly, Defendant argues Plaintiff was underperfgrrthiereby
justifying his termination. (Id. at PagelD 398).

In short, Defendant has met its burden of productiader theMcDonnell-Douglas
framework by articulating a legitimate, ndiscriminatory reason for Plaintiff's termination.

3. Pretext

The burden once again shifts, this time back to Plaintiff, to show Defendantidedetit
reason was a mepgetext to hieé unlawful discrimination

To do so, Plaintiff must produce evidence upon which a reasonable trier of fact could
find: 1) there was no factual basis for Defendant’s proffered reason faaciisns; 2)
Defendant’s proffered reason did not actually maéviés actions; or 3) Defendant’s proffered
reason was not sufficient to justifis actions. Plaintiff loosely attacks Defendant’s proffered

reason on all fronts. The Court addresses these issues out of order for ease @rdiscuss

* The highest annual sales figure was achieved in 2013: %744
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To begin, Plaintiff argues Defendant’s proffered reason was not, tamel relatedly,
arguesits reason was not sufficient to justify its actions. PlaintiéintendsDoug Barry
acknowledged a steady increase in revenue sales between 2010 and 2013. ol &dintitiff
points to Doug Barry’s testimony wherein he acknowledged the Mason office was ndtrgpera
at a loss from 2011 through 201 (Doc. 18, PagelD 5068). Finally, Plaintiff points to an
instance in 2014 wherein Doug Barry visited the Mason office and placed $100 bills on
everyone’s desk, including Plaintiff's. Plaintiff argues all of the abdeeries Defendant’s
contention that the Mason office was in dire straits. (Doc. 19, PagelD 628; Doc. 17, PagelD
397-98). Defendant counters that sales in 2014 did despexhibited by the Revenue table.
(Doc. 21, PagelD 736) (“In each quarter of 2014 sales were lower than the previous
corresponding quarter in 2013, resulting in a $107,913.00 drop in sales from the previous year.”)

The Court notes that neither partgpaars to be entirely incorrect. For example, the
evidence suggests that Defendant was not operating at a loss in the years eltedtiffy even
if the profit was negligible some years. However, Defendant is alsectohat sales did decline
in 2014. Unsurprisingly, Plaintiff has an explanation for the decline in salabututiy the
decline to two factors: loss of a large client, Riverfront Stel 2014, and Plaintiff's
termination in early 2015.

In short, whether the Mason office was indgerofitable is subject to interpretation.
Nevertheless, the question at the summary judgment stage “is whetheinh# p&s produced
evidence from which a jury could reasonably doubt the [defendant’s] explan#tgm.a prima
facie case is suffient to support an inference of discrimination at triaChen v. Dow Chem.

Co, 580 F.3d 394, 400 n.4 (6th Cir. 2009) (citidg Mary’s Honor Ctr. v. Hicks509 U.S. 502,

511, 113 S. Ct. 27-42 (1993)).

® Doug Barry does not blame Plaintiff for the loss of Riverfront Steel #isrd.c(Doc. 17, PagelD 3745).
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Next, Plaintiff arguesDefendant’s proffered rean regarding productivitydid not
actually motivate its actions. For example, Plaintiff caasemail sent by Defendant on August
6, 2014, congratulating Plaintiff on hisy@ar anniversary with BarryStaff, and thanking him for
his loyalty, hard work, and dedication. (Doc-16PagelD 310). Plaintiff argues the timing of
this email, just before his rash of hospitalizations, creates an inferencePlthatiff's
hospitalizations, and not his lack of productivity, are what caused the sHifefendants
behavior toward him. Plaintiff also cites various occasions in which Doug Bammented on
Plaintiff's health and hospitalizations. (Doc. 19, PagelD. 584-89).

In response, Defendapbintsto emails sent to Plaintiff from 2012 through 2014, arguing
these emails show Plaintiff's performance was indeed lacking. (De2, PagelD 66563).
These emails, however, do not clearly, as Defendant argues, show Plgohiffieas at stake.
The emails suggest the office itself was in danger of shutting doMinat PagelD 662) (“This
office is at the point where it either picks up, quickly or time to shut it dowid’) at PagelD
663) (“Either we see growth or we will shut things down.Hurther,these emails, at times,
discuss personnel mattevgh Plantiff regardingotheremployees- not Plaintiff's personalack
of productivity. (Id. at PagelD 662).

Upon review of the record, the Court finds Plaintiff has produced enough evidence
whereby a jury couldeasonablyconclude Defendant’s legitimate, mdiscriminatory reason
was a pretext to hide unlawful discriminationn discrimination cases, “an employer’s true
motivations are particularly difficult to ascertain.Singfield 389 F.3d at 564 (citingnited
States v. Postal Serv. Bd. of Governor8ikens 460 U.S. 711, 716, 103 S.Ct. 1478, 75 L.Ed.2d
403 (1983). Accordingly, once a prima facie case has been established, syontgargnt is

ordinarily inappropriate. Id. Defendant isthereforenot entitled to summary judgment on



Plaintiff's ADA claims or Plaintiff’'s Ohio law disability claim

B. ERISA Claim

ERISA prohbits an employer from “dischdigg]...or discriminat[ing] against a
participant orbeneficiary for exercising any right to which he is entitled under the provisions of
an employedenetit plan ... or for the purpose of interfering with the attainment of any right to
which suchparticipant may become entitled undke plan....” 29 U.S.C. § 1140'The Sixth
Circuit recognizes two types of claims @ndERISA 8§ 510:(1) an ‘exercise’ orretaliation’
claim where ‘adverse action [is] taken because a participant availed hifhaalfE&RISA right;
and (2) an ‘interferencetlaim where adverse action is taken as ‘interference with thenatent
of a right under ERISA.”Mattei v. Mattei,126 F.3d 794, 797 n. 4 (6th Cir.199¢iting Dunn v.

Elco Enterprises, IngNo. 05-71801, 2006 WL 1195867, *3 (E.D. Mich. May 4, 2006)).

While Plaintiff argues he has established both a retaliation andesfei@nce claim, his
arguments focus largely on histaliation claim In other words, Plaintiff argué3efendant fired
Plaintiff in retaliation for enrolling in Defendant’s health insurance plan. e3tablish a prima
facie claim for retaliation, “a plaintifinust show (1) he was engaged in activity protected under
ERISA; (2) he suffered an adverse employment action; and (3) a causalifitkletween the
employee's protected activity and the employer's adverse actizumn, 2006 WL 1195867 at
*3.  Moreover, the Sixth Circuit requires a plaintiff to provide evidence that a defendant had the
specific intent to avoid liability when it discharged hif8chweitzer v. Teamster Local 1@Q.3
F.3d 533, 539 (6th Cir. 2005).

First, Defendant argues Plaintiff's miment in Defendant’s health insurance plan was
not a protected activity; the Court disagrees. The plain languag®&1df prohibits retaliation

because a participant availed himself of an ERISA righitere can be no dispute that ERISA
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regulates emplgee health insurance plans by setting forth minimum standardsiébmplans.
Accordingly, Plaintiff's enroliment in Defendant’s health insurance plansjuarely within the
confines of § 510, and Defendant’s argument to the contrary is wholly ungvailin

The onlyremainingfactor in disputehereforeis whether there was a causal link between
Plaintiff's enrollment and his terminationDoug Barrytestified that by virtue ofPlaintiff
enrolling in Defendant’s health insurance plan, it would cost the company an additional $622.99
each month. (Doc. 16, PagelD 260). Defendant argues, however, that Plaintiff hasinoegr
any evidence Defendant had the specific intent to avoid liability.

Plaintiff counters, arguinthe temporal proximity to his migie hospitalizations, as well
as his insuranceenrollment and his termination is sufficient to establish an inference of
discrimination. (Doc. 20, PagelD 6P&iting Singfield v. Akron Metro. Hous. Autt889 F.3d
555, 562 (6th Cir. 2004).

The partiehave differing views on what is sufficient with respect to proximity. Plaintiff
citesDunnwherein the court held summary judgment was not appropriate when a plaintiff was
terminated approximately four months after he inquired about IRA contributidoan, 2006
WL 1195867 at *2. Defendant argu&unn is inapposite because there the employer’s
comments startedfter his inquiry. Here, Defendant contends Plaintiff admits Doug Barry’'s
comments starteeforehis enroliment in the insurance plan and thus, it was not Defendant’s
specific intent to avoid liability. The Court has already found Defendant is not entitled to
summary judgment on Plaintiffs ADA clasn As explained above, a jury could reasonably
conclude Doug Barry’s commentslated to Plaintifs hospitalizations beginning in August
2014. Accordingly, the fact that the comments began before Plaintiff's ennbllimenot

dispositive herein.To be sure, at least some of Doug Barry’'s comments were made around the
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time Plaintiff's insurance thrah Defendant would have begurgeg e.g.Doc. 19, PagelD 584
89).

For purposes of summary judgment, the Court finds there is sufficient evidence to
support a causal link between Plaintiff’'s enrollment in Defendant’s healihaimse plan and his
termimation. Plaintiff enrolled in January 2015. Less than four months later, Plainsff wa
terminated, according to Plaintiff, in an effort to cut costs. While there fatmg testimony
related to whether Plaintiff was indeed terminated to cut costs, this is a credililiey tisat
cannot be decided at the summary judgment stage. Defendant is theref@netithed to
summary judgment.

C. ADEA Claim

The Age Discrimination in Employment Act of 1967 (“ADEA”) makes it unlawful for a
employer “to dischargany individual or otherwise discriminate against any individual with
respect to his compensation, terms, conditions, or privileges of employment, betaush
individual's age.” 29 U.S.C. 823(a)(1). To establish a prima facie case of age discrittona
a plaintiff must showl) he is a member of a protected class; 2) he was qualified for his job and
performed it satisfactorily; 3) despite his qualifications and performdmecsuffered an adverse
employment action; and 4) that he was replaced bgrsop outside the protected daw was
treated less favorabihan a similarly situated individual outside his protected cldstinson
215 F.3d at 572.

1. Prima Facie Case

Plaintiff was 61years oldwhen he was fireénd thus, a member af protected class.
(Doc. 19, PagelD 6287). Moreover, it is undisputed Plaintiff suffered an adverse employment

action when he was terminateds discussed above, it is furtherdisputedthat Plaintiff was
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replaced by Maryellen @&hls, at least in part.Absentfrom the record, however, is whether Ms.
Bohls was outside the protected class as is reqtdrsatisfy the fourth elemefit.

It is not clear whether Defendadisputes the remaining factor (whethH&aintiff was
qualified for, and performed his job satisfactorilgy simply jumps to articulatingts alleged
legitimate nordiscriminatory reasanAt least indirectly, however, Defendant appears to argue
Plaintiff did not satisfactorily perform his job(Doc. 14, PagelD 83}‘Feldmeyer was not
achieving a satisfactory level of sales and profitability and had never reackeenae goal.”)
Nevertheless, Plaintiets forth enough evidence to allow the Court to reasonably infer a causal
connectionsufficient to establish arjpna facie case E.E.O.C. v. Avery Dennison Cord.04
F.3d 858, 861 (t Cir. 1997) (To establish a prima facie case “requir[es] the plaintf@itdorth
some evidence to deduce a causal connection between the retaliatory action anded¢hexiprot
activity and requiring the court to draw reasonable inferences from that evigeoggling it's
credible.”).

Defendant argues the Mason office was not profitable thereby inferringifPhaias not
performing his job satisfactorily. Howevd?laintiff citesthe Mason office’s annual sales from
2010-2016which confirmthe office saw an increase in revenue between-2013. (Doc. 17,
PagelD 483). Doug Barry confirmed the same. (Id. at PagelD 451). As discussedtiadove
profitability of the Mason offices in dispute. Neverthelesthe evidence set forth by Plaintiff,
coupled with the fact that Plaintiff was employeddsfendantor over seven yearss sufficient
for the Court to reasonably infer Plaintiff was qualified for his job.

2. Pretext

Having alrady found Defendant articulated a legitimate, -d@triminatory reason for

® Doug Barry was asked whether he knew how old Ms. Bohls was and heradsyn]o sir.” (Doc. 17, PagelD
382).
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Plaintiff's termination, the burden shifts back to Plaintiff to show pretext.intiffacites to
various comments made by Doug Barry regarding Plaintffes. First, Doug Barryestified that
he wanted to bring someoriaew in that could energize” the current employees and bring in
new clients. (Doc. 17, PagelD 38Q@). In addition, Plaintiff testified that Doug Barry made
comments on multiple occasions to the effect of “whatydu expect at your age.” (Doc. 19,
PagelD 623). Plaintiff argues these statement®en viewed together, provide a reasonable
basis for a jury to conclude that Plaintiffs age was actually Defendant'watioh for his
termination. The problem with Rintiff's argument is that Plaintiff himself admits that Doug
Barry’'s commentsn this regardvere not related to Plaintiff's ability to perform his jofdd. at
PagelD 624). While agerelated comments referring directly to an employee can support an
inference of discrimination, isolated anal@iguousremarks are too abstract to support a finding
of unlawful age discriminationPhelps v. Yale Sec. In@86 F.2d 1020, 1025 {6 Cir. 1993).
These offhanded remarks are the only evidence Plaintiff puts forth to support his ADEA clai

In sum, Plaintiff has failed to rebut Defendant’s legitimate,-digoriminatory reason
was a pretext to his unlawful discrimination as it relates to Plaintiffs age spdyific
Accordingly, Defendant is entitled to surarg judgment on Plaintiff's ADEA claim.

D. Breach of Contract Claim

To establish a breach of contract claim under Ohio Rbaintiff must show that: 1) a
contract existed; 2) one party fulfilled its obligations; 3) the other party fadeflfill its
obligations; and 4) damages resulted from that failu@uest Workforce Solutions, LLC v.
Job1USA, In¢.75 N.E.3d 1020, 1030 (Ohio Ct. App. 6 Dist. 2016) (internal citations omitted).

Plaintiff argues upon his termination he offered to complete a few thirecplacements

in exchange for commission. (Doc. 19, PagelD 553). Such an arrangement is not in dispute
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(Id. at PagelD 554). However, upon filing his claim with the EEOC, those commission
payments stoppeaccording to Plaintiff (Id. at PagelD 555).

In support of his claim, Plaintiff produces evidence that he placed a candidate on May 1,
2015 after his termination date (Doc. 202). In addition, there is correspondence between
Plaintiff and a BarryStafemployeeon June 1, 2015 wherein Plaintiff inquired about two
outstanthg commissions. (Doc. 2B, PagelD 720).While Plaintiff testified that he was paid
for two direct placements following his termation, the Court is unable to determine from the
record before it, whether Plaintiff is entitled to additiocammissions. (Doc. 19, PagelD 25
26),

While the Court is not convincedPlaintiff will ultimately prevail onhis breach of
contract claima trier of fact could determine, based upon the record, that an enforceable contract
existed, and that despiiaintiff fulfilli ng his finalobligationsto DefendantDefendantailed to
pay. Accordingly, a question of fact remains, and summary judgment is not apgeropria

CONCL USION

Consistent with the foregoin@efendantis entitled to judgment as a matter of law on
Plaintiffs ADEA claim as no genuine isssi®of material fact exist All other claims remain.
Accordingly, Defendant’amotionfor summary judgment (Doc. 18)GRANTED IN PART.

IT1SSO ORDERED.

s/MIchael R. Barrett

Michael R. Barrett, Judge
United States District Court
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