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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION
Keith Ansley,
Case No. 1:17-cv-271
Plaintiff,
Judge Susan J. Dlott
2
: Order Granting in Part and Denying in
Robert F. Cooke, Ot al, : Part Defendants’ Motion for Judgment on
: the Pleadings

Defendants.

This matter is before the Court on DefemtdaMotion for Judgment on the Pleadings
(Doc. 7). Plaintiff Keith Ansley is a former g@hoyee of and minority shareholder in Diversified
Ophthalmics, Inc. (“Diversified”), a closely hetorporation. He allegethat Defendants Ronald
F. Cooke, O.D., and George V. Landon, O[, mmajority shareholders in Diversified,
fraudulently induced him to sell back his shareBiwversified so that hevould not partake in the
proceeds of the sale Diversified to another company. Deaftants argue that all of Ansley’s
claims are barred by a contractual releasedreesli upon his terminatidnrom employment with
Diversified and that some ofdclaims fail on separate grouratswell. For the reasons that
follow, the Court concludes that most of Anslegiaims fall outside the scope of the contractual
release, but that his tortiougerference and il conspiracy claims f&on separate grounds.
The Court Wil GRANT IN PART AND DENY IN PART the Motion for Judgment on the
Pleadings.
l. BACKGROUND

The facts herein are derived from the well-pleaded allegations of the Complaint except

where specifically noted otherveis Diversified is a supplier @yecare services, practices, and

products. Dr. Cooke is the president and CEOiwgérsified and ownsore than 50% of its
1
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shares. Dr. Landon is the secrgtand treasurer of Diversifiechd owns more than 20% of its
shares.

Diversified hired Ansley as its vice-ident of operations on May 7, 2012. Ansley
alleges that his initial compensation packamduded a $150,000 annual salary plus a guarantee
to receive 2% of the proceeds in the everd séle of Diversified. However, his written
Employment Agreement dated May 4, 2012 stétet Ansley’s proceeds in the sale of
Diversified grew annually from 0.2b to 1% of the sale proceeds from years two through five of
his employment. (Doc. 4-1 at PagelD 63.)gRelless, in 2014 Defendants told Ansley that
Diversified was not doing wefinancially. His Employment Agreement was amended on July
21, 2014 to eliminate the proceeds guarantee provision, but give him the right to purchase shares
in Diversified. (d. at PagelD 65.)

In January 2015, Ansley purchased ssitiares of Diversified stock, 1% of the
corporation, for approximately $86,000. Defendanld Ansley he could purchase another 1%
of Diversified in 2016.

During Ansley’s tenure witlbiversified, Defendants engadya activities to increase
Diversified’s value and market it for sale, mergor acquisition. Diversified retained HPC
Puckett & Company, a mergers and acquisition adyion, and engaged in negotiations with a
competitor for potential purchase. Ansley alleged thefendants failed to disclose to him all
known or knowable material facts regarding th&wores to increase Diversified’s value and its
potential for merger, $& or acquisition.

In November 2015, Defendants told AnslegttDiversified was laninating his position
and firing him effective December 4, 2015. Ansidlgges that they also told him that only
employees of Diversified could own corporate sisaand that he would have to sell back his
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shares. On November 20, 2015, Dr. Cooke, asiéent and CEO of Diversified, and Ansley
signed a Separation & Transitional Agreement g&ation Agreement”). (Doc. 4-2 at PagelD
67.) Inthe Separation Agreement, the partiesejthat Diversified would buy back Ansley’s
sixty shares of stock on or before Decemb&045 at a price of $1,551 per share for a sum total
of $93,060. Id.) Diversified agreed toontinue Ansley’s benefits, including health insurance,
until December 31, 2015 and to pay Ansley tweeks additional salary if certain operational
goals were met.ld.) Finally, Ansley agreed to a Releaand Waiver which stated as follows:

In return for the items listed above,l herby[ sic] waive, release, and hold

harmless Diversified Ophthalmics, Inc.and its directors, officers, agents and

employees (“Diversified Ophthalmics”),from any claims, suits or liabilities

arising from or by the reason ofmy employment or elimination of

employment from [sic]. | further agree to redin from suing Diversified

Ophthalmics, its directors, officers,egs and employees with respect to any

such matters, and if an administrative ias filed by me or anyone else with the

equal Employment Opportunity Commissior similar state agency, | hereby

expressly waive the right to receive any monetary damages as a result of such
claim. | understand that this generdéese and waiver specifically releases,

among other claims, any claims or rights | may have under any federal, state, or

local laws pertaining to employmensdrimination, breach of contract and/or

wrongful termination, including but not limited to Title VII of the Civil Rights

Act of 1964, the Age Discrimination in Eployment Act, the Americans with

Disabilities Act, and the FalLabor Standards Act. further understand that this

agreement does not cover clainssc|[which might arise after | sign it.
(Id. at PagelD 68 (emphasis added)).

Ansley alleges the sell-bagkice of $1,551 per share was less than the true market value
of his sixty shares at that tergiven Defendants’ undisclosed etfoto prepare Diversified for
sale. Approximately ten months later, orabout October 24, 2016, Diversified was acquired
by ABB Optical Group for a value of $8,219 per shaéasley’s sixty shares would have been
worth $493,140 if he had been a shareholder dirtfeeof the merger. Ansley alleges that he
was terminated as part of a scheme to demythe opportunity to benefit from the sale of

Diversified as a minority shareholder.



B. Procedural Posture

Ansley initiated this suit against Dr. Cooke and Dr. Landon in the Hamilton County,
Ohio Common Pleas Court on March 17, 2017. (Boc.He asserts the following causes of
action:

Breach of fiduciary duty;

Fraud;

Fraud in the inducement;

Tortious interference with a bosss relationship and prospective
advantage,;

Promissonestoppel,

Negligentmisrepresentation;

Unjustenrichment;

Conversionand

Civil conspiracy.

PowpbPE

©oNoOO

(Doc. 3 at PagelD 51-54.)

Defendants removed the action to the et District of Ohio on April 24, 2017 and
then filed an Answer and Counterclaim on MagQ17. (Docs. 1, 4.) Their counterclaim seeks
a declaratory judgment that the Separation Agezgnwith the Releasend Waiver, acts as a
bar to Ansley’s claims. Finally, on Md8, 2017, Defendants filed the instant Motion for
Judgment on the Pleadings. Ansley opposesrbtion, and it is ripe for adjudication.

I. LEGAL STANDARD FOR RULE 12(c) MOTION

Rule 12(c) permits a party to move for judgmhon the pleadings. The legal standard for
adjudicating a Rule 12(c) motion is the same as that for adjudicating a Rule 12(b)(6) motion.
Lindsay v. Yate198 F.3d 434, 437 n.5 (6th Cir. 2007).dEral Rule of Civil Procedure
12(b)(6) allows a party to mowe dismiss a complaint for “failure to state a claim upon which

relief can be granted.” Fed. R. Civ. P. 12(p)(®o withstand a dismissal motion, a complaint

! Ansley also purports to assert claims for declargtatgment and for punitive damages, but the Court understands
these to be requests for fieular types of relief.
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must contain “more than labedsd conclusions [or] a formulaiecitation of the elements of a
cause of action.’Bell Atlantic Corp. v. TwombJy650 U.S. 544, 555 (2007). The Court does not
require “heightened fact pleading of specificg, dmly enough facts to state a claim for relief
that is plausible on its faceld. at 570. “A claim has facial plaibility when the plaintiff pleads
factual content that allows the court to dra@ thasonable inference that the defendant is liable
for the misconduct alleged. Ashcroft v. Igbal556 U.S. 662, 678 (2009). A district court
examining the sufficiency of a complaint mastept the well-pleaded allegations of the
complaint as trueld.; DiGeronimo Aggregates, LLC v. Zeml&3 F.3d 506, 509 (6th Cir.
2014).
. ANALYSIS
A. Effect of the Release and Waiver on all Claims

Defendants move for judgment on severalugds, the first of which that Ansley’s
claims are barred by the Release and WaiverarSgparation Agreement. “A release of a cause
of action for damages is ordinarily an absole to a later action on any claim encompassed
within the release.Haller v. Borror Corp, 50 Ohio St. 3d 10, 552 N.E.2d 207, 210 (1996§
also Waste Mgmt., Inc. v. Danis Indus. Coio. C-3-00-256, 2004 WL 5345389, at *8 (S.D.
Ohio Feb. 24, 2004) (“It is settled der the law of Ohio that a releais an absolute bar to a later
asserted claim encompassed in the scope aétbase.”). Contractual releases are strictly
constructed.See e.gAlbrecht v. Marinas Int'l Consol., L.PNo. 25246, 2010 WL 4866289, at
*4 (Ohio App. 9th Dist. Nov. 24, 2010) (“[C]lauséimiting the liabilityof the drafter are
ordinarily to be stridy construed.”) (quotingslaspell v. Ohio Edison C0o29 Ohio St. 3d 44, 47,
505 N.E.2d 264 (1987)¥ee also Jacob v. Grant Life Choices Fitness, Gin. 95APE12-1633,
1996 WL 303677, at *4 (Ohio App. June 4, 1996)dh@acts purporting to grant immunity from
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liability, or a limitation of lidbility, must be strictly onstrued and limited to intended
beneficiaries.”). The parties dispute whether Release and Waiver here is broad enough to bar
Ansley’s claims.

Defendants assert Ansley’s claims are emgassed within the scope of the Release and
Waiver because (1) the claims “aris[e] frombgrthe reason of [his] employment or elimination
of employment[,]” (2) the claimswolve the shares of stock thatghey sold back to Diversified
as set forth in the Release and Waiver, and(3Cooke and Dr. Landon are “officers, agents,
and employees” of DiversifiedDoc. 4-2 at PagelD 68.)

In rebuttal, Ansley argues that the Reéeand Waiver does not encompass the majority
of Ansley’s claims, and the Court agrees.sky appears to concede that the Release and
Waliver releases Dr. Cooke and Dr. Landotha@sl-party beneficiaes to the Separation
Agreement to the extent that they are sudatier capacities as thdficers of Diversified.
Defendants acted as corporate officers when tineginated Ansley’s employment. However,
Defendants also are the majority shareholdeBiwdrsified. The Release and Waiver does not
release Diversified’s owners shareholders. (Doc. 4-2 atd@dD 68 (releasing Diversified’s
“directors, officers, agents and employees” only)). Ohio law recognizes claims for breach of
fiduciary duty by minority shareholders in a @asorporation against the majority shareholders
when the majority shareholders have used ‘fobmtf the corporatiomo their own advantage
without providing minority shareholdersttvan equal opportunity to benefitCrosby v. Beam
47 Ohio St. 3d 10, 552 N.E.2d 207, 221 (1989).

The Release and Waiver expressly encasaps only claims “arising from or by the
reason of [Ansley’s] employment or eliminatiohemployment” includinglaims “pertaining to

employment discrimination, breach of contraatd/or wrongful termination.” (Doc. 4-2 at
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PagelD 68.) This is consistent with the fact that the subjatter of the Separation Agreement
is the end of Ansley’s employmentagpressed in the following clauses:

e Section 1: “Your position with [Diversified] is being eliminated . . . .”

e Section 3: “During the term of yo@mployment, you have had access to and
become familiar with various trade secrets and other confidential information of
Diversified.”

e Section 6: “The Vice President of khan Resources . . . is the only person
authorized to respond to requests fopyment information, including but not
limited to the employee’s period of employmefinal position title or description,

job location, compensationdtory, and job performance.”

e General Release and Waiver: “If you dedideeject this offer, your employment
stilwillend . ...”

(Id. at PagelD 67-68.)

The majority of the claims in this suitpwever, are not about Aley’s employment or
termination from employment. With the exceptiof a tortious interference subclaim discussed
below, Ansley is not suing for wrongful terminatiorte is seeking neither past nor future
wages as damages, nor to be reinstated into employment with Diversified. Rather, Ansley’s
alleges self-dealing by Defendants resulting lireach of the fiduciary duties they owe as
majority shareholders in a closerporation to the minority sharekleirs. Ansley alleges that his
termination was part of a scheme to oust hira agnority shareholder at a share price not equal
to the true value of the shares so that hedccoat benefit in the salef the corporation. The

majority of his claims, therefore, are not emgassed within the Releaand Waiver provision.

2 Interestingly, courts have recognized claims by niyshareholder employees agaitise majority shareholders

for termination of employment when the termination is initiated for the majority shareholders’ profit or gain and
without legitimate business reasor&ee Gigax v. Repk&83 Ohio App. 3d 615, 615 N.E.2d 644, 650 (2d Dist.
1992);see alsdCrosby 548 N.E.2d at 221 (citing with apprahva Massachusetts case whereby “majority
shareholders breached their fiduciaryydiw the minority by removing a minorighareholder from the payroll of a
close corporation, which had never paid a dividend, and there was no legitimate business purpose for tfje remova
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For these reasons, the Court will deny judgnterbefendants on Ansley’s claims, with the
exception of the tortious interference subclaim, on the basis that they are barred by the Release
and Waiver in the Separation Agreemént.

Regarding the tortious interference claimshay alleges broadly that “[a] contract of
employment and a business relationship aonggective advantage the ownership of a
minority interest in Diversified asted between Ansley and Diveisi.” (Doc. 3 at PagelD 38.)
He further alleges that “Defendants intentiopalhd improperly acted to procure the termination
of this contract and relationshiptiwout any legal justification.” Id. at PagelD 39.) Therefore,
Ansley alleges at least in pahiat Defendants wrongfully ternated his employment. As such,
this tortious interference subclaimbarred by the Released Waiver.
B. PleadingFraud with Particularity

Turning to the next argument, Defendantstead that they are entitled to judgment on
the fraud, fraudulent inducement, and breachdafdiary duty claims because Ansley did not
plead the claims with particularity as reqditey Rule 9(b) of the Federal Rules of Civil
Procedure. The Court reads the Complairtiege that Defendantgithheld information
regarding the true value of the corporatares—information concerning their activities to
enhance Diversified’s value and to negotiateafeale or merger—and falsely stated that only
employees could own shares in the company. plingoses of Rule 9(b) are to alert defendants
to the particulars of their alleged miscondstthey can respond properly and to narrow the
scope of potential discoveissues so as to prevent fishing expeditiolesbrough v. VPA,

P.C, 655 F.3d 461, 466—67 (6th Cir. 2011). The Coucbisvinced here, based on the parties’

3 Because the Court finds that Ansley’s claims areenobmpassed by the Releard sVaiver, the Cart need not
examine his alternative angents that the Release and Waiver cabranforced because it was fraudulently
procured.
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filings and statements to theo@t, that Defendants understand trature of the allegations of
wrongdoing against them. Rule 9(b) has beésfsad. The Court will not dismiss the fraud,
fraudulent inducement, or breach of fiduciduties claims for lackf particularity.
C. Tortious Interference and Civil Conspiracy Claims

Finally, Defendants argue that Ansley’s tou interference and civil conspiracy claims
fail as a matter of law. In the tortious interference subclaim that remains, Ansley alleges that
Defendants tortiously interfered in his relatiopshith Diversified as a minority shareholder.
“Tortious interference with a business relatiopstaquires that a defenatainterfere with the
relationship of the plaiift and a third party.”Kuvedina, LLC v. Cognizant Tech. So®16 F.
Supp. 2d 749, 757 (S.D. Ohio 2013). “Thereforeaaclfor tortious interference of business
relationships can only be assertaghinst ‘outsiders’ or ‘strangeto the business relationship,’
not [against] employees of a party to the relatigmacting within [theirjscope of employment.”
Id. (citations omitted). The Sixth Circuit condkd in a tortious interference case arising under
Michigan law that the interests of a controllingusholder “are unified \h the interests of the
controlled corporation.”Servo Kinetics, Inc. v. Tokyo Precision Instruments Co, &b F.3d
783, 801 (6th Cir. 2007). It follows that Defendarthe majority shareltders in Diversified,
cannot be considered outsiders or strangesversified’s relationshps for purposes of the
tortious interference claim. Therefore, Dadants are entitled to judgment on the tortious

interference clain.

* The Court held earlier that the tortious interferendeisim against Defendants the officers who terminated
Ansley’s employment is barred byetiiRelease and Waiver in the Separation Agreement. The subclaim also is
barred on the alternative ground that Dr. Cookel@md.andon are not outsideto Ansley’s employment
relationship with Diversified.
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Defendants make a similar argument seghkudgment on Ashley’s civil conspiracy
claim. Ansley alleges Defendants acted in cariterinjure Plaintiff Arsley in his property.”
(Doc. 3 at PagelD 41.) Defendants argue thatclaim is barred by the intra-corporate
conspiracy doctrine which holdsathit takes two or more personshave a conspiracy and that a
corporation, acting through one or maigents, cannot conspire with itseSeeEstate of
Smithers ex rel. Norris v. City of Fli802 F.3d 758, 765 n.6 (6th Cir. 2010). Additionally,
“employees of a corporation or governmentdltgrtannot conspire among themselves as they
are not two separate ‘peepbut rather they aredated as one entity Easterling v. Crawforgd
No. 3:13-CV-430, 2014 WL 428931, 2 (S.D. Ohio Feb. 4, 2014upplemented2014 WL
667638 (Feb. 20, 2014), anebort and recommendation adopt@d15 WL 1476402 (Mar. 31,
2015);see alscAmadasu v. The Christ Hosp14 F.3d 504, 507 (6th Cir. 2008) (stating that
“where all of the defendants are members of tineeseollective entity, there are not two separate
‘people’ to form a conspiracy”) (citation otted). Dr. Cooke and Dr. Landon, whether viewed
as officers and employees of Diversified or as majority shareholdBiserkified, are members
of the same collective entity and cannot conspire together as a matter @ffldawre: George
A. Bavelis No. 10-2508, — B.R. —, 2017 WL 737077 *a8 (Bankr. S.D. Ohio Feb. 22, 2017)
(“[A] a company and its sole owner are nohsidered separate parties for purposes of
conspiracy . . . .)Dumas v. Baldwin House MgmiNo. 1:14-cv-12666, 2015 WL 630820, at *3
(E.D. Mich. Feb. 12, 2015) (applyingtra-corporate doctrto bar conspiracy claim against an
employer, its employees, and its owner). DdbBnts are entitled to judgment on the civil

conspiracy claim.
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IV.  CONCLUSION

For the foregoing reasons, Defendants’ MofammJudgment on the Pleadings (Doc. 7) is
GRANTED IN PART AND DENIED IN PART . The Court grants judgment to Defendants on
the tortious interference andsticonspiracy claims only.

IT IS SO ORDERED.

Dated this 5th day of September, 2017.
BY THE COURT:
S/Susan J. Dlott

Susan J. Dlott
United States District Judge
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