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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

FIRST FRANCHISE CAPITAL Case No. 1:1¢v-397
CORPORATION Dlott, J.
Plaintiff, Litkovitz, M.J.
V.
JACK IN THE BOX, INC, et al, REPORT AND
Defendans. RECOMMENDATION

|. Introduction

Plaintiff First Franchise Capital Corporation (FFCC) originally filed a iestitomplaint
against defendants Jack in the Box, Inc. (JITB) and Jack in the Box EasterarDiii3 (JITB
Eastern Division) in the Hamilton County, Ohio Court of Common Pleas on June 8, 2017. (Doc.
1-3). Defendants removed the action to this Court on June 12, 2017. (DBoll@yving
removal, this matter was referred to the undersigned magistrate judg€oiitiestablished a
briefing schedul®n plaintiff’'s pending motion fotemporary restraining ordéfRO) and
preliminary injunction (Doc. 4) and defendants’ anticipated motion for change of vedseta
the motions for hearing on June 27, 2017. (6/13/17 docket entry). Defendants filed their motion
for change of venue on June 16, 2017. (Doc. 6).

The motion folTRO/preliminary injunction and motion for change of venue were fully
briefed prior to the hearing. Defendants raised the issue of whether the Gopetsenal
jurisdiction over them in connection with their motion for change of venue. The Court gave the
parties an opportunity to brief the personal jurisdictgsuefollowing the hearing.

This matter is now before the Court on the followfiligngs: (1) plaintiff's motion for
TRO/preliminaryinjunction (Doc. 4), defendants’ response in opposition (Doc. 7), and plaintiff's

reply (Doc. 9); (2) defendants’ motion to change venue (Doc. 6), plaintiff's response

Dockets.Justia.com


https://dockets.justia.com/docket/ohio/ohsdce/1:2017cv00397/203547/
https://docs.justia.com/cases/federal/district-courts/ohio/ohsdce/1:2017cv00397/203547/17/
https://dockets.justia.com/

opposition (Doc. 8), and defendants’ amended reply (Doc. 11); and (3) plaintiffesgntal
memorandum on personal jurisdiction (Doc. 13) and defendants’ response in opposition to
plaintiffs memorandum (Doc. 14).

II. Allegationsof the Verified Complaint

Plaintiff makes the following allegations in tierified Complaint: Plaintiff FFCC is an
Indiana corporation that is licensed to do business in Ohio and operates out of Hamilton County
Ohio, where its parent company is headquartered. (D§c33,Defendant JITB is a Delaware
corporation with its principal office in San Diego, Californi&d.(f 4). It operates and
franchises Jack in the Box® restaurants throughout the United States, includengiltoHl
County, Ohio. Id.). Defendant JITB Eastern Division is a Texas limited partnership with its
principal office in San Diego, California, which is licensed to do business in AQHio{ H.

Personal jurisdiction over the defendants is premised on Ohio Rev. Code 8§ 2307.382(A) on the
theory the causes of action arise out of defendants’ transacting business in Ohaaisargl ¢
tortious injury in Ohio by acts outside th&ate committed with the purpose of injuring

individuals in the &te. (d., 7). FFCC alleges venue &ppropriate in this Court because

FFCC and defendants conducted business that is the subject of this dispute in Hamiltgn Count
Ohio and FFCC sustained the alleged loss resulting from defendants’ conduct itoHamil

County. (d., 1 8).

FFCC is a lender that provides secured loans and mortgage financing ®inolitet
restaurant franchisedustry to enable them to acquire equipment and real estate properties,
remodel or reimage their stores, finance new construction, acquire existieg} and refinance
debt or restructure ownershipgd.( 1 9). In November 2013, FFCC began providing loans to
J&D Restaurant Group, LLC (J&D), which J&D used to acquire, construct, re@reamd
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operate 31 Jack in the Box® franchise locations iné8as cities (the Restaurantshd. (1 10;
Exhs. A-E, Schedule )A To obtain the loans from FFCQ&D executed five secured
promissory notepayable to FFC@ith accompanying security agreemen(sl., 11 11, 12).
The firstfour notes and security agreements were exeautenl about November 12, 2013
(Secured Notes 1, 2, 3, 4 and Security Agreements 1, 2, 3, d&énexecuted the fifth
promissory note and security agreement on or about May 15, 2014 (Secured Note 5 and Security
Agreement 5) (Id.).* According to the Vified Complaint, by the terms of the Security
Agreemend, J&D granted FFCC a first priority lien on, and security interest in, “sutityg all
of the personal property and fixtures of J&D, including, without limitatfajall intangible
personal property, including goodwill and general intangibles, and (b) atireqnt and other
goods and other personal property of J&D maintained at, or for the use of or pertaining or
relating to, the Restaurants (the ‘Collateral’)ld.( 13).

The Restaurants were the subject of franchise agreements that J&D executH@Bvith
(Id., 1 14). On information and belief, the franchise agreementsedraiiB a security interest
in certain assets of J&D that were used or useful in connection with J&D’s aicquisit
construction, refinance, ownership and operation of the Restaurants, including ther&olla
(Id., 1 15). In order to induce FFCC to lend to J&D, and as consideration for the loans, JITB
agreed to subordinate its security intereshea@ollateral.(Id.,  16). JITB, J&D and FFCC
executed two Consent and Subordination Agreements on or about November 26, 2013 and May
30, 2014, respectively (Consent Agreement 1 and Consent Agreement 2), under which JITB
agreed that its security interest granted by J&D under their franchiseragrse'shall be

subordinate to, and junior to, [FFCC’s] security interest under the Securitymegnmgs] to the

! The Secured Notes and Security Agreements are attached to the Verified @bagpEihibits A through E.
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extert” of FFCC's financing of J&D’ (Id., 17 17, 18).JITB promised “not to exercise or seek
to exercise any rights or remedies (including by way of setoff) with respaatytQollateral”
under 1 3 of the Consent Agreementsl., (f 19). JITB recognized that FFCC “shall have the
exclusive right to enforce rights, exercise remedies . . . and make deterngmagarding the
release, disposition, or restrictions with respect to the Collateral withoubasyltation with or
the consent of” JITB. Id.). Paragraph 4 of the Consent Agreements required JITB to notify
FFCC of each written notice of default JITB served on J&D relating to J&D’sabperof the
Restaurants.(ld., 1 20).

The Restaurants were leased to J&D from JITB Eastern Division and wezéotle
subject to franchise leasgreements.Id.,  21). In order to induce FFCC to lend to J&D, and
as consideration for the loans, JITB Eastern Division agreed to clarifyateshin, and rights
to, the property in and on the Restauranig., {| 22). JITB Eastern DivisionFFCC, and J&D
executed two Landlord’s Waiver and Amendment to Loan Documents for this purpose on or
about November 26, 2013 and May 30, 2014, respectively, under which JITB Eastern Division
disclaimed any interest in the Collateral (Landlord’s Waiver 1 amdllord’s Waiver 2§. (Id.,
11 23, 24. JITB Eastern Division recognized under Y 4 that the Collateral was persopaitpr
and would remain such even if it were affixed or installed upon any of its real ggrofdr,
25). Under 1 5, FFCC had the right to enter upon the property leased to J&D by JITB Eastern
Division in order to take possession of the Collateral and dispose of it as necessaaing by

removing the Collateral(ld., f 26).

2The Consent Agreements are attached to the Verified Complaint as ExhibitsLK a

% The Landlord’s Waiverare attached to the Verified Complaint as Exhibits M and N.
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On April 25, 2016, JITB gave J3 a notice of defauihdicatingthat its franchise
locations did not comply with JITB’s standards set forth in the parties’Hismagreements.
(Id., 1 27. On information and belief, JITB Eastern Division gave J&D notice of default at
about the sam#éme. (Id). J&D responded that it intended to cure the purported deficiencies and
then sell the Restaurantfd., § 28). To address “structural and operational concerns at the
Restaurants J&D spent “significant resources” to paend repair the Restaurarisd their
equipment, improve thieandscapingraise some starting wagesd conduct staff retraining and
recertification. (Id., 1 29). On information and belief, J&D udedCC'’s casltollateralfor
these purposes with defendants’ knowleddd., { 30). Defendants monitored J&D’s progress
and commented in a June 2016 update that the Restaurants looked “tetdficY’3Q).

After addressing defendants’ concerns about purported structural and opkrationa
deficiencies at the Restaurant&D attempted to find a buyer for the Restaurants with the
assistance of a finarat advisory and investment banking firm it retainetdl., (1 32, 33).
Defendants retained the right to approve any sale of the Restaurants aruhasgthe
Restaurantthemselves. I4., 1 35). Defendants did not select any of weisfactory offers to
purchase the Restaurants that were made to J&D and presented to thibaydadlined to
purchase the Restaurants themselves, thereby preventing J&D from colleetingds it
needed to repay FFCC and J&D’s other creditold., {1 35, 36).

On or about September 11, 2016, defendants sent J&D a modified notice of defa§lt. (
37). On or about January 31, 2017, defendants sent J&D a testigaating the franchise and
lease agreements pertaining to the Restaurants, which dhFEQE’s interest in the goodwill

and going-concern value of the Restauranis., { 38).



On or about April 3, 2017, defendants filed suit against J&D itk&ict Court of
Tarrant County, Texas (Case No. 048-29134041&,Franchise Litigatiot) but did not include
FFCC as a party or notify FFCC of the suid. (] 40). Defendants initially included claims to
foreclose upon the Collateralld(, § 41). FFCC contacted defendants to assert its interest in the
Collateral. (Id., 1 42). FFCC expressed its opposition to defendants’ plan to use and control
FFCC’sCollateral while continuing operations at the Restaurants and demanded thaawutsfend
compensate FFCC for such use or contrahefCollateral.(ld., 1 43, 44) Defendants
acknowledged the legitimacy of FFCC'’s claims to the Collateral and adpateifldefendants
took over the Restaurants, defendants would not use or ctiv@grGbllateral butvould assess
and value the Restaurants while keeping the Collatpsiafé and insured.{ld., T 45). On May
1, 2017, J&D surrendered possession and control of the Restaurants and the personal property
located at each site, including the Collaterafjetendantsind the Restaurants were closed
within a few days (the Go Dark Period)d.(  46). In the following weeks, defendants paid
those creditors of J&D with security interests in its food inventory but did not respon@@<F
demands that thegompensate FFCC for the Collateréd.,  47). During the Go Dark Period,
defendants apparently removed some of the Collateral from the Restaurpriesatesertions to
the contraryand were preparing to reopen fRestaurantsvhich wouldnecessarilynvolve
defendants’ us ofthe Collateral. I¢l., 1 48). Defendants did not attempt to compensate FFCC
“during this time” and “only recently contacted FFO&ith what FFCC considered to be a
“completely unreasonabla@ffer to purchase the Collaterald., 1 49).

On May 19, 2017, J&D filed for bankruptcy under Chapter 7 in the Northern Didtrict o
Texas (Case No. 1#2099-mxm7the“J&D Bankruptcy?). (Id., 1 50). On June 5, 2017,
defendants filed a motion in the J&D Bankruptcy seeking exgedelief from the automatic
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bankruptcy stay as it pertained to FFCC’s Collateral so they could reopen taerRas, some
as early as June 12, 2017d.( Y 51, 54 The bankruptcy court granted relief from the stay on
June 8, 2017.1d., 1 53). On information and belief, defendants inéeltd open some or all of
the Restaurants by that date or very soon thereafter and sell them to a thirdlgaf] 54,

56). FFCC has informed defendants that absent payment in full under the Securethélptes
are not permitted to use, possess or dispose of the Collateral] 7).

FFCC bringdwo state law claimr breach of contract. (First and Second Claims for
Relief). FFCC claims that JITB breached the Consent Agreenamtviolated an implied duty
of good faith and fair dealing, by attemptitagforeclose on the Collateral without notice to
FFCC using or removing the Collateral withoztmpensating FCC and without obtaining its
permissionseeking relief from the stay in the D&ankruptcy in order to use, dispose of, or
foreclose upon the Collaterand otherwise depriving FFCC of its superior rights in and to the
Collateral(First Claim for Relief) (Id., 1158-65. FFCC claims that JITB Eastern Division
breached the Landid’'s Waivers in the same manner and also violated an implied duty of good
faith and fair dealing. 14., 11 66-73). FFCC brings a claim for unjust enrichment against both
defendants alleging they have converted and retained FFCC'’s Collataaltfairly
compensating FFC@ndunjustly and inequitably enriched themselves at FFCC’s expense by
refusing to fairly compensate FFCC for the Collateral, retaining the impraoveroethe
Restaurants that FFCC funded for J&D, preventing J&D from repaying FFC&ebting the
purchase offers they received, refusing to exercise their right ofdftstal, and assuming
controlof the materially improved Restaurathird Claim for Relief) (Id., 11 74-81). FFCC
also brings a claim for conversion against defendants alleging defendamtsroagfully
converted the Collateral, on whi€lCC hasa superior lien, by removirgnd exercisingontrol
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overuse of the Collateraluring the Go Dark Period while refusing to compensate FFCC for the
Collateral (Fourth Claim foRelief). (d., 11 82-88). FFCC brings a claim for tortious
interference with contracalleging the promissory notes and Security Agreements between
FFCC and J&D were enforceable agreements, defendants were aware of the agrarthents,
defendants intentionally and without reasonable justification procured J&D’shbwétte
agreements by preventing J&D fronllsgy the Restaurants to obtain the funds it needed to
repay the FFCC loans and by convincing J&D to surrender the Collateral to desemdaah
eliminated FFCC's interest in the goodwill and gecumcern value of the Restaurants (Fifth
Claim for Relief). [d., 1189-95). Finally, FFCC brings a claim for civil conspiracy alleging
that defendants intentionally and with malice agreed to andodntbine their efforts to injure
FFCC byallegedlycommitting the unlawful acts of conversion and tortious interference (Sixth
Claim for Relief). [d., 11 96100). FFCC claims it has suffered damages as a result of
defendants’ actions; that it will alsafter irreparable harm from defendants’ breaches of
contract and conversion for which it has no adequate remedy at law if JITB isoinedrgnd
restrained from reopening the stores and using the Collateral; and that it isl émt#eaward of
punitive damages for defendants’ tortious interference with contract and civpiiaamys (d.,
11155, 64, 65, 72, 73, 80, 81, 87, 88, 94, 95, 99).
[11. Personal jurisdiction

A. Procedural history

Defendantsemoved this case from state court on June 12, 2017. (Docs. 1, 3).
Defendants’ counsel entered her appearance that same day. (Doc. 2). Defied andés
motion to change venue (Doc. 6) and response in opposition T&thenotion (Doc. 7) four
days later. In theiresponse to thERO motion, defendants stated that they “expressly do not
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consent to this Court’s exercise of personal jurisdiction over them.” (Doc. 7 at 2ndaafs
went on to address the substance of the motion in case the Court decided to addresgs thfe mer
theTRO. (Id.).

In their motion to transfer venue, defendants moved the @ouensfer this case to the
United States District Court for the Western District of Texas pursu2& thS.C. § 1404(a)
for the convenience of the parties and independent witnesses and in the intereisedf {sic.
6). In asserting that the Western District of Tekaa transferee court where the case “might
have been broughtor purposes of 8404(a), defendantdlegethat28 U.S.C. § 139is the
applicablevenue statutand that venue is not proper in Ohio because “personal jurisdiction”
over them is lackingnder § 1391(c) andaimler AG v. Bauman- U.S--, 134 S.Ct. 746
(2014)> (Doc. 6 at 7-8). Howevergefendantsargument is premised on the incorrect venue
statute. Bcause this case was broughstate court and removed to the District Court, 28
U.S.C. § 1441 is the governing venue statute and 8 1391 does not léppipo v. Southwestern
Clean Fuels Corp 285 F.3d 531, 534 (6th Cir. 2002Yenue in removed cases is governed
solely by§ 1441(a))citing Polizzi v. Cowles Magazines, In845 U.S. 663, 666 (1953)ee v.
Chesapeake & O. Ry. C@260 U.S. 653, 657 (1923)Fee also Nationwide Mut. Ins. Co. v.
TamarizWallace No. C2-08-1148, 2009 WL 1850612, at *2 (S.D. Ohio June 19, 2009) (Sargus,
J.). Under 28 U.S.C. 8§ 1441(a), “the proper venuer@imovedictionis ‘the district court of

the United States for the district and division embracing the plaeeevglich action is

* That section provides, in pertinent patEor the convenience of parties and witnesses, in the interest of justice, a
district court may transfer any civil action to any other distriatigision where it might have been brough28
U.S.C. § 1404(a)

® Section 1391(c)(2) defines an entity’s residence in terms of persoisdigtion and states th4an entity with the
capacity to sue and be sued in its common name under applicablehiativer or not incorporated, shall be deemed
to reside, if a defendant, in any judicial district in which such defendaobjsct to the cour personal jurisdiction
with respect to the civil action in questian .” 28 U.S.C. § 1391(c)(2)
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pending.” Nationwide Mut. Ins. Cp2009 WL 1850612, at *2 (qtiag Polizzi 345 U.Sat
666). This casewvas originally brought in state courtttamilton County, Ohio, which is within
the WesterrDivision of the Southern District of Ohithe actionis therefore properly venued
here. Id. (citing Langley v. Prudential Mortg. Capital Cdb46 F.3d 365, 371 (6th Cir. 2008)).

Plaintiff did not address personal jurisdictiontswresponse to the motion to change
venue. (Doc. 8)In their reply brief, defendantsst raised the issue of whethgersonal
jurisdiction existover either defendant in Ohio under the Fourteenth Amendment. (Dat. 11
2-7). Becaus€&FCC did not have an opportunity to addrbss issuebefore filingits response
and prior to the hearing on defendants’ motion, the Court gave plaintiff an opportuuritgfto
theissue of whether this Court has personal jurisdiction over defendants.

B. Waiver

Plaintiff FFCCargueghat defendants waived apgrsonal jurisdictiomlefense when
counsefiled hergeneral notice of appearance in this action on June 12, 2017 (Doc. 2), without
indicating thaher appearance was solely for the purpose of contesting personal jurisdiction.
(Doc. 13 at 3-4). Plaintiff contends that “binding Sixth Circuit precedent reghise€ourt ‘to
exercise personal jurisdiction whenever a defendant’s attorney entersral gppearancg.
(Id. at 3 citing M&C Corp. v. Erwin Behr GmbH & Co., K&08 F. App’x 498 (6th Cir. 2012);
Gerber v. Riordan649 F.3d 514 (6th Cir. 201 Ienyon v. ClareNo. 3:16€V-00191, 2016
WL 6995661 (M.D. Tenn. Nov. 29, 2016)

Plaintiff also argues that defendants waived any personal jurisdictiomangsby filing
a motion to transfer venue under 28 U.S.C. § 1404(a). (Doc. 18)dtdHecting cases from
other circuits).Plaintiff relies on theeasoning of courthathave founda motion todismiss for
lack of personal jurisdiction that is not joined with an earlier filed motidratesferunder 8
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1404(a) is barred under Fed. R. Civ. P. 15(¢peeElderberry of Weber City, LLC v. Living
CentersS.E., Inc. No. 6:12€V-00052, 2013 WL 1164835, at *3 (W.D. Va. Mar. 20, 2013)
Plaintiff allegesa personal jurisdiction defense is barwedierthis scenaridoecause & 1404(a)
motion presupposes that the transferor court has jurisdiction over a defendant, which is
prerequisite to effecting a change of venue. (Doc. 13 at 5, &géngl Corp. v. BIC Corp.No.

02 C 0559, 2002 WL 1466829, at *1 (N.D. Ill. July 8, 20@®)Iding that § 1404(a) motiois
analogous to a Rule 12(b)(3) motion to change vamaeis therefore properlyiewed as a Rule

12 motion for waiver purposesider Rule 12(g; Martin v. Stokes623 F.2d 469, 471 (6th Cir.
1980) (8 1404(a) generally appliesto actions brought‘in a permissible but inconvenient

forum”)).

® Fed.R. Civ. P. 12(g}tates:

(1) Right to Join A motion under this rule may be joined with any other motion alloweithis
rule.

(2) Limitation onFurther Motions Except as provided in Rule 12(h)(2) or,(8)party that makes
a motion under this rule musbt make another motion under this rule raising a defense or
objection that was available to the party but omitted from its earlier motion.

Fed. R. Civ. P. 12(p)rovides:
(h) Waiving and Preserving Certain Defenses.

(1) When Some Are Waived] party waives any defense listed in Rule 12(B{&)by:
(A) omitting it from a motion in the circumstances described in Rule (2(@r
(B) failing to either:

(i) make it by motion under this rule; or
(ii) include it in a responsive pleading or in an amendment allowed by
Rule 15(a)(1) as a matter of course.

(2) When to Raise OtherBailure to state a claim upon which relief can be granted,
to join a person required/iRule 19(b), or to state a legal defense to a claim may be raised:
(A) in any pleading allowed or ordered under Rule 7(a);
(B) by a motion under Rule 12(c); or
(C) at trial

(3) Lack of SubjeeMatter Jurisdiction If the court determines at any time that it lacks subject
matter jurisdiction, the court must dismiss the action.
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Defendantxontendhat plaintiff's argument ignordsvo pertinentmatters: (1the plain
language of Rule 12(h), which does not indicate that filing a general appeavaltteaive a
personal jurisdiction defense, aff) the eliminationof technical distinctions betwe general
and special appearances under the Rule. (Doc. 13 atitng 5B Wright & Miller, Fed. Prac.

& Proc. VI, 8 1344 (3d ed. 2013 ccord County Sec. Agency v. Ohio DOZ96 F.3d 477, 483
(6th Cir. 2002). Defendants contend that in arguing to the contrary, FFCC has misconstrued
Gerbers holdingthat thedefendantsherehad “waived their personal jurisdiction defense only
because the defendants waited nearly three years before filing a motion chgitemgonal
jurisdiction.” (Doc. 14 at 3-4, citinGerber, 649 F.3d at 518-)9 Defendants allege that the
Sixth Circuit has confirmed aft&erberthat “the test for finding forfeiture of a personal-
jurisdiction defense through condiist] whether a defedant’s conduct prior to raising the
defense has given the plaintiff feasonable expectatidhat the defendant will defend the suit
on the merits or whether the defendant has caused the court to ‘go to some effatikthdten
wasted if personal jurisdiction is later found lackihg(ld., quding King v. Taylor 694 F.3d
650, 659 (6th Cir. 2012) (quotir@erber,649 F.3d at 519))Defendants allege that thgave
plaintiff notice here by stating in their response toTtR® motion that they “expressly do not
consent to this Court’s exercise of jurisdiction over them” (Doc. 4 an@arguing in their
motion to transfer that this Court lacks personal jurisdiction over them und@aitiéer AG
decision (Doc6 at 89).

Defendants further argue that the filing of their motion to transfer does notwienst
waiver of the defense of lack pérsonal jurisdiction. (Doc. 14 at 6). Defendants contend that a
motion to transfer under the statutory provision of Section 1gl@#&tinct from a motion to
dismiss under Rule 12(b) and therefore the waiver provision of Rule 12(h) does not &pply. (
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citing Convergence Techs. (USA), LLC v. Microloops Gofpl F. Supp.2d 626, 632-33 (E.D.
Va. 2010) the filing of a motion tdransfer does not operate as a waiver of a personal
jurisdiction objectioi).

Defendants did not waive their personal jurisdiction argument as a redirof t
counsel’s failure to enter a “special appearance” for the sole purpose of fagsjngddction
issue. Courts interpretir@erberhave declined to narrowly construe its holding and look to “all
the relevant circumstances” when determining waiBseKing, 694 F.3d at 65Best v. AT&T
Inc., No. 1:12ev-564, 2014 WL 12571407, at *6 (S.D. Ohio Sept. 16, 2QRéport and
Recommendatiop adopted sub nom. Best v. Mobile Streams, &@@14 WL 4988220 (S.D.
Ohio Oct. 7, 2014jand cases cited therein). Here, defendants raised the personal jurisdiction
issuein their opposition to plaintiff's motion for TRO and motion for change of venue, both of
which were filed four days after this action was removed from state conrddition, the Sixth
Circuit made cleaprior toGerberin County Sec. Agentlgat counsel need not enter a “special
appearace” for this purpose by statingtri‘order to object to a coustexercise of personal
jurisdiction, it is no longer necessary to entes@ecial appearance. County Sec. Agenc296
F.3d at 483. The decision is consistent with changes ushered in by Fed. R. Civ. P. 12, which
makesno reference to a general or special appearance and provides that every defense may be
made either in the responsive pleading or by motion. 5B, Fed. Prac. & Proc. VI, § 1344.

Nor did defendants waive the personaigdiction issue by failing to raise it in their
motion to transfer.This district courtbasheld that a motion to transfer venue under 28 U.S.C. §

1404(a) is not made under Fed. R. Civ. Rblandthatthe waiver provision of Rule 12(h) is

" In contrast, the defendants@erberfiled motions to stay litigation pending arbitration, to vacate the default
judgment, and to enforce a settlement agreement; made Rule 26 discovengessparticipated in a pretrial
conference; and waited two and dmaf years after filing their appearance to contest personal jurisdicGdA.
F.3d at 51819.
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inapplicable to such a motiodames v. Norfolk & W. Ry. Gael30 F. Supp. 1317, 1319n. 1
(S.D. Ohio 1976) (8 1404(a) motion is raanhotion under Rule 12(b)jB(distinguished by
Elderberry, 2013 WL 1164835, at 33see alsdmith v. Kyphon, Inc578 F. Supp.2d 954, 957
(M.D. Tenn. 2008Jciting 5A Wright & Miller, Federal Practice and Procedure § 1238272)
(motions to transfer venue under § 1404(a) are not made pursuant ttP)e

Finally, the casegplaintiff cities do not support its position that a motion to transfer venue
under 8§ 1404(a) presupposes the existence of personal jurisdiction in this Bwudases
plaintiff relies on are distinguishable from this case, which was removedstedencourt
pursuant to 28 U.S.C. § 1441(a&).case removed to federal court under § 1441 is always
properly venued SeeNationwide Mut. Ins. C92009 WL 1850612, at *2. The defendant
therefore cannot move to transfer venue under 8 1406(a), which applies when venue is
improperly laid; howeveithe defendant can request that the case be transtermedore
convenient forum pursuant to 28 U.S.C. § 1404(d). at *2-3; Hite v. Norwegian Caribbean
Lines 551 F. Supp. 390, 393 (E.D. Mich. 198e@iting 1A J. Moore & J. Wicker, Moore’
Federal Practe 1 0.157[8], at 123 and n. 15 (2d ed. 198PJaintiff has not cited any authority
to show that a defendant waives a personal jurisdiction defensetvaxamncises the only option
it has for requesting a transfer of venue after a case has been remloiebds a motion under §
1404(a).

Thus, plaintiff has not shown that defendants waived any personal jurisdiction dafense
filing their motion for transfer of venue under § 1404(a).

C. Personal jurisdiction analysis

A transfer of venue under 28 U.S.C. § 1404(a) is not possliieee the transferaourt
lacks personal jurisdiction over the defendaldckson v. L & F Martin Landscapé2l F.
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App’x 482, 483 (6th Cir. 2009iting Pittock v. Otis Elevator Co§ F.3d 325, 329 (6th Cir.
1993); see alsdolce & Gabbana Trademarks S.R.L. v. TXT Enterprises, Nt.1:14CV-
00855, 2016 WL 8202008, at *6 (S.D. Ohio Mar. 9, 2016) (DlottNhjionwide Mut. Ins. Co.,
2009 WL 1850612, at *3. Thus, for purposes of deciding the motion to trandfeetore
ruling on the motion folf RO, the Court must determine whether it has personal jurisdiction over
defendants.

Plaintiff FFCC argueghat thefactsset forthin the \erified Complaint support the
Court’s exercise of specific jurisdiction under three provisions of the Ohicdongstatute:
“Transactinganybusiness in this stat¢A)(1); (2) “Causing tortious injury in this state by an act
or omission outside this statdtifie defendant] regularly does or solicits business, or engages in
any dher persistent course of conduct, or derives substantial revenue from goods used or
consumed or services rendered in this stgag4); and (3) “Causingortious injury in this state
to any person by an act outside this state committed with the pufpog&iag persons, when
[the defendant] might reasonably have expected that some person would be injulgdinhere
this staté (A)(6). (Doc. 13 a6, citing Ohio Rev. Code § 2307.382(A)FFCC argues that the
Court’s exercise of personal jurisdiction also comports with tieHboces<LClause of the
Fourteenth Amendmentld( at12-15. FFCC has added supporting factual allegations in its
response to the motion to transfer (Doc. 8) and the Declaration of Alan C. Patersony&eni
President an€hief Credit Officer of FFCjled with its supplemental brief (Doc. 43 Exh.
A).

To support its personal jurisdiction claim, FFCC relies on Paterson’s dexiarat
statementshatthe FFCCfranchise group’sde facto principal place of business” since 2011 has
beenCincinnati, Ohio (Paterson Decl.,  3); the individuals responsible for FFCC’sttoans-
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partyJ&D and the related Consent Agreements and Landlord’s Wdieesgeen plaintiff and
defendants are either physically based in Ohio or repptaiotiff’'s Ohio’s operationsid., 11

4-6, 9); and the documents relatingptaintiff’s loans to norpartyJ&D are stored in Cincinnati,
the loans originated fromlaintiff’s operations in Ohio, and the loans were paid back with funds
directed toplaintiff’s accounts in Ohio.Id., 1 7-8, 13).Plaintiff further relies on Paterson’s
assertions that “FFCC’s communicatsorith JITB and [JITB] Eastern Division have been
based in Cincinnati, Ohio.”Id., 1 10). Patersoamssertghat he and other EFC employees have
exchangedelephone callsvith defendants, which FFC£employees have placédm

telephone numbefsvith Cincinnati area code(513)” and which defendants in turn have placed
to FFCC employees at its Cincinnati officgd., 1 11, 13. He further states that plaintiff's
employeesave sent defendants’ employees emails with signature blocks showing a Cincinnati
address foplaintiff’s offices and defendants have seidintiff's employeegemails that
defendants knew would be received and regdamtiff's Cincinnati offices (Id.). Paterson
asserts thatlaintiff’s loan to nonpartyJ&D is managed entilhg from plaintiff’s office in

Cincinnati. (d., 1 13).

In response, defendants contend that the Court cannot exercise jurisdictionmover the
under Ohio’s longarm statutdased on any of the three statutory provisions on wlahtiff
relies. (Doc. 14). Defendants also argue that the exercise of personattonsover them
would not comport with due process requirements.

1. Standard

The paintiff hasthe burden of establishing that a district court can exercise jurisdiction
over defendantsPittock 8 F.3d at 328cfting Serras v. First TennessBank National
Association875 F.2d 1212, 1214 (6th Cir. 1989)). The plaintifiisden is “relatively slight”
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where, as here, th@ourt rules without conducting an evidentiary heariftAG IAS Holdings,
Inc. v. Schmuck]e854 F.3d 894, 899 (6th Cir. 201(€)ting Air Prods. & Controls, Inc. v.
Safetech Int] Inc., 503 F.3d 544, 549 (6th Cir. 2007) (quotation omittesh¢ alsdEstate of
Thomson v. Toyota Motor Corp. Worldwjd&el5 F.3d 357, 360 (6th Cir. 200@)ting Brunner v.
Hampson441 F.3d 457, 462 (6th Cir. 2006 Plaintiff need make only prima facieshowing
that personal jurisdiction exist$d. (citing Theunissen v. Matthew835 F.2d 1454, 1458 (6th
Cir. 1991)). Plaintiff can meetts burden by “establishing with reasonable patéaty sufficient
contacts between [defendgnasd the forum state to support jurisdictiomNeogen Corp. v. Neo
Gen Screening, Inc282 F.3d 883, 887 (6th Cir. 2002) (quotPwgpvidentNat'| Bank v.
California Fed. Sav. Loan Ass'819 F.2d 434, 437 (3d Cir. 1987)n determining whether
plaintiff has met its burdethedistrict court considerthe pleadings and affidavits “in a light
most favorable to the plaintjfff’ and dasnot weigh “the cotroverting assertionsfahe party
seeking dismissdl. MAG IAS Holdings, In¢ 854 F.3d at 899 (quotintheunissen935 F.2d at
1459).

The Court’s subject matter jurisdiction in this case is based on diversity qdutines.
Therefore plaintiff must satisfithe requirements of Ohio’s loreym statute and constitutional
due process requirements for the Court’s exercise of personal jurisdictiotedeedants MAG
IAS Holdings, InG.854 F.3d at 899%Conn v. Zakhargw67 F.3d 705, 712 (6th Cir. 201@2)ting
Kauffman Racing Equip., L.L.C. v. RobefA80 N.E.2d 784, 790 (Ohio 201@oldstein v.
Christiansen638 N.E.2d 541, 543 (Ohio 1994)). Ohio’s loaign statuteloes not extend to the
limits of theDue ProcessClause and “the analysis of Ohio’s loraym statute is a particularized
inquiry wholly separate from the analysis of Federal Due Process (@@nty 667 F.3d at 712.

“[U]lnder Ohio law, a court may exercise personal jurisdiction over a non-resident
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defendant only if specific jurisdiction can be found under one of the enumerated basessn Ohio’
long-arm statute.”ld. at 718. The statute grants the Court personal jurisdiction over a non-
resident if his conduct falls within one of the nine bases for jurisdiction listed undsathte

and the cause of action alleged arises from the person’s coigkehio Rev.Code §
2307.382(A)"“ A court may exercise personal jurisdiction over a person who acts directly or by
an agentas to a cause of action arising frahme person’sconduct)(emphasis addedFFCC

alleges that defendants are subject to personal jurisdiction in the State of Ohidtewlef the

nine bases:

(1) Transacting any business in this state;

(4) Causing tortious injury in this state by an act or omission outside this state if

he regularly does or solicits business, or engages in any other persistemiofours

conduct or derives substantial revenue from goods used or consumed or services

rendered in this state;

(6) Causing tortious injyrin this state to any person by an act outside this state

committed with the purpose of injuring persons, when he might reasonably have

expected that some person would be injured thereby in this state.
Ohio Rev. Code § 2307.382(A), (4), (6). The Court will address each subsection in turn.

2 TheOhiolong-arm statute

a. Section 2307.382(A)(1)

Under § 2307.382(A)(1), the Court may “exercise personal jurisdiction over a person
who acts directly or by an agent, as to a cause of action arising from the person’s.. ..
[tiransacting any business in [Ohio]To sati$y the “transacting any business” prong, the
defendant must “do some act or consummate some transaction within the femuwalle v.
Reliance Med. Products, IndNo. 1-04-275, 2005 WL 2277426, at *3 (S.D. Ohio Sept. 19,
2005)(citing Hoover Co. v. Robeson Industries Cog04 F. Supp. 671, 674 (N.D. Ohio 1995)

(citing Mellott v. Dico Co., Inc.454 N.E.2d 146, 148-149 (Ohio App. 9th Dist. 1982)
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“Transactingany business” under the loagm statute means “to carry on business” or “to have
dealings.” Id. (quotingDouglas v. Modern Aero, Ind®54 F. Supp. 1206, 1210 (N.D. Ohio
1997)(citing Goldstein,638 N.E.2d 54}t Kentucky Oaks MalCo.v. Mitchell's Fornal Wear,
Inc.,559 N.E.2d 477, 480 (Ohio 1990). The Ohio Supreme Coufutthgr elaborated on its
meaning as used in the statute:

The word embraceas its meaning the carrying on or prosecution of business

negotiationsout it is abroader term than the word ‘contract’ and may involve

business negotiationshich have been either wholly or partly brought to a

conclusion. . . .
Kentucky Oaks Mallb59 N.E.2d at 47@mphasisn original) (citation omitted).Ohio courts
interpret the “transactingnybusiness” prong o§ 2307.382(A)roadly. Lexon Ins. Co. v.
Devinshire Land Dev., LLG73 F. App’x 427, 429 (6th Cir. 2014)iting Kentucky Oaks Mall
559 N.E.2d at 480

This District Court has considered two factors in the contextajraractdispute to
determinewhether an out-oftate defendaritransacte@dnybusinessivithin the meaning of the
Ohio longarm statute.Research Inst. At Nationwide Children’s Hosp. v. Trellis Bioscience,
LLC, No. 2:15€V-3032, 2016 WL 5791194, at *5 (S.D. Ohio Sept. 30, 2Qdifipng Paglioni &
Assocs. v. Winnercomm, Inblg. 2:06€V-276, 2007 WL 852055, at *9 (S.D. Ohio Mar. 16,
2007)). The first factor is whethehe outef-statedefendant initiated the business dealing.
the defendant reached out te fhlaintiff in the forum state to create a business relationship, the
defendant transacted business in the forum stdi.{citing Paglioni, 2007 WL 852055, at *9)
(internal citations omitted)The second factor is “whether the parties conducted their

negotiations or discussions in the forum stated on what termsld. (citing Paglioni, 2007 WL

852055, at *9)internal citations omitted):If the parties negotiated in the forum state with
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provisions affecting the forum state, the defendant transacted business in thetédeuiid.
(citing Paglioni, 2007 WL 852055, at *q)internal citations omitted).

Plaintiff argues there are sufficient contacts here to establisbrnaéjarisdiction under
the “transacting any businésdause becaesdefendants negotiated and entered into a contract
with plaintiff FFCC, a company that operated in Cincinnati, Ohio. (D8at8, citingDoc. 13-

1, Exh. A, Paterson Decl., 11 3, 13). Plaintiff assertdttin@naged the loans with n@aity

J&D thatwere the subject of plaintiff and defendants’ agreements from Cincinnatialand
relevant documents — including the [J&D] loan documents and all supportingvoaeare
maintained in Ohio.” Ifl., citing Paterson Decl{{ 3, 7, 13). Plaintiff also contends that
defendants’ communications withincluded emails sent to Ohio recipients and phone calls
made to Ohio numbers, atithtnotices defendants are required to send under the Consent
Agreements and Landlord’s Waivers must be sent to FFCC in Aligci{ing Paterson Decl.,
11 36, 10, 12-13; Doc. 3-1, Exh. K, Consent Agreemeft4. Plaintiff relies on three cases to
argue the Court has personal jurisdiction over defend@nts:v. Mileti,133 F.3d 433, 436 (6th
Cir. 1998);Trellis Bioscience, LLC2016 WL 5791194, at *3andRussian Collections, Ltd. v.
Melamid No. 2:09€V-300, 2009 WL 4016493, at *3-6 (S.D. Ohio Nov. 18, 2009). (Doc. 13 at
7-8).

There is no question thplaintiff and defendants entered into several contractual
agreementsFor jurisdictional purposes, the question is whether defendantsalake“acor
consummate[d] some transaction within” Ohio in connection with the conti@etbmwalle,
2005 WL 2277426at *3. Plaintiff has not itroducedevidencethat shows this requirement of §

2307.382A)(1) is met
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First, plaintiff has made no allegations and hdsooiuced no evidence to show that
defendants “initiated the business dealing” Bathing] out to[FFCC]in [Ohio] to create a
business relationship.Trellis Bioscience, LLC2016 WL 5791194at *5. Plaintiff alleges in
theVerified Complaint thatfter it began lending to J&D, it entered into the Consent
Agreements witlRlITB by whichJITB agreed tsubordinate the security intergsthad allegedly
beengrantedn the Collateralinderits franchise agreementgth nonpartyJ&D. (Doc. 3, 11
10-18). FFCC further alleges in theMied Complaint thatafter it began lending to nquarty
J&D, defendantlITB Eastern Division disclaimed any interest in the Collatévahduce
plaintiff to lend to J&D and as consideration for #&D loans,by executing Landlord’s
Waivers 1 and 2. I¢., 1 22- 24).However,plaintiff makes no allegations that indicaiéher
defendant approachgdaintiff in Ohio about subordinating and disclaiming defendantégest
in the Collateral. Nohasplaintiff submitted any evidence that shows either defendant initiated
business dealingsith plaintiff in Ohio. Patersorstates in hisleclaratiorthat the parties have
communicated via telephone usipigintiff's employees’ Ohio telephone numbers and via
emails that were sent from and received in FFQ®i® office, but he provideno detdss as to
the substance and time frame of the communications. (Doc. 13-1, BrRhtekson Decl{{ 11,
12). Thus, whilghe Court accepts thestatemert as trudor purposes of determining whether
there is personal jurisdiction over defendaR&terson’sledarationstatements shetb light on
whether defendants reached ouplaintiff in Ohio to initiate any of thagreements between
plaintiff and defendantsThus, paintiff has not made a prima facie shog that defendants
“transacte@ny businessiithin the meaningf the Ohio longarm statutdoy initiating business

dealings with plaintiff in Ohio
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Nor hasFFCCcome forward with evidence thalhows the parties conducted negotiations
or discussiong the forum state with provisions affecting the forum statellis Bioscience,
LLC, 2016 WL 5791194, at *Eeiting Paglioni, 2007 WL 852055, at *9)Plaintiff has provided
evidence thaits franchise groujs basedn Ohig the individuals responsible for approving and
signing off onplaintiff's loanwith nonparty J&Dare based in Ohjglaintiff's employee who
signed the loan paperwork (Andriggranda)reported tglaintiff’'s Loan Operations Group
based in Ohiopayments arenade and funds are drawn and repaid for ghlantiff's loans at
its operations center and bank in Ohio by employees in Ohio; ad&hean documents are
housed here in Ohio. (Doc. 13-1, Exh.Rsterson Declff 29). Plaintiff also assertthatall
noticesdefendants must send plaintiff under the Consent Agreements and Landlord’s Waivers
“will necessarily be sent to FFCC in Olio(Doc. 13 at 8, citing?aterson Declf{ 36, 13; Doc.
3-1, Exh. K, Consent Agreement, Y #equiringdefendantlITB to provideplaintiff with written
notice of certain developments). This evidence demonstrates plaintiff haseagarén Ohio,
but it does not show that defendants negotiated or discase&dct terms with plaintiff in Ohio
that had an impact d@hio. In fact,it cannot be gleaned from the evidemticatdefendantgven
knewthat plaintiffhad a connection wit®hio at the timethey entered into the Consent
Agreements and Landlord’s Waivers. The contracts themselves do not provide angyoh&l
link between the parties’ dealings and Ohio. The Landlord’s Waivers do nohieddfECC'’s
location (d., Exhs. M, N, andthe Consent Agreements identify FFCC as an Indiana corporation
with its principal place of business in New Jersey. (Doc. 3, Exhs).KAndrea Miranda signed
each of the contracts on behalf of FFCC in her capacity as Vice Preside@©f R&., Exhs.
K, L, p. 5; Exhs. MN, p. 3). Although she did not provide either her address or FFCC's address
in these documentshe listech New Jersey address when she signed Schedule A to the secured
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promissory notes as Vice President of FFCId., Exhs. A-E). Miranda’s addressOne

Maynard Drive, Suite 2104, Park Ridge New Jersey 076&6the same address FFCC
providedfor its officesand the location where thestallment paymentsn the secured

promissory notewere to be paid (Id.). Thus, evidence showing that FFCC has amceffhat
manages loans Ohio and that it performs loan operations here does not support a finding that
defendantsiegotiatedr discussetheir agreements with plaintiff here and that those agreements
had an impactmOhio.

FFCC also relies oRaterson’s declaratido establish thereere “communications” via
email ar telephondoetweerplaintiff’'s employees located in Ohio and defendants’ employees.
(Doc. 13-1, Exh. APaterson Decl{ 1612). However, whethethe communicationselated to
theseparties’contract negotiationis unknownbecause the declaration prades no information
regarding the substance of the communications, who was involved in the communications, and
when the communications occurred. Thus, even though defendants’ employees had
communications with plaintiff@mployees located in Ohithhe communications are not
evidence thaplaintiff and defendantsegotiated oentered into the contracts in Ohio.

Assuming defendants had communications via telephone and emalauitiff's
employees in Ohio regarding the terms of the contracts bepla@eatiff and defendantshe
evidence nonetheleg®es not show how those discussions impacted Ohis undisputed that
FFCCis an Indiana corporation with its principal place of business in New Jdf6€C Vice
President Miranda signed the peastiagreements on behalf of plain@ffa New Jersey address
of One Maynard Drive, Park Ridge, NJ 076%8&onsistent with thether documentation in the
record plaintiff's filings with the Ohio Secretary of State list FFCC as an Indianaocation
with its principal place of business located at this same New Jersey ad@essl4, Exh. A,
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Affidavit of Manju Gupta, 1 3, Exh. 1State of Ohio Certificate of Amendment to Foreign
Corporation Application for License)t is not clear whythe parties’ contract terms would have
impacted Ohio when FFCC is neither incorporated nor has its principal place of business
Ohio. See infrapp. 28-29.
The three cases FFCC cites to support a finding of personal jurisdiction are
distinguishablerbm this case FFCC citeCole, 133 F.3dat 436, for the proposition that “[i]f . .
. a nonresident defendant transacts business by negotiating and executing avgantrac
telephone calls and letters to an Ohio resident, then the defendant has puypassfat
himself of the forum by creating a continuing obligation in Ohi®@oc. 13at 7-8, citing Cole,
133 F.3d at 436 Here there is no evidence that defendants and FFCC negotiated and executed
their contracts via communications to FFCC in Ohio.
SecondFFCC analogizes this caseRassian Collections, Ltd2009 WL 4016493at
*3-6. (Doc. 13at 8). The Court irRussan Collectionsfoundthatpersonal jurisdiction over the
defendant was authorized undamio's long-arm statutdased on facts showing:
(1) negotiations were conducted between an Ohio company from within Ohio,
during which documents and emails were sent to Ohio and phone calls were made
into Ohio; (2) the Letter of Intent and the Agreement were drafted in Ohio, and
while they were being dfted, the master documents were kept in Ohio and all
changes to the documents were made in Ohio; (3) the Agreement was signed by
[the plaintifff RCin Ohio and returned tBC in Ohio by[the defendant] Melamid
after he signed it; (4) all notices, statetseand communications required under
the Agreement are to be senREG in Ohio; and (5Melamidowes the following
continuing obligations t&®Cin Ohio - he must offer Additional Paintings, he
must pass title to thRC Paintings, he must provide conségiters, and he must
deliver theRC Paintings.
Russian Collection®2009 WL 4016493at *4. Plaintiff alleges that like the defendant in Russia
Collections, defendants JITB and JITB Eastern Division “negotiated with ameéeimeo a

contract with FFCC, a company that operatedand managed tHd&D] loans that were the
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subject of the parties’ agreentdrom - Cincinnati, Ohid; “all relevant documentsincluding

the [J&D] loan documents and all supporting paperwaie-maintained in Ohig'defendants
communications with plaintiffincluded emails sent by Defendants to Ohio recipients, and
phone calls made by Defendants to Ohio numbersd all tices that defendants must send to
plaintiff pursuant to the Consent Agreements and Landlord’s Wdiwvdlsiecessarily be sent to
FFCC in Ohio” (Doc. 13 at 8¢iting Doc. 13-1, Exh. APaterson Degl|{ 37, 10, 12-13Doc.
3-1, Exh. K,{ 4).This case is distinguishaliiem Russian Collectionbecause the evidence
showsplaintiff FFCC is not an Ohio company, only that it maint@inffice and manages
some of its operations in Ohio; there is no evideéhaéenegotiations with defendants were
conducted from within Ohio or that communications related to plaintiff and defendantgacts
were exchanged witplaintiff's employees in Ohio during contract negotiations; there is no
evidence the contréswere drafted in Ohio, signed in Ohio, or returned to Ohio by defendants
after they signed them; although the Consent Agreemsatithat defendants are to provide a
copy of each written notice of default served on partyJ&D related to the operations of the
Restaurants, the Consent Agreements depetifythat the notice is to be given to FFCC in
Ohio; and there is no evidence that defendants owe other continuing obligapdaiatitf in

Ohio.

Finally, FFCC urges the Court to apply the holdingm&lis Bioscience2016 WL
5791194 allegingthe Court found jurisdictiothere because the defendant had directed
eledronic communications to Ohio by negotiating and executing a nondisclosure agreement
eledronically with a company operating in Ohio. (Doc. 13 at B Trellis Biosciencethe
defendant initiated the business relationship and infothreolaintiff during negotiationshat
“Ohio jurisdiction is fine”;the defendant directed communications related to the parties’
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“business negotiations” in Ohio attie plaintiff received these communications in Ohio; the
agreement’s terms affected Ohio because the agre@mdetted confidential information
owned bythe plaintiff, an Ohio non-profit, and breach of the agreement would intipair
plaintiff's confidential informationand the defendant had established a substantial connection to
Ohio through acts which included anpefson meeting at the plaintiff's laboragsiin Ohio at
which the defendant obtained confidential information from the plainkiéllis Bioscience
2016 WL 5791194, at *5-6. In contrast, there is no evidence in the reemid show
defendants initiated the parties’ business relationimp defendants directed communications
related to the contract negotiations to Ohio, énad plaintiff received these communications in
Ohio. Noris there any evidence that the agreements’ terms aff@ttiedbecausahile plaintiff
performs some operations in Ohio, it is an Indiana corporation with its principalgflac
business in New Jersey.

The types of contacts found to be sufficient in the cases citpthioyiff are lacking
here. Paterson’s affidavit, the contradistweerplaintiff and defendants, and the Verified
Complaint, considered together, do not shbat plaintiff and defendantsegotiated or even
discussed their contracts in communications directed to and rece@bior that the parties’
contract terms impaetl Ohio. Section 2307.382fA) is not satisfied and the Court cannot
exercise personal jurisdiction over defenddnatsed on that provision.

b. Section 2307.382(A)(4) and (A)(6)

FFCC alleges that the Court has personal jurisdiction over defendants under Ohio Rev.
Code § 2307.382(A)(4nd (A)(6) Section (A)(4)confers personal jurisdiction under the long-
arm statutever a person “as to a cause of action arising from the persoritdausing tortious
injury in this state by an act or omission outside this state if he regularly dselscds business,
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or engages in any other persistent course of conoluderives substantial revenue from goods

used or consumed or servigesdered in this state Section(A)(6) confers personal jurisdiction

under the long-arm statute over a person “as to a cause of action arising fpmrstes . . .
[c]ausingtortious injury in this state to any person by an act outside this state committed with the
purpose of injuring persons, when he might reasonably have expected that some person would be
injured thereby in this state Ohio Rev. Code § 2307.382(A)(6)

Plantiff contends that defendants regularly perform business in Ohio so as to thetisfy
second prong of (A)(4) because JITB Eastern Division is licensed to do busiddss and
JITB has franchised at least two stores in Ohio. (Doc. 13 at 11, citing Doc. 3, 11 3-4).
Defendants acknowledge that JITB operates and franchises two restaladohsocn Ohio
(Doc. 14 at 11-12)Assuming hisis sufficient tosupport a finding that JITB regularly does
business in Ohio, FFCC has not cited any authtrayequatesimply being licensed to do
business in Ohiwvith regularly performing business in the State. Thus, there is no basis for
finding JITB Eastern Division regularly performs business in Ohio.

Addressing the first prong of (A)(4) and (A)(®)aintiff contends “there is no question
that the loss FFCC suffered as a result of Defendants’ tortious interfevéhde=CC'’s lending
relationship with J&D was incurred in Ohio.” (Doc. 13 at 9). Plaintiff further contéradste
Collateral defendants alledly converted, while located in Texas, constitutes assets of FFCC,
which plaintiff claims is operating out of and based in Ohio for all purposes relevun t
action; thereforganyresultingtortious injury willoccurin Ohio. (d. at 10). In actuality,
though,plaintiff has noproduced evidence thahows it incurred lossa&s Ohioas a result of
defendantsalleged tortiougonduct so as to satisfy the tortious injury requirement of either
(A)(4) or (A)(6). Plaintiff alleges that it madedtdecision to extend the loan to noartyJ&D
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in Ohio; it managethe J&D loanin Ohio; it distributed the loan funds to J&D from accounts in
Ohio; and J&D did not repay those fundsaiaintiff in Ohio because of defendants’ tortious
conduct. [d., at 910, citing Doc. 13-1, Exh. A, Paterson Decl., 11 4-5, 8, 13; Doc. 3, 11 02-94
The Court accepts as true plaintiff's allegations that the J&D loan decismmade in Ohio

and distribution of the J&D loan funds and the loan payments were harydbémiridiff’s
operations centan Ohio. It does not follow, though, thalintiff sustainedhe loss caused by
defendants’ alleged tortious interferermreconversion of the Collateral in Ohio.

To the contrarythe only address provided for FF@Cthe J&D loan documents the
address oplaintiff's principal place of business New Jersey The J&D loan documents were
signed by FFCC Vic®resident Andrea Miranda, whose only address is listed as plaintiff's New
Jersey address he documents make no mention of Ohio. Further, alth&&§Chas aroffice
in Ohio where it managed the loaonsonparty J&D, plaintiff has not alleged facts to show that
the loss it incurred as a result of defendants’ alleged interferenceheifi&D loanoccurred in
Ohio. Authorities plaintiffhascitedto show the tortious injury requirement(é¥)(6) is metin
this casesuggest that the alleged tortious injury did not occur in Ohio because FFCC is neither
headquarteredor has its principal place of business, in Ohio. (Doc. 13 at 1diik®) Fern
Exposition Servs., L.L.C. v. Lenhblo. C-130791, 2014 WL 3723883 (Ohio App. 1st Dist. July
15, 2014) (“If [defendant] did, in fact, commit the alleged tortious conduct, any injury to
[plaintiff] would occur in Ohio, where that company is headquartgréthquip Techs. Group,
Inc. v. Tycon Technoglass, S,rlo. 2010€A-23, 2010 WL 5123395, at *4 (Ohio App. Dec.

10, 2010) (any injury[companies] would suffer normally would occur in the state in which the
companies were incorporated or in the state in which the companies’ principalgflaossess
were located”)).Plaintiff attempts to bring its alleged tortious injury under the purview of JA)(6
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by allegingthat its“franchise groufs principal place of business is in Ohio.” (Doc.dt3L2.
However, FFCC offers no evidentiary support for its allegation and no authoribefor t
proposition that a corporation can have more than one principal place of busihéssrtz

Corp. v. Friend 559 U.S. 77, 92-93, 96 (2010) (holding for diversity jurisdiction purposes that
“principal place of businesgypically refersto a single location andd the place where a
corporations officers directcontrol, and coordinate the corporatig@ctivities’ and “in

practice it should normally be the place where the corporation maintains its htadqua
provided that the headquarters is the actual center of direction, control, and camrdieatine
‘nerve centet’). Applied to the fact®f this case, thease law supports a finding thaty
allegedtortious injuryplaintiff suffered occurreditherin Indiana, where FFCC is incorporated,
or in New Jersey, where FFCC has its principal place of business.

Finally, (A)(6)’'s additional requiremettbat the tortfeasor have a reasonable expectation
that the purposefully inflicted injury will occur e forum state is not met herlaintiff
allegeghat“any outof-state party committing a tort that has the purpose of causing injury to
someone in Ohio has a ‘reasonable expectation that the purposefully inflicteduitjagcur in
Ohio™ so as tesatisfy(A)(6). (Doc. 13 at 11, citingauffman Racing Equip., L.L.230
N.E.2dat 792 DDR Corp. v. Control Bldg. Services, Inblo. 1:13€V-925, 2013 WL 3772478,
at *2 (N.D. Ohio July 16, 2013) The caseBFCC citesdo not stand for ik sweeping
proposition. IrKauffman the Court found it wasctear from thddefamatoryjpostings that
[defendant’s}statements were made with the purpose of injuring [plaintifld@uffman 930
N.E.2dat 792. Here,unlike Kauffmanit is not clear from theecordthat defendants’ actions
were taken with the purpose of injuring FFCI@.DDR Corp.the Court stated that a
“nonresident defendarst’actions met] requirements of{(A)(6)] where he allegedly committed
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tortious acts, including conversion, outside Ohio while knowing that [the asset] involved was of
an Ohio corporation.’'DDR Corp, 2013 WL 3772478, at *2. In contrast@®R Corp, plaintiff
has not alleged facts to shome assets involvetiereare those of an Ohio corporation given that
plaintiff is an Indiana corporation with its principal place of business in NeseylefThus,
plaintiff has not established that all the elements of (A)(4) and (A)(6) are satisfied.

3. Conclusion

Plaintiff FFCC has not met its burden of establishing a prima facie case of jimisdic
under any of thehreepotentially applicable provisions of the Ohio leagn statute. Plaintiff
has inroduced evidence to show its loansnon-party J&D were approved in Ohio and were
serviced in Ohio, and that defendants had some email and telephone communications with
plaintiffs employees in Ohio. However, the nature of the communications is unclear. The
communications, considered together with fibet thatplaintiff hasoperations in Ohighat are
connected to the underlying loan with Aoarty J&D, are insufficient to establisa prima facie
caseof jurisdiction on the basis dfansadhg business ocausng a tortious injury in Ohio.The
Court cannot exercise personal jurisdiction over plaintiff FFCC under Ohio’salongtatute.

D. TheDue Process Clause

Assuming plaintiff’'s contacts with Ohio were sufficient to satisfy the Ohig-Emm
statute, plaintifivould still be required téulfill constitutional due processquirementgor the
Court’s exercise of personal jurisdiction over defendalWt&G IAS Holdings, In¢854 F.3d at
899 There are two categories of personal jurisdiction: general jurisdictiorpacdis
jurisdiction. Daimler AG v. Baumar, U.S-, 134 S.Ct. 746, 754 (20%4}old Medal Products
Co. v. Bell Flavors and Fragrances, Indlo. 1:16€V-00365, 2017 WL 1365798, at *4 (S.D.
Ohio Apr. 14, 2017§Dlott, J.). Plaintiff FFCC claims that the Court has specific jurisdiction
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over defendants and does not allege that general jurisdiction exists. (Doc. 13 at hel5). T
Court will therefore limit its due process analysis to specific jurisdiction

To saisfy the Due Process Clause, a defendant must haveceadiihiminimum
contacts” with the forum state “such that the maintenance of the suit does not @ftetnoial
notions of fair play and substantial justicétit’l| Shoe Co. v. Wash326 U.S. 310, 316 (1945)
(internal quotation and citation omittedypecific jurisdiction exists when a claim arises from or
relates to the defendant’s contacts with the st@@d Medal Products Cp2017 WL 1365798,
at *4 (citing Int’'l Shoe Co, 326 U.Sat316). Specific jurisdiction must be based on contacts
with the forum related to the claim at issud.

The Sixth Circuit applies a thrgmrt test to determine if the exercise of personal
jurisdiction over a defendant is consistent with due process: (1) did the defendant pillgposef
avail itself of the privilege of acting or causing a consequentteiforum state(2) did the
cause of action &ge fromthe defendant’s activitida the forum stateand (3) didhe
defendant’s actions, or the consequertkeslefendant caused, have a sufficiently substantial
connection witithe forum statso as to make the exercise of jurisdiction reasonable?
AlixPartners, LLP v. Brewingtqr836 F.3d 543, 549-50 (6th Cir. 20X6iting Air Prods. and
Controls, Inc, 503 F.3d at 55(@citing S. Mach. Co. v. Mohasco Indus., |01 F.2d 374, 381
(6th Cir. 1968).

A defendant has availed himself of the privilegacting or causing a consequence in the
forum statewvhere the defendantdeliberately has engaged in significant activities within a
State or has creatédontinuing obligations’ between himself and residents of the férum.
Burger King Corp. v. Rudzewic471 U.S. 462, 475-476 (198@nternal citations omitted)
Because the defendant’activities are shielded bBthe benefits and protections’ of the forusn’
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laws it is presumptively not unreasonable to reqjiire defendantio submit to the burdens of
litigation in that forum as well. Id. at 476. The foreseability requirement ensures that the
defendant Should reasonably anticipate being haled into cparthe forum state” Burger
King Corp, 471 U.S. at 47{internal citations omitted))A plaintiff's claims “arise from” the
defendant’s contacts with the forum state when those contacts are “relatedgertise facts
of the controversy."MAG IAS Holdings, In¢c854 F.3d at 903(ting Bird v. Parsons289 F.3d
865, 875(6th Cir. 2002) (quotinCompuserve, Inc. v. Pattersd9 F.3d 1257, 1267 (6th Cir.
1996)). The third prong “ensures that the exercise of personal jurisdiction igeoinsish
notions of ‘fair play and substantial justiceld. (citing Burger King 471 U.S. at 476-7%7
When the first two prongs are satisfied, an inference of reasonablenesardiges only the
unusual case that will not satisfy the third craerild. at 903-04citing Air Prods. & Controls,
Inc., 503 F.3d 544 (quotingheunissen935 F.2dat 1467).

To support a finding of specific jurisdiction, the plaintiff must prove that the dafend
had “sufficient contacts with the forum with respect to the claim at isdell’v. Energizer
Personal Care, LLCNo. 3:14€V-195, 2015 WL 5308871, at *8 (S.D. Ohio Sept. 11, 2015)
(Rose, J.Jciting Goodyear Dunlop Tires Operations, S.A. v. Brp@aéd U.S. 915, 919 (2011);
Walden v. Fiore--U.S--, 134 S. Ct 1115, 1122 (2014)Jhe Court must focus its inquiry “on
the relationship amongéhdefendant, the forum, and the litigatioWalden 134 S. Ct. at 1121
(citing Keeton v. Hustler Magazine, In@65 U.S. 770, 775 (1984 Ppull, 2015 WL 5308871, at
*8. There must be ané&ffiliatio[n] between the forum and the underlying controversy,’
principally, activity or an occurrence that takes place in the forum State #retefore subject
to the Stats regulation.” Goodyear Dunlop Tires Operations, S.864 U.S. at 919. e Court
must examine “the defendant’s contacts with the forunf,itseot the defendant’s contacts with
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persons who reside ther@/alden 134 S.Ct. at 1122. RE plaintiff“cannot be the only link
between the defendant and the forural” “[I]t is the defendaris conduct that must form the
necessary connection with the forum State that is the basis for its jurisdictrammve Id.

“[A] defendants relationship with a plaintiff or third party, standing alone, is an insufficient
basis for jurisdiction.”ld. at 1123.

Plaintiff argues that the exercise of personal jurisdiction over defenctamfsorts with
the Due Process Clause. Plaintiff contends that defendants purposefullgt thenhselves of
the privilege of acting in Ohio by entering into the Congggreements and Landlord’s Waivers
with plaintiff in order to assist their franchisee, Amarty J&D,in obtaining an “Ohio loan”
(Doc. 13 at 13, citing Doc. 3, Verified Complaififf 1617, 22-23; Docl13-1, Exh. A.,Paterson
Decl., 11 35, 7-8, 1 13)by “repeatedly communicating with FFCC about their contractual
obligations owed to FFCC in Ohiold;, citing Paterson Deg¢l{ 1112); and by maintaining
ongoing contractual obligations to plaintiff in Ohid.( citing Doc. 3-1, Exh. K, Consent
Agreement{ 4 requiring defendant JITB to provide plaintiff with written notice of certain
developments)Plaintiff argues that its Cincinnati office was tleerporate office of FFCC”
responsible for all relevant decision-making relating to party J&D,the Casent Agreements,
and the Landird’'s Waivers (ld., citing Paterson Decl., {1 3-5).

The evidence plaintiff FFCC has submitted falls far short of satisfyingtitutional due
process requirements for the exercise of specific jurisdiction over edieeddnt. Plaintiff has
not shown thagither defendarpurposefully availed itself of the privilege of acting in Ohio by
establishindl) connections with Ohio that wesafficiently “substantial” or “significant” such
that it should “reasonably” have anticipated being haled into an Ohio court, or 2) “cogtinuin
obligations” betweethe defendanandan Ohio resident.SeeSymbolstix, LLC v. Smarty Ears,
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LLC, 152 F. Supp.3d 1027, 1036 (N.D. Ohio 2015). First, FFCC has not shown that either
defendant established “continuing obligations” withCGdmo resident As explained earlier in
connection with the Ohio longrm statute analysis, the evidence here shows that FFCC is an
Indiana corporation with its principal place of business in New JeSeg.suprap. 23.

Plaintiff nonetheless suggests that defendenigd anticipate being suéad Ohio because
plaintiff's franchise group is based heamdin making the “minimum contacts” determination
the Supreme Court has “looked to the location of the corporate office of the plaintiff that
controlled decision making authority over tleéevant subject matt@nd to which relevant
communications were ultimately sent.” (Doc. 13 at 13, ciagger King 471 U.S. at 480-31

In fact,though, the Supreme CourtBurger Kinglooked tothe plaintiffs principal place of
business and corporate headquarters, both of which were located in the forum stata - Flor
determining whether the defendant tsadficient minimum contacts with the statBurger King
471 U.S. at 464. The Supreme Court also relied on several additional significant dbetacts
defendant had with the forum stathich madehe exercise of jurisdiction over the defendant
presumptively reasonabile that case, specifically: the partié&anchise dispute grew directly
out of ‘a contract which had substantialconnection witl Florida because the defendant
“deliberatelyreach[ed] out beyoridMichigan and negotiated with a Florida corporation for the
purchase of a lonterm franchise and the manifold benefits that would derive from affiliation
with a nationwide organization‘[u] pon approval, [the defendamihtered into a carefully
structured 2Qrear relationship that gisioned continuing and wideeaching contacts with
Burger King in Florida,” demonstrating higdluntary acceptance of the lotgym and exacting
regulation of his business from Burger Km§liami [Florida] headquarters”; and the
defendant’s fefusal tomake the contractually required payments in Miami, and his continued
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use of Burger King’'s trademarks and confidential business informatiorh&ftearmination,
caused foreseeable injuries to the corporation in Fldrith.at 479-80. As discussed belo
additional contacts of this type are lacking here.

Even assuming FFCC could be considered an Ohio resident for personal jurisdiction
purposes by virtue of having an office and operations in Ohio, plaintiff has not cited evidenc
that shows defendants established continuing obligatwths=FCCin Ohio. First, the evidence
plaintiff cites relates primarily to plaintiff sonnections with Ohio or pertains to non-party J&D.
Paterson statas his declaratiorthat the “de facto pmicipal place of business for FFCC'’s
franchise group” is in Cincinnati, Ohio; the individualso were collectively responsible for
approving plaintiff's loans to J&Wvere based in Cincinnatvery credit decision maker who
was required to sign off on pHiff's loansto J&D was based in Cincinnasll of plaintiff's
original loan documents that it receives frB#f"*"are housed in Cincinnati; Automated
clearing houseACH) payments for all of FFCC'’s loans originate from plaintiff’'s operations
centerin Springdale Ohig all funds drawn on plaintiff's loans and repaid by borrowers are
debited from and deposited into FFCC'’s accounts in Qimd plaintiff's loan to J&D is
managed entirely from plaintiff's Cincinnati offi¢e(Doc. 13-1, Exh. A, Paterson Decl., 11 3-5,
7-8, 1 13). This evidence shows that plaifffiCChas a connection with Ohio and indicates
there is a connection between the loan plaintiff extended tpadpd&D and Ohio.However,

these connections do not suffice for the exercise of personal jurisdiction overasegend is

8 Plaintiff also assertthat the “corporate office of FFCC” that was responsible for all relevanisidn making
relating to the Consent Agreements, and the laxdd Waivers was plaintiff's Cincinnati’'s office.Dpc.13 citing
Doc. 131, Exh. A, Paterson Decl., 916, 9. Mr. Paterson’s declaration does not state this. Mr. Paterson states
thattheindividuals “responsible for approving FFCC's loans to J&D” weasdal in Cincinnati; every “credit
decision maker who was required to sign off on FFCC's loans towl&bbased in Cincinnati, Ohio; FFCC'’s credit
portfolio management associates are located in Cincinnati, Ohio; aneinfihleyee who signed the Consent
Agreements and Landlord’s Waivers, Andrea Miranda, reported to BH©@n Operations Group” based in
Springdale, Ohio. (Paterson Decl., 1%49).
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imperativethatthe exercise of specific personal jurisdictlmbased on the contacts that
defendants themselves creatiéh Ohio; jurisdictioncannot be premised simply on defendants’
connections with plaintifFFCC, which has an office and operations in Ohio, or withpasty
J&D. SeeWalden 134 S. Ct. at 1122.[Ift is the defendant, not the plaintiff or third parties,
who must create contacts with the forum Statd.”at 1126 see alsoMaxitrate Tratamento
Termico E Controles v. Super Sys., I6d7 F. App’x 406, 408-09 (6th Cir. 2015Jhe above
citedevidence does not show that defendant JITB or JITB Eastern Division createzhtantsc
with FFCC in Ohio

Further plaintiff FFCC has not shown that either defendant had connections with Ohio
that weresufficiently “substantial” or “significant” such that it should “reasonaldyiticipate
being haled into an Ohio court. Defendamtgteements with plaintifFCC considered in
conjunction with norparty J&D’s loan agreementannot, standing alone, shoat defendants
had “sufficient minimum contacts” with Ohio to support the exercise of spaaifsdjction over
them. SeeWalden,134 S. Ct. at 1122-23 (quotirBurger King 471 U.S. at 479“If the
guestion is whether an individtakontract with an out-aftate partyalonecan automatically
establish sufficient minimum contacts in the other psuttpme forum, we believe the answer
clearly is that itannot”)(emphasis in original) Raintiff alleges defendants established
additional contactby “repeatedly communicating with FFCC about their contractual obligations
in Ohio” (Doc. 13 at 13, citing Paterson Decl, {1 11-12) and by maintaining orgmitrgctual
obligations to plaintiff in Ohiolg., citing Doc. 31, Exh K, Consent Agreemerff,4 - requiring
defendant JITB to provide plaintiff with written notice of certain developmehrisyvever, these
contacts are insufficient to establish “minimeontacts” that comport with due process
requirements. As discussed earlier, the Consent Agreement does not speddfetindants
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were to provide notice to plaintiff in Oh{@oc. 3-1, Exh. K{ 4), andPaterson’sdeclaration
does notddressvho at FFCC was responsible for making decisions related to the Consent
Agreements and the Land&dVaiversor where those decisions were madBoc. 13-1, Exh.
A, Paterson Decl., 1193).

Moreover, although plaintiff has submitted evidence that defendants reached ouwd to Ohi
by calling plaintiff's employees at Cincinnati telephone numbers andisgemails that they
understood would be receivaddread in Cincinnatithis evidence is too vague to support a
finding that defendants purposefully availed themselves of the privilege o§ attOhio. See
Doc. 13-1, Exh. A, Patterson Declf §1-12). Purposeful availment mayccurwhenthe
defendant sends communications into the fostaeand those communicatioff®rm the bases
for the actior’ Adams v. KagINo. 2:13€V-894, 2014 WL 4243773, at *6 (S.D. Ohio Aug. 26,
2014) (King, M.J.Xciting Schneider v. Hardest$69 F.3d 693, 702 (6th Cir. 2012) (quoting
Intera Corp. v. Hendersod,28 F.3d 605, 616 (6th Cir. 200B@cognizing thapurposeful
availmentprong may be satisfied when a defendant makes telephone calls and sendg$acsim
into the forum state and those communicatidosn the bases for the actiopp’Neal v. Janssen,
270 F.3d 328, 332 (6th Cir. 200¢When the actual cdent of the communications into the
forum gives rise to an intentional tort action, that alone may constitute purposéiuiesns)).
However, as discussed in connection with the Ohio bngstatuteplaintiff has not produced
any evidence concernirige substance of the communications or the time frame during which
they were exchanged. Thus, it is impossible temaim whether defendantsbmmunications
form the basis fqror are related to, plaintiff's causes of actigks such, the record does not
permit a finding that efendants’ communications \wiplaintiff's employees in Ohio constitute
significant or substantial contacts with #tateso as to satisfy the purposeful availment
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requirement SeeWizie.com, LLC v. Borukhi2:14-CV-10391, 2014 WL 2743375, at *5 (E.D.
Mich. June 17, 2014where thadefendant’s only contacts with the forum in addition to sending
payments there were emails, faxes, and phone calls, the comaet®rtuitous and attenuated
andmade an exercise of personal jurisdiction ovefetidant unreasonableSee alsdMAG IAS
Holdings, Inc, 854 F.3cat901 (“the issue is not the quantity, bl tquality of a defendant’s
contacts with the forum stdje(citing Calphalon Corp. v. Rowlett@28 F.3d 718, 722 (6th Cir.
2000)(finding that “the mere existence of a contract between [the defendant] andoacit@bn
for seventeen months is insufficient to confer personal jurisdiction over [the defiérohant
construinganguage irBurger King 417 U.S. at 479, to mean that “the parties’ actions ‘in the
negotiation and performance of the . . . agreement’ are more important factumsittecthan
the duration of the contract in determining whether [the] case ‘should be subjetiito sui
Ohio™; LAK, Inc. v. Deer Creek Enterprise®35 F.2d 1293, 1301 (6th Cir. 1989) (telephone
callsand submission afraft contractso the forum state were insufficient to establish purposeful
availment). Paterson’sleclaration statementsgarding phone calls and emails the parties
exchanged are much too vaguestmpport a finding that defendants purposefully availed
themselves of the privilege of acting in Ohio or causing a consequence in Ohio.

Although the Couris unable texercisepersonal jurisdiction if the purposeful availment
requirement is not satisfied, the Court will nonetheless brietiynexe the other two elements of
the specific jurisdiction test establishedMiehasco Industries401 F.2d 374 Plaintiff argues
that “each one of FFCC'’s claims arises dilout of Defendants’ contactgith Ohio -
specifically, its contracting with FFCC in order to obtain for J&D an Ohio losmtérference
with that same Ohio loan, and its unlawful conversion of property thdiay@roperlythe
assets of FFCC’s Ohio operation.” (Doc. 13 at I®)eallegations of the Verified Complaint
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belie plaintiff's contention thatstclaims arise out of defendants’ contacts with Ohio. In support
of its breach of contract claims, plaintiff alleges that defendants bre&drexknt Agreements
and Landlord’s Waiverthat they executed witblaintiff by attemptig to foreclose on the
Collateral, which is located in Texasithout notice to plaintiffusing & removing the Collateral
from Texas restaurantgthout compensation to plaintiff or its permissiamd seeking relief

from the J&D bankruptcfiled in Texasto use, dispose ofy doreclose on the Collatera(ld., 1
50, 59, 61, 67, 6Exhs. AE, Schedule A Plaintiff alleges in support of its unjust enrichment
claim that defendants have retained and converted its Collateral, which ésllocaexas (Id.,

1 76). Plaintiff asserts that defendants have wrongidihpoved, exercised dominion and
control over, and wrongfully convertéide Collateral, all ofvhich necessarilywould have
occurred in Texas where the Collateral is locatéd., 1 84, 86). In support of its tortious
interference with contract claim, plaintiff alleges that defendateéstionally procured J&D’s
breach of thgpromissory noteand Security Agreements by preventing J&D frothirsg the
Restaurants located in Texaspay FFCC on J&D’s loans and by convincing J&D to surrender
control and possession of the Collat@énal' exasto defendants. Id., § 92). Plaintiff alleges that
defendants conspirexs J&D’slandlord and franchisor of theeRtaurants located in Texagd.,

1 97). Nowhere does plaintiff allege that defendants took any of these actions in Ohio, and
plaintiff does not allegevhereits contracts with defendants waregotiated or executedld(,

59, 67).

Plaintiff has not introduced any evidence beyond the Verified Complaint to show that any
of the alleged wrongful actiorggving rise to its claimsccured in Ohio. There is no evidence
before the Court indicatingpatdefendantsegotiated or entered into any of its agreements with
plaintiff in Ohio. Andrea Miranda signed each of the contracts on behalf of FFCC in her
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capacity as Vice PresidentBFCC (Id., Exhs. K, L, p. 5; Exhs. M, N, p. 3). Although she did
not provide either her address or FFCC'’s address in these documents, siié@x&xNew
Jersey address when she signed Schedule A to the secured promissoasnfce President of
FFCC(Doc. 3, Exhs. A-E), and the New Jersey address appears to be the only address provided
for her in the record.

Further, plaintiff has nanade any allegations produced any evidence to show that
defendants took action in Ohileat interferedvith the loans between plaintiff and npasty
J&D. The Collateral that is the subject of FFCC'’s conversion claim is located in {l2o@s3,
Exhs. A-E, Schedule A), and the meaning of plaintiff's representation that dperpr is
“properly the assets offCC’s Ohio operation” is unclearSéeDoc. 13 at 14).In addition,
plaintiff has notlleged facts oproduced evidence to show defendants took any action in Ohio
related to thelleged conversion of the Collaterahsofar as plaintifeeks to relpn its
allegation that the effectsf defendants’ allegedly tortious conducatrefelt in Ohio, defendants
havenot supported this allegation with evidence. Notably, this Court has cautioned against
placing too much emphasis wiere the impact of an intgonal tort is felt Gold Medal
Products Cq.2017 WL 1365798, at *@tating thathe Supreme Court ilValden*rejected’ the
theory that personal jurisdiction can be based on intentional acts taken outside adtgum st
which the defendant knows wilkase effects inside the forum staséad collecting cases)he
Court inGold Medalinsteadfocused orthe absence @nydirect cotacts between the
defendant an@®hio giving rise tahe plaintiff's tort claimgo find that personal jurisdiction was
lacking 1d. For the reasons explained above, such contactkewase absent here.

Thus, the second elementMbhasco Industries not satisfied. Given plaintiff’s failure
to demonstrate that defendants had sufficiembimum contacts” withOhio “such that the
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maintenance of the suit does not offend ‘traditional notions of fair play and subgtastica,”
Waldenl134 S.Ctat 1121,an inferencehat the exercise of personal jurisdiction over defendants
is reasonable does not arise. The exercise of personal jurisdicépdefendants in this case
would not comport with the Due Process Clause.

V. Motion to transfer venue

Defendants ask the Court to transfer this ¢agbeUnited States District Court for the
Western District of Texagnder 28 U.S.C. § 1404(fr the convenience of parties and
witnesses and in the interest of justi¢®oc. 6). A case that has been remed from state court
can be transferreadnder 28 U.S.C. § 140MNationwide Mut. Ins. C92009 WL 1850612at *3
(citing Bacik v. Peek888 F. Supp. 1405, 1413 (N.D. Ohio 1993jpwever, as explaineslpra
the district courtannot transfer a cas@der § 1404(a) when it does not have personal
jurisdiction over the defendantdackson421 F. App’xat483(citing Pittock 8 F3d at329);
Nationwide Mut. Ins. Co2009 WL 1850612at *3; Dolce & Gabbana Trademarks S.r.2016
WL 8202008, at *6. Because personal jurisdiction over defendants is ldaaaghe Court
cannot grant defendants’ motion for transfer of venue under § 1404(a).

Nor can the Court transfer venue under § 140&¢hijchapplies only where venug
wrongly or improperlyaid. Van Dusen v. Barragi376 U.S. 612, 634 (1964} ationwide Mut.
Ins. Co, 2009 WL 1850612, at *2.Sectionl441(a)creates th@ropervenuein a removal case
Nationwide Mut. Ins. Cp2009 WL 1850612at *2. Thus, ace a case has been removed to
federal court, a party can challenge “the removal itself as impropas having been made to
the wrong district court if the case was removed to a district court other thaentatCing’ the

state court in which the action was brought, but one may not challenge venue in thecdistrric
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as of right, according to that district court’s venue rules, as if the case pexlbyibeen
brought there.”Kerobo,285 F.3d at 535 (citing 28 U.S.C. § 144)(a)

In light of the procedural posture of thisimeval casewhere venue is proper under 8
1441 but personal jurisdiction is lacking, the Court cannot transfer venue under either § 1404(a)
or 1406(a).
V. Conclusion

Plaintiff FFCC has not made a prima facie showingeysonajurisdiction under either
the Ohio longarm statuteOQhio Rev. Code § 2307.382, or under the Due Process Clause. The
exercise of personal jurisdiction over defendants therefore is not proper. Besmaosal
jurisdiction is lacking, the Court cannot transfer venue pursuant to 28 U.S.C. § 1404(a). The
Court likewise cannot transféris case to another distrighder 28 U.S.C. § 1406(a) because
venue was not wrongly or improperly laid in this Court. The action should therefore be
dismissed for lack of personal jurisdiction gidintiff’'s motion for TRO/preliminary injunction

should be denied as moot.

ITISTHEREFORE RECOMMENDED THAT:
1. This case b®I SMISSED WITHOUT PREJUDICE for lack of personal jurisdiction.
2. Defendants’ motion to transfer venue pursuant to 28 U.S.C. § 1404(a) (Do®©BINDED.

3. Plaintiff’'s motion for TRO/preliminary injunction (Doc. 4) BENIED as moot.

Date:August 1, 2017 s/ Karen L. Litkovitz
Karen L. Likovitz
United States Magistrate Judge
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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

FIRST FRANCHISE CAPITAL Case No. 1:1¢v-397
CORPORATION Dlott, J.

Plaintiff, Litkovitz, M.J.

V.

JACK IN THE BOX, INC,, et al.
Defendars.
NOTICE TO THE PARTIESREGARDING THE FILING OF OBJECTIONSTO R&R
Pursuant to Fed. R. Civ. P. 72(W) THIN 14 DAY S after being served with a copy of

the recommended disposition, a party may sanckfile specific written objections to the
proposed findings and recommendations. This period may be extended further by the Court on
timely motion for an extension. Such objections shall specify the portions of the Repotédbj
to and shall be accompanied by a memorandum of law in support of the objections. If the Report
and Recommendation is based in whole or in part upon matters occurring on the recordlat an or
hearing, the objecting party shall promptly arrange for the transcriptitve oétord, or such
portions of it as all parties may agree upon, or the Magistrate Judge deensnguéfidess the
assigned District Judge otherwise directs. A party may respond to anotlgey @igjections
WITHIN 14 DAY S after being served with a copy thereof. Failure to make objections in
accordance with this procedure may forfeit rights on apgeae Thomas. Arn, 474 U.S. 140

(1985);United States. Walters,638 F.2d 947 (6th Cir. 1981).

43



