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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT CINCINNATI

GRADY DALMIDA,
Petitioner, :  Case No. 1:17-cv-488

- VS - District Judge Susan J. Dlott
Magistrate Judge Michael R. Merz

Warden,
Toledo Correctional Institution

Respondent.

REPORT AND RECOMMENDATIONS

This habeas corpus case was brought by ReitiGrady Dalmida with the assistance of
counsel. It is before the Court for decisiontba Petition (ECF No. 1), the State Court Record
(ECF No. 13), the Return of Writ (ECF No. 14), and Petitioner's Reply (ECF No. 16). The
reference in the case was recenitgnsferred to the undersignedhelp balance the Magistrate

Judge workload in the Westebivision of this Court.

Litigation History

Petitioner was indicted on August 12012, by a Hamilton County grand jury for
aggravated robbery, robbery, two counts of falasiassault, and having a weapon under disability
via complicity (State Court Remb, ECF No. 13, Ex. 1, PagelD 148,seq) After conviction, the

trial court merged the two roblyecounts and the two feloniowsssault countand sentenced
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Dalmida to eleven years concurrent impris@mt, follow by three years consecutive for the
weapons charge. Dalmida appealed to the Biistrict Court of Appeals which affirmedState

v. Dalmida 2015-Ohio-4995 {LDist. Dec. 4, 2015), appellaterigdiction declired, 145 Ohio St.
3d 1458 (2016).

Dalmida filed a petition for post-conviom relief under Ohio Revised Code § 2953.21 on
June 8, 2015, while the direct appeal was pendiing trial court denied relief and Dalmida again
appealed, but the First District affirme8tate v. DalmidaCase No. C-160674{Dist. Dec. 29,
2017)(unreported; copy at State Cdretcord, ECF No. 13, Ex. 32, PagelD 5@8seq), appellate
jurisdiction declined, 15 Ohio St. 3d 1480 (2018).

Dalmida had filed his Petition in thiso@rt on July 20, 2017, while his post-conviction
petition was pending in the state court (EGI. 1). On Magistrate Judge Bowman’s
recommendation, the Court stayed these proceedings pending exhaustion of state court remedies
(ECF No. 8-12). The case was reinstated September 19, 2018 (ECF No. 12) and became ripe for
decision when Petitioner's Reply was filed February 1, 2019 (ECF No. 16).

The Petition pleads the following grounds for relief:

Ground One: The state courts unreasbly determined the facts
and ruled contrary to or unreasdmy applied clearly established
Supreme Court precedent comiag Dalmida’s constitutional
rights to due process and a faial by denying Dalmida’s motion

to suppress the victim’'s identification of Dalmida despite the
suggestive nature of the pbotlineup procedures and the
unreliability of the resulting identification and failing to consider
law enforcement’s noncompliance with Ohio law concerning photo
lineup procedures.

Ground Two: The state courts rulestrary to and unreasonably
applied Dalmida’s constitutional rights to appeal (and thus his
federal constitutional rights to due process and the effective

assistance of counsel, as well)g®rmitting his conviction to stand
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despite the loss of the photo lineufls pursuant to which the only
eyewitness identified Dalmida; and (2) which the trial court
determined were neither suggestimor resulted in an unreliable
identification of Dalmida.

Ground Three: The state courts ruleaetrary to or unreasonably
applied Dalmida’s constitutional rights to a trial by jury, due
process, a fair trial, to havas guilt provenbeyond a reasonable
doubt, and to confrontation by faigy to instruct/upholding the
failure to instruct the jury lsout the elements of constructive
possession for the weapon-under-disability offense. As a result, a
jury never made a determination as to Dalmidaésns reaas to his

own actual or constructiy@ossession of the firearm.

Ground Four: The state courts ruledtrary to or unreasonably
applied Dalmida’s constitutional rights to a grand jury indictment,
due process, a fair trial, confraibn, and to have his guilt proven
beyond a reasonable doubt by upholding the indictment, which
failed to properly charge the weapon-under disability offense.

Ground Five: The state courts ruledbtrary to or unreasonably
applied Dalmida’s constitutional rights to a grand jury indictment,
due process, a fair trial, confraibn, and to have his guilt proven
beyond a reasonable doubt by sustaining Dalmida’s conviction
when insufficient evidence exists to demonstrate that Dalmida
actually possessed a weapon underilisaor was complicit in his
co-defendant’s possession of a weapon under disability.

Ground Six: The state courts ruledbitrary to or unreasonably
applied Dalmida’s constitutional rights to due process, a jury trial,
confrontation, to have his guliroven beyond a reasonable doubt,
to notice of the charges, and tgrand jury indictment by failing to
issue/upholding the failure to issw@a constructive possession jury
instruction in reference to theeapon-under-disality charge. By
doing so, the state courts creatgatield a fatal variance between the
indictment and the state’s idence, and/or a constructive
amendment of the indictment.

Ground Seven: The state courts ruled contrary to or unreasonably
applied Dalmida’s constitutional rights to due process, a fair trial by
an impatrtial jury, and the presption of innocence by forcing him

to stand trial before a jury while wearing his jail uniform.



Ground Eight: The state courts ruled coaty to or unreasonably
appliedStricklandand Dalmida’s right to the effective assistance of
counsel because trial counsel committed a series of omissions
concerning case-determinative issues, and Dalmida suffered the
ultimate prejudice as a resulttofal counsel’s failures.

(1) by failing to present evidence of, and confront the state’s
witnesses about, law enforcement’s failure to comply with Ohio law
regarding photo lineup procedure, and to do so in both the
suppression hearing and the trial;

(2) by failing to present evidence and confront the state’s witnesses
in the suppression hearing arat trial regarding Hawkins’
identification of a suspect other than Dalmida;

(3) by failing to request a mandatory jury instruction regarding law
enforcement’s failure to comphyith Ohio law concerning photo
lineup procedure and its impact on the reliability of Hawkins’
identification of Dalmida;

(4) by failing to object to errorén the jury instruction and/or
indictment regarding the @apon-under-disability charge;

(5) by failing to object to Dalmida appearing at trial in his jail
uniform and/or failing to obtain Daida’s civilian clothing from the
Justice Center; and

(6) by failing to object to # court’s improper sentencing.

(7) for failing to object to the &te expert’s testimony as unreliable
and scientifically invad and unsupportable;

(8) for failing to cross-examine the State expert about his false

conclusions that gunshot residue or a substance that looked like
gunshot residue was present on Dalmida’s hands; that Dalmida must
have been less than ten feet from the gunshot to have become
covered with the purported gunshot residue; and how gunshot

residue particles transfer;

(9) for failing to request thendisclosed documents underlying the
State’s gunshot residue testing and conclusions, and to cross-
examine him based on those documents, such as questioning him
about the identification of other pottial sources for the particles;
and questioning him about gunshatsidue being potentially
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eliminated as a source depending on the data in the undisclosed
documents; and

(10) for failing to present evidenr: (a) impeaching the State expert;
(b) demonstrating the scientific invalidity of the State expert's
testimony through testimony of a defense expert; (c) potentially
explaining othesources for the barium and lead particles, aside from
gunshot residue; (d) explaining the sdiic invalidity of the three

to less-than-ten-feet range of the gunshot for particles to fall within
discussed by the State expamntadentifying the actual 13.5 to 18
meter range explained by John Igjl{e) accurately explaining the
transference of gunshogsidue particles.

Ground Nine: The state courts ruled contrary to or unreasonably
applied Dalmida’s constitutional rights to due process and
protection against double jeoparfly failing to merge as allied
offenses of similar import theaapon-under disability charge with
all the robbery and fehious assault counts.

Ground Ten: The state courts rulecbitrary to or unreasonably
applied Dalmida’s constitutional rights to due process and
protection against double jeoparfly failing to merge as allied
offenses of similar import all érobbery and felonious assault
counts.

Ground Eleven: The state courts ruled contrary to or unreasonably
applied Dalmida’s constitutional rights to due procesBpady V.
Maryland to confront all state wigsses and evidence, and to
present a defense when theatst courts upheld Dalmida’s
convictions despite the state’silfme to disclose the documents
underlying the gunshot-residue (GSR) analysis conducted prior to
trial. The defense expert’s affidé demonstrates the exculpatory
nature of the lab notes.

Ground Twelve: The state courts ruled contrary to or unreasonably
applied Dalmida’s constitutional rights to due procesd\Nague v.
lllinois when the state courts (1) permitted the state expert to give
scientifically unsupportable, falsestimony regarding the nature of
the particles collected fronbalmida’s hands; and (2) upheld
Dalmida’s convictions despite beimpresented with evidence in
Dalmida’s post-conviction petitiorthat the State expert gave
scientifically unsupportable, fal$estimony regarding the nature of
the particles collected from Dalmida’s hands.



Ground Thirteen: The state courts ked contrary to or
unreasonably applied Dalmida’s ctihdgional rights to fully
confront all of the State’s evidence/witnesses and to present a
defense by permitting the state expert to give scientifically
unsupportable, false testimony regarding the nature of the particles
collected from Dalmida’s handand by upholding Dalmida’s
convictions despite thBrady and Napueviolations described in
Grounds for Relief 11 and 12.

Ground Fourteen: The state courts ruled contrary to or
unreasonably applied Dalmida’s dysrocess and confrontation
rights by upholding hisanvictions despite that they are based on
inaccurate, scientifically unsuppdota, and unreliable evidence
concerning the particles collected from Dalmida’s hands.

(Petition, ECF No. 1-1, PagelD 39, 47, 54, 62, 65, 67, 70, 77, 81, 87, 91, 94, 96.)

Analysis

Ground One: Suggestive and Unreliable Eyewitness | dentification

In his First Ground for Relief Dalmida clairhss constitutional rightsvere violated when
the trial court failed (1) tsuppress the eyewitness identifioa which was the result of a
suggestive photo lineup, af2) to consider the faihe of law enforcement to comply with Ohio’s
law concerning photo lineup procedures.

On direct appeal, Dalmida raised three assignments of error relating to the pre-trial
identification: ‘(1) his rights were violated with regata@the trial court's treatment of the photo-
lineup procedures used, (2) th@al court erred when it did nagive a jury instruction on

noncompliance with photo-lineup procedures, (3)rights were violatedhen the photo lineups
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were lost,” 2015-0Ohio0-4995 at § 2. The Fsstrict decided these claims as follows:

[I. Photo Lineup

[*P7] Dalmida's first three assigrents of error essentially argue
that his constitutional rights were violated when the photo-lineup
procedures were not followed atkek original lineups were lost.

[*P8] R.C. 2933.83 requires law enforcement to use specific
procedures for conducting lineups. This includes using a blind
administrator, maintaining written records of the names, dates, and
witnesses involved, and informing the eyewitnesses that the suspect
may or may not be in the lineupdithat the administrator does not
know who the suspect is. R.2933.83(B)(1)—(5). Dalmida argues
that the lineups and proceédsr were unduly suggestive and
generated an unreliable identificat. To support his argument, he
points to the officer's failure to obtain a contemporaneous
confidence statement from Hawkins, and that Hawkins had viewed
Dalmida's picture on the news asuspect two or three times prior

to the lineup. The trial court considered all of this information during
the motion to suppress and statbdt the lineup was not unduly
suggestive.

[*P9] The statute provides thétte individual conducting the lineup
must make a written record thatludes, among other information,
the "identification anchonidentification resudt obtained during the
lineup, signed by the eyewitnessascluding the eyewitnesses'
confidence statements madanmediately at the time of
identification.” R.C. 2933.83(B). And the record contains no
indication that a contemporamgés confidence statement was
procured, or that the jury was instructed on the failure to obtain such
a statement.

[*P10] However, an allegedofation of R.C2933.83 alone is not

a valid basis for suppression of identification testimdsiate v.
Ruff 1st Dist. Hamilton No. C-110250, 2012-Ohio-1910, { 8.
Instead, cross-examination regaglithe procedures used is the
proper remedy. Id. A trial court will suppress identification
testimony when the identificato procedure used "was SO
impermissibly suggestive as to give rise to a very substantial
likelihood of irreparal® misidentification.'State v. Wood4st Dist.
Hamilton Nos. C-130413 and C-130414, 2014-Ohio-3892, | 25,
qguotingNeil v. Biggers409 U.S. 188, 197, 93 S.Ct. 375, 34 L.Ed.2d
401 (1972). Because the questi@i whether identification
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testimony is admissible is based oladgility, if the identification is
reliable it is admissible even if the identification procedure was
suggestive Woodsat  25. The defendant bears the burden of
proving (1) that the procedurased were both suggestive and
unnecessary and (2) that the itesiny was or will be unreliable
under the totality-of-the-circumstances t&ate v. Brownlst Dist.
Hamilton No. C-930217, 1994 Ohio App. LEXIS 3560, *32 (Aug.
17, 1994). Additionally, Dalmida féeited any argument with
regard to the suggestiveness of the photographs, because trial
counsel objected only to the entification process, not the
photographs. Under the plain-erroarstlard, an appellate court will
reverse a judgment only where the outcome clearly would have been
different absent the alleged errBtate v. Miller 1st Dist. Hamilton

No. C-070691, 2008-Ohio-5899, 1 22.

[*P11] Dalmida complains that thery should have been instructed

on the officer's noncompliance withe identification statute, but
since Dalmida never requested a jury instruction on that matter, and
did not object to the jury instructions given at trial, this issue is also
reviewed for plain error. See Crim.R. 30(Atate v. Dixsonlst

Dist. Hamilton No. C-030227, 200@hio-2575,  21. He contends
the failure to give this unregsed jury instruction is highly
prejudicial, because this case hinged entirely on a single
eyewitness's testimony. But wesdgree. The state called nine
witnesses and admitted eight pieces of evidence. Further, when
asked at the motion-tasppress hearing, Hawkistated that he was
100 percent certain his identificati was correct. The defendant had
the victim's blood on his shirt andrdeadicted himself as to how the
blood got there. The court held a hearing on the motion to suppress
the identification and found thabthing warranted suppression.

[*P12] The only case Dalmida c#¢o support his contention that
the loss of evidence warrants reversdbiate v. Harperlst Dist.
Hamilton No. C-130134, 2013-Ohio-5217. But there, this court
found that because the officer deferred to the video in his testimony,
without the DVD recording of the evisrthe record lacked sufficient
evidence to convict the defendantesisting arrestdere, the record
indicates neither side ever offdréhe photo arrays into evidence.
Since they were never admitted, the lineups would never be part of
the appellate record. See App.R. 9(A)@date v. ZhovneBd Dist.
Auglaize No. 2-12-13, 2013-Ohio-749, § 11, 987 N.E.2d 333.

[*P13] We find no merit in Dalmda’s first three assignments of
error, and therefore, overrule them.
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State v. Dalmida2015-Ohio-4995.

When a state court decides on the merits ar&denstitutional claim later presented 0 a
federal habeas court, the fedegzalrt must defer to the state cbdecision unless that decision is
contrary to or an objectivelynreasonable applicatioof clearly established precedent of the
United States Supreme Court. 28 U.S.C. 8§ 2254(dM&jrington v. Richter 562 U.S. 86,
100(2011)Brown v.Payton 544 U.S. 133, 140 (2008ell v. Cone535 U.S. 685, 693-94 (2002);
Williams (Terry) v. Taylor529 U.S. 362, 379 (2000). Deference is also due under 28 U.S.C. §
2254(d)(2) unless the state court decision wasthas@n unreasonable determination of the facts
in light of the evidence presented in the State court proceedings. In Ground One Dalmicda argues

the state court decisions are patitled to AEDPA deferenaan all three of these bases.

1. Violation of Ohio Revised Code § 2933.83.

Most of the First District'slecision on the first three assignmte of error is directed to
claimed violation of Ohio’s photo lineup procedur@&n its face, the First Ground for Relief posits
error in that decision as a basis for habeas relieé Warden correctly naehat this Court cannot
grant habeas relief for violations of state ldwt only for violations of the federal Constitution.
(Return, ECF No. 14, PagelD 1329); 28 U.S.C. § 225¥%d¥on v. Corcoran562 U.S. 1 (2010);
Lewis v. Jeffers497 U.S. 764, 780 (1990%mith v. Phillips 455 U.S. 209 (1982Barclay v.
Florida, 463 U.S. 939 (1983). Dalmida makes no claimeltbat the procedures in Ohio Revised
Code § 2933.83 are constitutionally compelled. Inresttto the text of Ground One as writien,

which appears to base a claim dthg on violation of Ohio law, Dianida states in his Reply:

Y



Dalmida does not rely on violatiord state law and procedure as

the Warden suggests. State law is referred to only to emphasize

factors that impact the reliability determination and trial counsel’s

constitutional ineffectiverss by failing to pursue state law

recourses that could have higjtited to the jury the unreliable

nature of Hawkins’ identification of Dalmida.
(ECF No. 16, PagelD 1401.) Thus Petitioner reskbd away from a claim that failure to follow
state procedures was a constitutional violation.

Because the procedures mandated by thee@eAssembly for conducting photo lineups

are laudatory and aimed at a migause of wrongful conviction, i$ regrettable that they were

not followed here to the letter. But that was nobastitutional violation tht can be remedied in

federal habeas corpus.

2. Wasthe Pretrial |dentification Unconstitutional ?

To show that a pretrial identification vates his constitutional rights, a defendant must
first show that the iddification procedure wasuggestive. An identifidgon procedure violates a
defendant’s right to duerocess if it “was sainnecessarily suggestive &s run the risk of
irreparable mistaken identification.Howard v. Bouchard405 F.3d 459, 469 {6Cir. 2005).
Deciding a motion to suppress istao-step process. The triabart must first decide if the
procedure used by the police was unduly suggest8ie@mons v. United State290 U.S. 377
(1968);Ledbetter v. Edward$5 F.3d 1062 (BCir. 1994). Itis the liglihood of misidentification
that violates a criminal defieant’s due process rightsleil v. Biggers409 U.S. 188 (1972).

If a trial court finds the mcedure was impermissibly suggee, it must evaluate the

totality of the circumstances tletermine whether the identificatics nonetheless reliable enough.
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United States v. Hill967 F.2d 226, 230 {6Cir. 1992). If so, iis still admissible.Howard,405
F.3d at 469, 472.The factors to be considered in assessing the reliability of the identification
include: (1) the opportunity of theitness to view the criminal @be time of thecrime; (2) the
witness's degree of attention; {B accuracy of the witness's prascription of the criminal; (4)
the level of certainty demonstrated by the e#s when identifying the defendant; and (5) the
length of time between the crime and the identificatibianson v. Brathwaite432 U.S. 98, 114
(1977);Neil, 409 U.S. at 199-200

The First District’'s decision on constitutionalifthe pretrial identi€ation appears to be
consistent with this law, indicatinfpe two-stage process to be followedalmida, 2015-Ohio-
4995 at § 10. Petitioner does moiggest any Supreme Court precedbat is contrary to this
portion of the decision. As to suggestivenesdniiia conflated this issue with reliability on
direct appeal, arguing only the reliability factors frétanson(Appellant's Amended Brief, State
Court Record, ECF No. 13, Ex. 18,dgetD 264). The record on appeld not include the original
photographs used for identificaticapparently they wernest sometime between the trial judge’s
taking them into his possession at the end efsilppression hearing and the time the record on
appeal was made up. Dalmida complained abimit absence, but the First District found any
claim that the photographs themselves were suggestive was forfeited because Dalmida had not
claimed in the trial the photographs were sugiges but rather that the process used was
suggestive. Dalmida, supra at 110. Petitioner does not suggest that conclusion by the First
District is somehow contradicted by the record; he points to no place in the record where counsel
claimed the photographs themselves were suggestiyepbecause they were all of white males

except for Dalmida.
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Suggestiveness Prong

Respondent argues Dalmida’s claim on suggeséss is procedurallyefaulted for want
of a contemporaneous objection that the pb@tphs themselves were suggestive.
The procedural default doctrine in habeaspus is described by the Supreme Court as

follows:

In all cases in which a state prisoias defaulted his federal claims

in state court pursuant to aamdequate and independent state

procedural rule, federal habeas mviof the claims is barred unless

the prisoner can demonstrateusa of the default and actual

prejudice as a result of the ajkd violation of federal law; or

demonstrate that failure to consider the claims will result in a

fundamental miscarriage of justice.
Coleman v. Thompspb01 U.S. 722, 750 (19919ee also Simpson v. Jon@88 F.3d 399, 406
(6" Cir. 2000). That is, a petitioner may not raisefederal habeas a fedecanstitutional rights
claim he could not raise in stateurt because of procedural defaWainwright v. Syke<l33 U.S.
72 (1977)Engle v. Isaac456 U.S. 107, 110 (1982). Absent cause and prejudice, a federal habeas
petitioner who fails to comply with a State’s rutdgprocedure waives hrgght to federal habeas
corpus review.Boyle v. Million 201 F.3d 711, 716 {6Cir. 2000)(citation omitted)Murray v.
Carrier, 477 U.S. 478, 485 (1986)Engle 456 U.S. at 110; Wainwright 433 U.S. at 87.
Wainwright replaced the "delibematbypass" standard é¢fay v. Noia 372 U.S. 391 (1963).
Coleman 501 U.S. at 724.

[A] federal court may not reviewfederal claims that were

procedurally defaulted in state court—that is, claims that the state

court denied based on an adeqate independent state procedural
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rule. E.g.Beard v. Kindler558 U.S. 53, 55, 130 S. Ct. 612, 175 L.
Ed. 2d 417 (2009). This is an impartédcorollary” to the exhaustion
requirementDretke v. Haley541 U.S. 386, 392, 124 S. Ct. 1847,
158 L. Ed. 2d 659 (2004). “Just asthose cases in which a state
prisoner fails to exhaust state rafies, a habeas petitioner who has
failed to meet the State’s procedurequirements for presenting his
federal claims has deprived thatst courts of an opportunity to
address” the merits of “those claims in the first instanCeléman,
501 U.S., at 731-732, 111 S. Ct. 2546, 115 L. Ed. 2d 640. The
procedural default doctrine thugwances the same comity, finality,
and federalism interests advandadthe exhaustion doctrine. See
McCleskey v. Zan99 U.S. 467, 493, 111 S. Ct. 1454, 113 L. Ed.
2d 517 (1991).

Davila v. Davis 137 S. Ct. 2058, 2064 (2017).

The Sixth Circuit Court of ppeals requires a four-part analysis when the State alleges a
habeas claim is precluded by procedural defaBitilmette v. Howe$24 F.3d 286, 290 {6Cir.
2010)€en bang; Eley v. Bagley604 F.3d 958, 965 {6Cir. 2010);Reynolds v. Berryl46 F.3d
345, 347-48 (8 Cir. 1998) citing Maupin v. Smith785 F.2d 135, 138 {6Cir. 1986);accord Lott
v. Coyle 261 F.3d 594, 601-02{&Cir. 2001);Jacobs v. Mohr265 F.3d 407, 417 {&Cir. 2001).

First the court must determine ttlhere is a state procedural rule
that is applicable to the pettier's claim and that the petitioner
failed to comply with the rule.

Second, the court must decide wiest the state courts actually
enforced the state procedural sanction, ciognty Court of Ulster
County v. Allen442 U.S. 140, 149, 99 S.Ct. 2213, 60 L.Ed.2d 777
(21979).

Third, the court must decide whettibe state procedural forfeiture
is an "adequate and independent" state ground on which the state
can rely to foreclose review affederal constitutional claim.

Once the court determines thatstate proceduratule was not

complied with and that the rule was an adequate and independent
state ground, then the petitioner must demonstrate Sydeghat

13



there was "cause” for him to notlfaw the procedural rule and that
he was actually prejudiced by the alleged cortstital error.

Maupin v. Smith785 F.2d 135, 138 {6Cir. 1986); accordlartman v. Bagley492 F.3d 347, 357
(6" Cir. 2007),quoting Monzo v. Edwarg281 F.3d 568, 576 {&Cir. 2002).

Ohio has a relevant procedurale requiring that parties mupteserve errors for appeal
by calling them to the attention of the trial couradime when the errmould have been avoided
or corrected, set forth iGtate v. Glaros170 Ohio St. 471 (1960), paragraph one of the syllabus;
see als@tate v. Masqgr82 Ohio St. 3d 144, 162 (1998). The rule was enforced by the First District
in this case and the Sixth Circuit has repeatéalyl the contemporaneous objection rule is an
adequate and independstdte ground of decisioogenstahl v. Mitchelb68 F.3d 307, 334 (6
Cir. 2012),citing Keith v. Mitchel] 455 F.3d 662, 673 {6Cir. 2006);Goodwin v. Johnsqr632
F.3d 301, 315 (6 Cir. 2011);Smith v. Bradshaw591 F.3d 517, 522 {6Cir. 2010);Nields v.
Bradshaw482 F.3d 442 (BCir. 2007);Biros v. Bagley422 F.3d 379, 387 {6Cir. 2005);Mason
v. Mitchell 320 F.3d 604 (BCir. 2003) citing Hinkle v. Randlg271 F.3d 239, 244 {&Cir. 2001);
Scott v. Mitchell209 F.3d 854 (BCir. 2000) citing Engle v. Isaac456 U.S. 107, 124-29 (1982).
See als®@eymour v. WalkeR24 F.3d 542, 557 {&Cir. 2000):Goodwin v. Johnsqr632 F.3d 301,
315 (8" Cir. 2011);Smith v. Bradshawb91 F.3d 517, 522 {6Cir.2010).

The First District enforced the contemaoneous objection rule against Dalmida by
refusing to review his suggestivesadaim. While it also conatled there was no plain error, it
does not give any analysis ofetlsuggestiveness claim. Revidov plain error is, of course,
enforcement of a proceduralfdalt, not a waiver of itWogenstahl v. Mitchel668 F.3d 307, 337
(6" Cir. 2012);Jells v. Mitchell 538 F.3d 478, 511 {&Cir. 2008);Lundgren v. Mitchell440 F.3d
754, 765 (8 Cir. 2006);White v. Mitchell431 F.3d 517, 525 {6Cir. 2005);Biros v. Bagley422

14



F.3d 379, 387 (B Cir. 2005);Hinkle v. Randle271 F.3d 239 (8 Cir. 2001),citing Seymour v.
Walker 224 F.3d 542, 557 {6Cir. 2000)(plain error review does not constitute a waiver of
procedural defaultiaccord, Mason v. MitchelB20 F.3d 604 (8 Cir. 2003).

Dalmida argues his procedural default is excused by ineffective assistance of trial counsel
(Reply, ECF No. 16, PagelD 1382). He has pleadadsub-claims of irfeective assistance of
trial counsel, id., mirroring the Petition, and it appears htends the first sub-claim to relate to
the procedural default atdue with the suggestivenesenmg. That sub-claim reads:

[T]rial counsel rendered constitutionally ineffective assistance in

violation of Dalmida’s Sixth Amesiment right . . . (1) by failing to

present evidence of, and confront the state’s witnesses about, law

enforcement’s failure to complwith Ohio law regarding photo

lineup procedure, and to do so in both the suppression hearing and

the trial.
Id. (footnote omitted). But this claim does not spgakny way to reasons that the photo array
may have been suggestive. Dalmida had to psoggestiveness as thiest prong of his motion
to suppress. What does he now suggest histt@iney should have done to show suggestiveness
the omission of which it was ineffective assistance of trial counsel?

This sub-claim of ineffective assistance ofltcaunsel is itself proedurally defaulted. To
rely on ineffective assistance of trial counseleasusing cause, a habeas petitioner must have
properly presented that ahaito the state court€£dwards v. Carpenteb29 U.S. 446 (2000). In
Ohio, ineffective assistance of trial counsel mgaiwhich can be shown from the direct appeal
record must be presented on dirappeal or be later barred bgs judicata. State v. Perry10
Ohio St. 2d 175 (1967). Dalmida digise ineffective assestice of trial counsein direct appeal,
but made no claim it was ineffective assistanceialf ¢obunsel to fail to present more or different

evidence regarding suggestiveneBglmida, supraat  22.
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Dalmida also claims his procedural defasiitxcused by his actual innocence (Reply, ECF
No. 16, PagelD 1389). He acknowledgas the Warden claims, ththe standard for an actual
innocence claim is set t§chlup v. Delp513 U.S. 298 (1995). I8outer v. Jone95 F.3d 577
(6™ Cir. 2005), the Sixth Circuit explicated tBehlupstandard:

[I]f a habeas petitioner "presanévidence of innocence so strong
that a court cannot have confidencéhie outcome of the trial unless
the court is also satisfied th#te trial was free of nonharmless
constitutional errorthe petitioner should kalowed to pass through
the gateway and argue the medatsis underlying claims.'Schlup

v. Delo,513 U.S. 298, 316 (1995)." Thube threshold inquiry is
whether "new facts raise[] suffamt doubt about [the petitioner's]
guilt to undermine confidence in the result of the trild."at 317.

To establish actual innocence, "aifi@her must show that it is more
likely than not that no reasonaljuror would have found petitioner
guilty beyond a reasonable dould' at 327. The Court has noted
that "actual innocence means fat innocence, not mere legal
insufficiency." Bousley v. United State§23 U.S. 614, 623, 118
S.Ct. 1604, 140 L.Ed.2d 828 (1998). "To be credible, such a claim
requires petitioner to support his allegations of constitutional error
with new reliable evidence -- whether it be exculpatory scientific
evidence, trustworthy eyewitnesgcaunts, or critical physical
evidence -- that was not presented at triathlup 513 U.S. at 324.
The Court counseled howeverattthe actual innocence exception
should "remain rare" and "only bepplied in the ‘extraordinary
case."ld. at 321.

Souter v. Joneg95 F.3d 577, 590 {6Cir. 2005)(some parallel citations omitted).

To support his actual innocence claim, Dalnrdlies on the post-conviction opinion of
former FBI agent John Kilty (Affidavit of John WKilty, attached to Supplement to Petition for
Post-Conviction Relief, State CauRecord ECF No. 13, PagelD 438). At the time of his
Affidavit in 2015, he had been regd from the FBI for approximatetwenty-eight years. Prior
to retirement, he had worked at the FBI Labomatfor twenty-two yearssince retirement his

practice has been limited to consultation and exgsttmony. He read the report of Hamilton
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County Coroner’s Crime Laboratory trace evidenamarer Michael Trimpe in this case, but not
any of the background work productiired it, without which he aveed Trimpe’s conclusion that
particles lifted from Dalmida’s hands “lookdide gunshot residue” cannot be verifiet. at
11, PagelD 436. Kilty noted that Trimpe had etiated fireworks and brake pads as possible
sources of the particles, bapined that “[e]liminating two p&sible sources does not eliminate
other possible sources, even if such eliminatas [sic] a possibility.” A key paragraph reads:

9. In the absence of any three-component particles or additional

two-component (lead-antimony, baritantimony) particles, it is

not scientificallysupportable to say that theeveral particles” lifted

from Mr. Dalmida's hands were "gunshot residue.” It is also not

scientifically supportable to sayatthat this minimal population of

lead-barium particles "looks kk gunshot residue." While lead-

barium particles can be a part of a population of gunshot residue, the

absence of three-corapent particles and ¢hother two-component

particles (lead-antimony, barivamtimony) is, in my opinion,

seriously inconclusiven determining if such a minimal population

should be considered as lookitige gunshot residue or primer

residue. ("Gunshot residue" @n"primer residue" are used

interchangeably in this affidavit as they are in the Laboratory

Report.]
(ECF No. 13 at PagelD 435.) In addition, Kiltyticized Trimpe’s language as expressing more
scientific certainty than wagossible and how difficult it woulde to come to scientific
conclusions without examining theork product behind Trimpe’s report.

In the Magistrate Judge’s opinion, the Kilty Affidfavit does not show that “it is more likely
than not that no reasonable juror would hiowend petitioner guilty beyond a reasonable doubt.”
Schlup 513 U.S. at 327. Kilty provides relevamnsiderations that might have been used on
cross-examination of Trimpe to undercut the aterice with which hg@ave his opinions, but by
his own admission, the particles found were “conststgth gunshot residue.” (ECF No. 13,1 6.)

A reasonable juror, understandingtir. Kilty makes his living aan expert witness and that he
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had not examined Trimpe’s work product, would metessarily have rejected Trimpe’s testimony

altogether and there wagyood deal of additional evidence of Dalmida’s guilt.

Reliability Prong

As to the reliability prong of the standard, the victim-witn@dawkins) had ample
opportunity to observe Dalmida at the time of tirime (several minutes), was focused on his
attackers, and was certain o hdentification. Dalmida pointihis Court to no evidence on the
time between the crime and the identificatiorany prior description Hawkins may have given
(See Reply, ECF No. 16, PagelD 1393).

Petitioner points to other evidence iolh was properly introduced to undermine the
ultimate credibility of the \dtim’'s identification, but thatproperly goes to weight, not
admissibility. One major red herring in Dalmidaigument is that his claim to have been at the
crime scene as a Good Samaritan somehow umgelawkins’ identification. The Magistrate
Judge disagrees. Although he diot testify at the igopression hearing, Daida did testify at
trial, taking a risk most convicted felons do make. Presumably he did so because he had to
explain how the victim’s blood gointo his clothes. While Dalisia’s Good Samaritan explanation
could have exonerated him from ttréme, it does not make the id#ication unrelialbe. In fact,
the blood on his shirt helps to confirm the reliié@piof the identification: it was Dalmida whom
Hawkins saw, not someone else, rrefess of Dalmida’s motives.

In sum, part of Dalmida’s Ground One (vitidan of Ohio Revised Code 8§ 2933.83) is not

cognizable in habeas, part (sugieeness of the identificatioprocedure) is procedurally

18



defaulted, and part (unreliabilityg without merit as the First Distt’'s decision on this point is

not an objectively unreasonable applicatiomNefl andManson

Ground Two: Lossof the Original Line-Up Photos

In his Second Ground for Relief, Dalmidaaichs loss of the original line-up photos
deprived him of his constitutional right to appeal.

The factual basis of this claim is thatdome unexplained way the original photo lineup
was lost between the time it caméo the trial judge’possession at th@eclusion of the motion
to suppress hearing and the time the recordmaade up for appeal. €hsuppression hearing was
held January 27, 2014, before Common Pleas J3dgeStich (State Court Record, ECF No. 13-
1, PagelD 562). Judge Stich was still presiding ¢hercase when it went to trial in July 2014
and at the imposition of sentence in August 20t4at PagelD 647, 1272. He appointed present
counsel to represent Petitionerappeal shortly after the verdi&ntry, State Court Record, ECF
No. 13, PagelD 175). But counsel reported the aaldineup exhibits missintp the First District
February 20, 2015Id. at Ex. 12. Dalmida makes no clainathhe exhibits were missing as the
result of any misconduct by state officials.

Petitioner argues Grounds One and Two togethleis Reply (ECF No. 16, PagelD 1391).
He contends the loss of the original lineup photplgsadeprived him of his rights to due process
and a fair trial.Id. He supports this claim with nafreme Court precedent at all.

There is no federal constitutional right topapl criminal verdictsor error review.
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McKane v. Durstonl53 U.S. 684 (1894),teid as still good law ihopez v. Wilsor426 F.3d 339,
355 (6" Cir. 2005);Halbert v. Michigan 545 U.S. 605 (2005). “Due process does not require a
State to provide appellate process at @Bdeke v. Branghb14 U.S. 115, 120 (1995). Of course,
when it does provide a right to appeal, the Statenot discriminate against the poor by failing to
provide the necessary transcri@riffin v. lllinois, 351 U.S. 12 (1956). Couglsnust be appointed
on appeal of right for indigd criminal defendantsDouglas v. California372 U.S. 353 (1963).
However, the logic of Petitioner's position is that a conviction must be reversed or an
unconditional writ of habeas corpgsanted when the court of appedtsa jurisdiction that grants
appeals for error review, does not have beford thalevidence the trial court considered. There
is simply no Supreme Court precedent that comgs/here near holding detitioner suggests.
The only case cited by Petitioner to the First District on this poinStats v. Harper2013-Ohio-
4217 (F'Dist. Nov. 27, 2013). The court distinguistibdt case by noting &, without the omitted
video, there was no evidence in tleeord sufficient for convictionDalmida,2015-Ohio-4995at
1 12. That certainly is not the case here whezdileup was never introduced in evidence at trial
or relied on for conviction.

Ground Two is without merit.

Ground Three: MensRea on the Weapons Under Disability Count

In his Third Ground for Relief, Dalmida clairhe was deprived of various constitutional
rights when the jury was not instructed abthé elements of constructive possession for the

weapons under disability charge and thereforenéund either constructive possession or the
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requisitemens redor the weapons chargedply, ECF No. 16, PagelD 1402).
The First District dealt with thiand other related issues as follows:

[*P14] In his fourth, fifth, sixth, and seventh assignments of error,
Dalmida essentially argues lzisnviction for having weapons under
disability violated his constitutional rights, because the evidence
was insufficient, he was not propgrhdicted, and té jury was not
properly instructed on constructiygossession. At issue here is
whether Dalmida was convicted lméiving weapons under disability
because of his disability, since Pryor was the only person who
actually held and fired the gun.

[*P15] A person who has beeorwicted of felony-drug possession
is not permitted to knowingly acquire, have, carry, or use any
firearm or dangerous ordnance, w3sleelieved from that disability.
R.C. 2923.13(A)(3) Neither party disputethat it was Pryor who
possessed the firearm, which heedigo assault, rob, and shoot
Hawkins.

[*P16] An accomplice can be comted of having weapons under
disability without holding the firearm if thaiccomplice aided and
abetted the person who actyalbossessed and brandished the
firearm.State v. Adam$th Dist. Cuyahoga No. 93513, 2010-Ohio-
4478 State v. Lewis8th Dist. Cuyahoga No. 81957, 2003-Ohio-
3673 A nonshooting accomplice cdme convicted for having
weapons under disability based oattaccomplice's disability, not
the disability of the shooteAdamsat § 18 contra State v. Lewis

2d Dist. Greene No. 96CA12, 1997 Ohio App. LEXIS 1316 (April
4, 1997)(holding that in order to aid and abet another person in
having a weapon under disabilitthe individual who actually
possesses the firearm must be ¢ine with the disability, not the
aider and abetter). The accomploa have constructive possession
of the firearm by exercising domom and control through another.
SeeState v. Wolery46 Ohio St.2d 316, 329, 348 N.E.2d 351 (1976)
The record demonstrates that Dalmida had a prior felony conviction,
was aware that Pryor possessed the firearm, and directed Pryor to
use the firearm to shoot Hawkins.

[*P17] The jury was instrued on both having a weapon under
disability and complicity.Dalmida stipulated that he had a prior
felony conviction and the state peesed evidence that, while Pryor
was the only person to actually possess and fire the gun, Dalmida
actively participated in the robheryelled orders at Pryor, and
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instructed Pryor tolsot Hawkins. Further, because Dalmida never

requested a jury instruction on constructive possession and did not

object to the jury instructions gimeat trial, this issue must be

reviewed under the gin-error standaréeeCrim.R. 30(A) Dixson

1st Dist. Hamilton No. C-030227, 2004-Ohio-2575, at § 21

Dalmida has not demonstrated tila¢ outcome of his trial would

have been different if the jury had been instructed on constructive

possession.
Dalmida, 2015-0Ohio-4995 The First District does not adveéd any claim the instructions were
erroneous for failure to instruct enens rea ld. at  14. However, that is the claim that is made
in Appellant’'s Amended Brief (Statéourt Record, ECF No. 13, PagelD 270).

Alleged errors in jury instructions normally dot rise to the level of federal constitutional
violations. Sedengle v. Isaac456 U.S. 107 (1982);uroso v. Cleveland Municipal Coué74
F.2d 486 (8 Cir. 1982);Eberhardt v. Bordenkirche605 F.2d 275 (BCir. 1979);Weston v. Rose,
527 F.2d 524 (B Cir. 1975). Petitioner cites no Suprefeurt holding to the effect that failure
to instruct on constructive possessiorthase circumstances genstitutional error. In fact, the
merits argument on Ground Three contains no Supf&onet references at all. In the Procedural
Analysis section of the Reply, Petitioner ciddsder v. United State527 U.S. 1 (1999)(ECF No.
16, PagelD 1379). The case is citedthe proposition that failure to instruct on an element —
there, materiality — constitutes sttural error, but that is notétholding of the case. Rather, the
Supreme Court found omission of instruction on #tament was subject to harmlessness analysis
and remanded for the lower court to perform that analysis. IntfecCourt held “[t]he error at
issue here — a jury instruction that omits aenednt of the offense —ftkrs markedly from the
constitutional violations we haveudnd to defy harmless-error reviewld. at 8.

Moreover, the First District found that monstructive possessianstruction had been

requested and it therefore reviewtbe claim for plain errorDalmida, supraat { 17. As noted
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above, plain error review is enforcement of @l&o rule requiring contemporaneous objection.
On plain error review, the First District found Dadia had not shown that the outcome of his trial
would likely have been different if thappropriate instruction had been givddalmida, supra
17.

Constitutional error is harmless if the habeas court is satisfied it did not have a substantial
and injurious effect or influare in determining the verdicBrecht v. Abrahamsob07 U.S. 619
(1993), adopting standard frakotteakos v. United State328 U.S. 750 (1946). A federal court
may grant habeas relief only if a constitutional violation had a substantial and injurious effect or
influence in determining the jury’s verdidilliams v. Baumayi759 F.3d 630, 637 {&Cir.), cert.
denied 135 S.Ct. 876 (2014). This standard callsrémersal when the veewing court lacks a
“fair assurance” that the outcome dfrial was not affected by erroBeck v. Haik377 F.3d 624
(6™ Cir. 2004). Here, as the Riistrict found, the joy had heard Hawkinstify that Dalmida
told Pryor, the shooter, to shoot Hawkins. Gittestt state of the evidence, the Magistrate Judge
concludes omission of the consttive possession instruction didt affect the outcome of the

trial. Ground Three should be dismissed.

Ground Four: Improper Indictment for Weapons under Disability

In his Fourth Ground for Relief, Petitioner assée was not propertharged with having

a weapon under disability The First District decided this claim as follows:

! Petitioner pleads Grounds Four, Five, and Six as “alternateidis of this same error raised in Ground for Relief 3,
but account for different constitutional violations.” (Reply, ECF No. 16, PagelD.1407
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[*P18] Dalmida also claims the indictment was improper, because

it charged him individually fohaving a weapon under disability

when the state's theory was actually based on complicity. But, as the

state points out, "A charggf complicity may be stated in terms of

[the complicity statute itself] or in terms of the principal offense.”

R.C. 2923.03(F) That statute "adequately notifies defendants that

the jury may be instructed on complicity, even when the charge is

drawn in terms of the principal offensé&tate v. Herring94 Ohio

St.3d 246, 251, 2002 Ohio 796, 762 N.E.2d 940 (200Rus, a

defendant charged with an offense may be convicted on proof that

he was complicit in its commission,avif the indictment describes

the offense in terms of the principal offense and does not mention

complicity.
Dalmida, 2015-Ohio-4995 Thus the First District decidegls a matter of state law that the
indictment was proper.

Of course, a state criminal defendant isetitled by the Constituin to indictment by a

grand jury at all.Hurtado v. California 110 U.S. 516 (1884Branzburg v. Haye408 U.S. 665,
687-88 n.25 (1972)Gerstein v. Pugh420 U.S. 103 (1975Williams v. Haviland467 F.3d 527
(6™ Cir. 2006)@pprendidoes not change this result). “[T]here is no constitutional right in a state
prosecution to a grand jury indictmewntith particular specificity.” Williams, 467 F.3d at 534,
citing United States v. Cottos35 U.S. 625, 627 (2002), aRdse v. Mitchell443 U.S. 545, 557,
n.7 (1979). “Due process mandates only thatrttieiment provide the defendant with ‘fair notice
of the charges against him to permieéqdate preparation of his defens&Villiamsat 535, quoting
Koontz v. Glossa731 F.2d 365, 369 {6Cir. 1984). Petitioner doemt argue the merits of Ground
Four in terms of lack of adjuate notice to prepare a defe (Reply, ECF No. 16, PagelD 1407-
08). Instead he argues in terms of a numbéedsdral precedents aboutrizace of the evidence

at trial from the indicted chargetd. at PagelD 1408, n. 19. Nonetbém are cases recognizing

a federal constitutional obligation on the States.
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Ground Five: Insufficient Evidence of Weapons under a Disability

In his Fifth Ground for Relief, Dalmida astethere was insufficient evidence presented
to convict him of having a weapon while under satility. As with Grounds Four and Five, he
posits this as an “alternate theofgt the claim made in Ground Three.

An allegation that a verdict was entered upmufficient evidence ates a claim under the

Due Process Clause of the Fourteenth Adnegnt to the United States Constitutialackson v.
Virginia, 443 U.S. 307 (1979)n re Winship 397 U.S. 358 (1970)3ohnson v. Coy|e200 F.3d
987, 991 (& Cir. 2000);Bagby v. Sowdey894 F.2d 792, 794 {6Cir. 1990)€én bang. In order
for a conviction to be constitutionally sound, evelgment of the crime must be proved beyond a
reasonable doubtn re Winship 397 U.S. at 364.

[T]he relevant question is whether, after viewing the evidence in the

light most favorable to the presution, any rational trier of fact

could have found the essential elements of the crime beyond a

reasonable doubt . . .. This familgtandard gives full play to the

responsibility of the trieof fact fairly to resolve conflicts in the

testimony, to weigh the evidence andiraw reasonable inferences

from basic facts to ultimate facts.
Jackson v. Virginia443 U.S. at 319Jnited States v. Paigd,70 F.3d 603, 608 {6Cir. 2006);
United States v. Somers&007 U.S. Dist. LEXIS 76699 (S.D. Ohio 2007). This rule was
recognized in Ohio law &tate v. Jenks61 Ohio St. 3d 259 (1991). @burse, it is state law
which determines the elements of offenses;dnae the state has adopted the elements, it must
then prove each of them beyond a reasonable démuibé Winship, supra.

Petitioner submitted this claim to the First District as his Sixth Assignment of Error on
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direct appeal, citing the apprage United States Supreme Court precedent (Appellant's Amended
Brief, State Court Record, ECF No. 13, PagelD 239)e First District dcided this claim on the
merits, essentially by holding that the Staterthtlhave to prove actual possession of the firearm
by Petitioner and that its proaff constructive possession svaufficient because it offered
sufficient evidence from which the jury couldnmtude that the firearim Pryor’'s possession was
under Dalmida’s effective control because Pryor folldweders about how to @#. This decision

is neither contrary to nor an @agtively unreasonable application d#ckson Petitioner’s Fifth

Ground for Relief is therefore without merit.

Ground Six: Fatal Variance or Constructive Amendment of the I ndictment

As yet another alternate theory regarding weapons under disability charge, Petitioner
asserts there was a fatal variance in theemad presented from the charge made ancd/or a
constructive amendment of the iotihent. Because there is ndéeal constitutional right to grand

jury indictment, Ground Six does rstate a claim upon which habeaspus relietan be granted.

Ground Seven: Appearanceat Trial in Jail Uniform

In his Seventh Ground for Relief, Dalmida assée was deprived d¢ifis rights to a fair
trial, an impartial jury, and the presumption whocence by being forced $tand trial in his jall

uniform. This was Dalmida’s eighth assignment of error on appeal which the Frist District decided
26



as follows:

V. Jail Uniform

[*P20] In his eighth assignment of error, Dalmida claims the trial
court erred by "forcing him to std trial before a jury while wearing
his jail uniform.”

[*P21] Nothing in the record indicates that Dalmida requested and
was denied a recess or continuance in order to obtain different
clothing. Further, the ptons of the recordalmida identifies as
evidence that he "made clear on tkeord that he did not wish to
appear in his jail uniform," inade the judge telling prospective
jurors to ignore the fact that Dalmida was wearing "garb from the
Justice Center." The other is a statement Dalmida made at
sentencing, which is obviously aftthe trial had been completed.
There is no evidence that Dalmiéver objected or communicated
that he wanted different clothing until sentencimgerefore, the
standard here is plain error. Because the judge told the jurors to
disregard the fact that Dalmida svavearing his jail uniform, this
court must presume the jurors followed those instructidesState

v. Fears 86 Ohio St.3d 329, 334, 1999 Ohio 111, 715 N.E.2d 136
(1999) Dalmida's eighth assignment of error is overruled.

State v. Dalmida2015-0Ohio-4995.

Dalmida reiterated this claim in post-coctidn. On appeal thEirst District held:

Finally, Dalmida contended in hisxéhh and seventh claims that the
trial court had denied him due qmess, a fair trial, and the
presumption of innocence "by forcihgn to stand trial before a jury
while wearing his jail uniform,'and that trial counsel had been
ineffective in failing to object. We rejected those challenges in
Dalmida's direct appeal, upon theepumption that the jurors had
heeded the trial court's instrumti to disregard ki attire and our
conclusion that counsel's failute object did not constitute an
outcome-determinative deficiencyee Dalmidalst Dist. Hamilton

No. C-140517, 2015-Ohi0-4995, at § 20-23. Those determinations
were unaltered by the outside evidence submitted by Dalmida in the
form of affidavits made by Dalmida and his wife averring that he
had intended, and had arranged, toegppt trial in "street clothes."
Consequently, under the doctrinetod law of the case, the common
pleas court was constrained by oacidion in his direct appeal from
granting relief upon the sixth and seventh clai®seNolan v.
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Nolan, 11 Ohio St.3d 1, 3, 462 N.E.2d 410 (198A)exander-
Patterson Assoc., Inc. v. E.F. McDonald. Clst Dist. Hamilton No.
C-850404, 1989WL11843 (Oct. 22, 1986).

(State v. DalmidaCase No. C-160674{Dist. Ct. App. Dec. 29, 201 Tunreported, available at
State Court Record, EQ¥o. 13, PagelD 525-26.))

Dalmida asserts these state court decisemescontrary to controlling Supreme Court
precedenttstelle v. Williams425 U.S. 501 (1976). IBstelle the Supreme Court reversed a grant
of habeas corpus to an inmate who was tried in jail clothing, declining to ageptserule.
Instead it found no violath where the defense had not objectedreedo at any timeluring trial.

The First District found on dio¢ appeal that the recordddnot show any request for a
continuance to change into street clothes. Batrthat finding, Petitioner points to a statement by
Dalmida that he had not been permitted tange (Reply, ECF No. 16, PagelD 1415, citing State
Court Record, ECF No. 13, PagelR77). However, the statementaeaat that point was neither
before nor during trial as required Bgtelle but during sentencing.

Petitioner points to the fact that he submittes igsue again to the trial court as part of his
petition for post-conviction relief. The purpose of such a paetiti, of course, is to present
constitutional defects in a conviction that awgported by evidence mide the record. The
affidavits purport to prove that Dalmida wantedfipear in street clotee@nd followed the proper
jail procedures to make that possible (See Affidavits of Grady Dalmida, Angela Adams, and
Michelle Berry, attached to S&aCourt Record, ECF No. 13, Ex. 26,PagelD 439-42.) None of

them purport to show that Dalmida ever madeoljection to the trial joge about appearing in
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jail clothing, which is a prerequisite to &stelleviolation. Whether or not Ohio law of the case
doctrine prevented the Commore®$ Court from considering tleegffidavits, they do not an
their face show akstelleviolation.

Ground Seven should be dismissed on the merits.

Ground Eight: Ineffective Assistance of Trial Counsel

In his Eighth Ground for Relief, Petitioner plisaten sub-claims of ineffective assistance
of trial counsel.
In general, the governing standard for indifex assistance of trial counsel was adopted

by the Supreme Court Btrickland v. Washingtod66 U.S. 668 (1984):

A convicted defendant's claim ah counsel's assistance was so
defective as to require reversalaootonviction odeath sentence has
two components. First, the datéant must show that counsel's
performance was deficient. Thisquires showing that counsel was
not functioning as the "counsel" ganteed the defendant by the
Sixth Amendment. Second, the defendant must show that the
deficient performance prejudicethe defense. This requires
showing that counsel's errors were so serious as to deprive the
defendant of a fair trial, a trial whose result is reliable. Unless a
defendant makes both showings, neat be said thahe conviction

or death sentence resulted freanbreakdown in the adversary
process that renders the result unreliable.

466 U.S. at 687. In other words, to establigffactive assistance, a defendant must show both
deficient performance and prejudicBerghuis v. Thompking60 U.S. 370, 389 (2010giting
Knowles v. Mirzayancé&56 U.S.111 (2009).

With respect to the first prong of ti&tricklandtest, the Supreme Court has commanded:
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Judicial scrutiny of counsel'pperformance must be highly
deferential. . . . A fair assesent of attorney performance requires
that every effort be made tdireinate the distorting effects of
hindsight, to reconstructehcircumstances of counsglchallenged
conduct, and to evaluate the conduct from cousgetrspective at
the time. Because of the ddtilties inherent in making the
evaluation, a court must indulges@ong presumption that counsel's
conduct falls within a wide rameg of reasonable professional
assistance; that is, the defendamist overcome the presumption
that, under the circumstancesg tihallenged action "might be
considered sound trial strategy.”

466 U.S. at 689.
As to the second prong, the Supreme Court held:

The defendant must show that thés a reasonable probability that,
but for counsel's unprofessional egothe result of the proceeding
would have been different. A reasdate probability is a probability
sufficient to overcome confidence in the outcome.

466 U.S. at 694 See also Darden v. Wainwright77 U.S. 168 (1986YVong v. Moneyl42 F.3d
313, 319 (& Cir. 1998); Blackburn v. Foltz 828 F.2d 1177 {6 Cir. 1987). See generally
Annotation, 26 ALR Fed 218.
Petitioner raised ineffective sistance of trial counsel as his ninth assignment of error on
direct appeal and the Firstdhiict decided it as follows:
V. Ineffective Assistance

[*P22] In his ninth assignment of error, Dalmida contends his trial
counsel provided constitutionallyaffective assistance of counsel.

To succeed on his claim of ineffective assistance of counsel,
Dalmida must show that hisidt counsel's performance was
deficient and that this deficient performance prejudiced his defense
such that he was denied a fair triatate v. Bradley42 Ohio St.3d

136, 142, 538 N.E.2d 373 (198%)ting Strickland v. Washington

466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (19B&mida
claims his trial counsel's perinance fell below an objective
standard of reasonableness when he failed to present evidence
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regarding law enforcement'silfae to follow the photo-lineup
procedure, present evidence th#dwkins had identified another
suspect, admit the photo lineups into evidenceequest a jury
instruction on law enforcement's failure to follow the photo-lineup
procedure, object to the jury simmuctions and/or indictment
regarding the charge of having a weapon while under disability,
object to Dalmida appearing at tria his jail uniform, and object to
the court's improper sentence.

[*P23] But Dalmida does not exgh how these failures fell below
the objective standard of reasbleness or how he has been
prejudiced.Counsel extensively cross-examined the officers with
regard to the stepskian in the photo lineu@he trial court merged
several of the counts at sentery;i demonstrating that the court
performed a merger analysis and determined which counts it
believed should merge. Importantly, Dalmida has failed to
demonstrate "a reasonable probayptiiitat, were it not for counsel's

errors, the result of the trial would have been differesgéBradley
at 142 Therefore, Dalmida's ninth agsiment of errors overruled.

State v. Dalmida2015-Ohio-4995

Petitioner does not argue the merits oftighth Ground for Relief in his Reply, but refers
the Court to his Petition (ECF No. 1-1) where@rd Eight is presented at PagelD 70-77. At that
place, having listed his ten sub-claifrise gives three examplesiogffective assistance of trial
counsel. He notes that ineffective assistance of wiahsel can occur when a trial attorney fails
to make a critical objectionid. at PagelD 70, citinGravley v. Mills 87 F.3d 779 (8 Cir. 1996).
Failure to object to improper jury instructionan also constitute ineffective assistance of trial
counsel. (ECF No. 1-1, PagelD 70, citi@grsa v. Andersqrd43 F. Supp. 176 (E.D. Mich.
1977).) Petitioner's final examplis failure to object “to a gy instruction that rendered
meaningless the defendant’s entire defenkk.at PagelD 70-71, citingucas v. O'Deal79 F.3d

412, 418 (8 Cir. 1999).

2 Only six were presented to the First District (Appellant's Amended Brief. State Court Record, ECF No. 13, PagelD
280-81.)
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In reversing the Sixth Circuit’'s grant of habeas relief on an ineffective assistance of trial

counsel claim in a death penattgse, the Supreme Court held
The Sixth Amendmenentitles criminal defendants to the "effective
assistance of counsel"--that ispresentation that does not fall
"below an objective standard afeasonableness” in light of
"prevailing professional normsStricklandv. Washington466 U.S.
668, 686 (1984)quotingMcMannv. Richardson 397 U.S. 759,
771, n. 14 (1970))That standard is necesaa general one. "No
particular set of detailed rules for counsel's conduct can
satisfactorily take account of thvariety of circumstances faced by
defense counsel or the range dfitienate decisions regarding how
best to represent a criminal defendart66 U.S., at 688-689
Restatements of professional staiddawe have recognized, can be
useful as "guides" to what reambleness entails, but only to the
extent they describe the pref&onal norms prevailing when the
representation took placel., at 688

Bobby v. Van Hoqk558 U.S. 4 (2009)(parallel citatiorsd some internal quotation marks

omitted).

The Magistrate Judge concludes the Fipsstrict's decision is not an objectively
unreasonable application fricklandand its progeny. Petitioner madie effort to present to the
First District what the prevailing professionalrms were on the six sub-claims of ineffective
assistance of trial counsel he made. Fangde, one may ask, “What was the prevailing
professional norm on obtaining a gunshot residue expert when it was admitted by Defendant that
he was present and conceded by the Statdé¢hats not the shooter?” or “Why would competent
defense counsel move for admission in ewgea photo lineup from which his client was
identified?”

As the First District also found, Dalmida deano showing of prejude to the standard

required byStrickland to wit, that there is a reasonablelpability the outcoma would have been

different. The basis for the Supremeutt’s holding about civilian clothing iBstelleis to protect
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the presumption of innocence from an adverseémnige from the jail clothing. But Dalmida took
the stand, placing his credibility in issue, andwampelled to admit he had a felony conviction,
ordinarily a far more powerfully impeaicty fact than mere jail clothes.

Dalmida suggests that the jury would haedieved his narrativebaut being a bootleg cab
driver as his reason for being peas but he points to no corrobticm of that claim. He could
have subpoenaed Pryor as a witness whodcbale corroborated the whole Good Samaritan
theory, but never calePryor to testify?.

Because the First District's decisionrist an objectively unreasonable application of

Strickland Ground Eight should be dismissed.

GroundsNineand Ten: Double Jeopardy

In his Ninth Ground for Relief, Petitioner claims he was deprived of the constitutional
protection against double jeopardy when the weajnaler disability charge was not merged with
“all the robbery and felonious assault countECF No. 1-1, PagelD 77.) In the Tenth Ground
he claims the same deprivation for the failurengrge all the robbery and felonious assault counts.
Id. at PagelD 81.

Dalmida combined these claims in bis tergbignment of error on diceappeal. The First
District decided as follows:

VI. Merger

3 Pryor pleaded guilty well before Dalmida was tried andlddave been protected by the Double Jeopardy Clause
from any harm from admissions he might have made. Pryor was subpoenaed for earlier settings of the Dalmida trial
but not for the date when it actually went forward.
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[*P24] In his tenth assignment of error, Dalmida claims that the trial
court erred by convicting him of rtiple offenses based on the same
conduct, because the offenses should have been merged Ruader
2941.25 offenses merge when thagefendant's conduct can be
construed to constitute two or m@iéed offenses of similar import,

and the conduct establishes that the offenses were not committed
separately or with a separate animus.

[*P25] To determine whether allied offenses merge uriRl€r.
2941.25 courts must consider the conduct, the animus, and the
import. State v. RuffLl43 Ohio St.3d 114, 2015-Ohio-995, 34 N.E.3d
892, paragraph one of the syllabus. The Ohio Supreme Court
recently explained that an "alliedfenses analysis is dependent
upon the facts of a case becauls&€. 2941.25focuses on the
defendant's conductRuffat f 26 A defendant can be convicted of
multiple offenses for the samerauct if any one of the following

is true: (1) the offenses are dissimilar in import or significance—in
other words, each offense caused separate, identifiable harm, (2) the
offenses were committed separately, or (3) the offenses were
committed with separate animus or motivatiah.at I 25

[*P26] Dalmida maintains that the felonious-assault, having-
weapons-under-disability, and aggated-robbery counts merge,
because the convictions are basedhis sole conduct of acting in
concert with Pryor to assault ttkins with a firearm. The court
merged the robbery with the aggravated robbery, and merged the
two felonious assault&ecause this case involved only one victim,

in looking at Dalmida's conductye must answer the following
guestions: (1) are the offenses diskar in import, in other words,
whether the harm that resulted from the aggravated robbery,
felonious assault, and having vpeas under disability was separate
and identifiable, (2) whether the offenses were committed
separately, or (3) whether the offenses were committed with
separate animus or motivation. If we answer any one of the three
guestions in the affirmative theretloffenses are not allied offenses
and are not subject to merg8tate v. Baileylst Dist. Hamilton No.
C-140129, 2015-Ohio-2997, 1.83

A. Merger of Felonious Assét with Aggravated Robbery

[*P27] The record is clear that the aggravated robbery and felonious
assault were committed separately. To adequately examine whether
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the offenses are subject to mergwe must look at Dalmida's
conduct in the context of the statutory elements.

[*P28] The pertinent aggwated robbery statuteR.C.
2911.01(A)(1) provides that,

No person, in attempting or committing a theft offense * *
* or in fleeing immediately aér the attempt or offense,
shall * * * have a deadly wapon on or about the offender's
person or under the offendertntrol and either display the
weapon, brandish it, indicateaththe offender possesses it,
or use it.

The relevant felonious assault statie;. 2903.11(A)(2)provides
that, "No person shall knowingly * * * cause or attempt to cause
physical harm to another * * * by means of a deadly weapon or
dangerous ordnance."

[*P29] The use of a gun to rob Hawkins satisfies the elements of
aggravated robbery. Pryor dispéal the gun and both Dalmida and
Pryor demanded drugs and money from Hawkins. After Hawkins
told Dalmida and Pryor that heddnot have any drugs or money,
Dalmida and Pryor ripped the pockets off Hawkins's pants. Finding
no drugs or money, they took his cell phone. Then, Dalmida told
Pryor to shoot Hawkins. Shooting Hawkins was not in furtherance
of the aggravated robbery, becauble robbery had already been
completed. Thus, because the aggravated robbery and felonious
assault were committed with separaonduct, the offenses do not
merge.

B. Merger of Weapons Under Dishily with Felonious Assault and
Aggravated Robbery

[*P30] Dalmida's constructey possession of the firearm is
sufficient to meet the weapons-under-disability statute. However,
Dalmida claims the weapons-undesahility count is an allied
offense of similar import that must merge with the aggravated
robbery and felonious assault. We disagree.

[*P31] The relevant wemns-under-disability statuteR.C.
2923.13(A)(3) provides that a personhw has been convicted of a
felony involving illegal drug pssession, shall not "knowingly
acquire, have, carry, or use dirgarm or dangerous ordnance."
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[*P32] Offenses are of dissimilar import if the harm that results
from each offense is separate and identifiaRlef 143 Ohio St.3d
114, 2015-0Ohio-995, 34 N.E.3d 892, at | &éeState v. Earley
Ohio St.3d, 2015-Ohio-4615, N.E.3d, Y .1%his court has
previously held that having weapowile under disability is of a
dissimilar import from other offensésecause the statute manifests
a legislative purpose faunish the act of poss&ng a firearm while
under a disability separately froamy offense committed with the
firearm."SeéeState v. Bated st Dist. Hamilton No. C-140033, 2015-
Ohio-116, § 30 The underlying purpose of criminalizing having
weapons while under disability is pootect the general public from
the increased risk of ha of armed criminalsSeeState v. Rice69
Ohio St.2d 422, 427, 433 N.E.2d 175 (1982)

[*P33] The offenses of aggraeat robbery and fenious assault
have different import and significaa than merely having a weapon
while under disability. The offense of having a weapon while under
disability occurs when a person avis under indictment for or has
been convicted of a felony offem®f violence or involving illegal
drugs, acquires, has, cagjeor uses a firearnikR.C. 2923.13(A)

This import is separate and identifiable both from Dalmida's use of
the gun to relieve Hawkins of hisqmerty and his use of the gun to
cause Hawkins physical harm. Therefawve hold that the harm that
resulted from each offense was separate and identifiable, and, thus,
the offenses do not merge. Dalmida's tenth assignment of error is
overruled.

State v. Dalmida2015-Ohio-4995.

The Double Jeopardy Clause of the Fifth émdment to the Unite8tates Constitution
affords a defendant three basic protections:
It protects against a second prostion for the same offense after
acquittal. It protects against a second prosecution for the same

offense after conviction. Andt protects against multiple
punishments for the same offense.
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Brown v. Ohig 432 U.S. 161, 165 (1977), quotihgprth Carolina v. Pearce395 U.S. 711, 717
(1969). The Double Jeopardy Clauses\eald to be applicable todlStates through the Fourteenth
Amendment irBenton v. Maryland395 U.S. 784, 794 (1969). The Double Jeopardy protection
at issue here is the protection against multiple punishments for the same offense.

The test for whether two offenses constithite same offense for Double Jeopardy purposes
is “whether each offense containsedement not contained in the othetJhited States v. Dixgn
509 U.S. 688, 696 (1993Rlockburger v. United State284 U.S. 299, 304 (1932). Where two
offenses are the same fBtockburgerpurposes, multiple punishments can be imposed if the
legislature clearly intended to do sdlbernaz v. United State450 U.S. 333, 344 (198Ntissouri
v. Hunter 459 U.S. 359, 366 (1983phio v. Johnsod67 U.S. 493, 499 (1984); amhrrett v.
United States471 U.S. 773, 779 (1985). See aMthite v. Howes586 F.3d 1025, 1035&Cir.
2009)(“The current jurisprudence allows for mukipunishment for the same offense provided
the legislature has clearly indicated its intémtso provide, andecognizes no exception for
necessarily included, or olapping offenses.”) Thélockburgertest is a rule of statutory
construction, not a constitutional test in itse¥folpe v. Trim 708 F.3d 688 (6Cir. 2013), citing
Albernaz “When assessing the inteoit a state legislature, aderal court is bound by a state
court’s construction of that state’s own statute¥dlpe, citing Banner v. Davis886 F.2d 777,
780 (8" Cir. 1989).

An Ohio court of appeals decision afdouble jeopardy claim which is limited to the
application of Ohio Rev. Code § 2941.25 is afyirdispositive of the federal double jeopardy
claim. Jackson v. Smiftv45 F.3d 206 (6 Cir. 2014), citingState v. Ran¢e85 Ohio St. 3d 632
(1999),overruled by State v. Johnsot28 Ohio St. 3d 153 (2010)(rejectiRances call for a

comparison of statutory elements solely ia #bstract and acknowledgi “[w]hen determining
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whether two offenses are allied offensesiaiilar import subject to merger under R.C. 2941.25,
the conduct of the accused must be considered.”).

What determines whether the constitutional prohibition against

multiple punishments has been violated is the state legislature’s

intent concerning punishment.Specifically, “[w]ith respect to

cumulative sentences imposed in a single trial, the Double Jeopardy

Clause does no more than prevent the sentencing court from

prescribing greater punishment ththe legislature intended.”
Jackson v. Smitt745 F.3d 206 (B Cir. 2014), quotingMlissouri v. Hunter459 U.S. 359, 366
(1983).

It is obvious from the face of the statuteatthggravated robbery, felonious assault, and
having weapons under disability have different @ets. The factual findingf the First District
that the aggravated robbery was over beforddlomious assault is &asonable construction of
the evidence. That is, having obtained no dargsoney from Hawkins by threatening him with
the gun, Pryor and Dalmida decided to shoot him anyway.

The First District’'s decision of the téntassignment of error is not an objectively

unreasonable application of the relevant Suprémat precedent. Grounds Nine and Ten should

be dismissed.

Grounds Eleven, Twelve, Thirteen, and Fourteen: The GSR Evidence

In his EleventtGround for Relief, Dalmida claims thea® violated hislue process rights
underBrady v. Marylangd 373 U.S. 83 (1963), by not disclosing the work product or case notes

underlying Michael Trimpe’s expert report and testinfonih his Twelfth Ground for Relief he

4 Dalmida attempted to obtain those materials by moving for discovery in this habeas case (ECF No. 19). The
Magistrate Judge denied that motion (ECF No. 21) and Dalmida’s time to appeal has expired.
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asserts his due process rights as recognizédpaie v. Illinois 360 U.S. 264 (1959), were violated
when the State presented Mr. Trimpe’s testimohlge Thirteenth Ground claims that presenting
Trimpe’s testimony violated his rigko confront the witnesses agai him and present a defense.
The Fourteenth Ground claims a violationdafe process in upholding conviction based on
scientifically unsupportable GSR evidence. Beeatusse four grounds foelief all concern the
GSR evidence presented at trial, they will be analyzed together.

The grounds for relief wereisgd in the state court asachs in the petition for post-
conviction relief. In upholding deaii of that relief, the First District found that the Kilty Affidavit
did not demonstrate that tA@impe testimony was falseState v. DalmidaCase No. C-160674
(1%t Dist. Dec. 29, 2017)(unreported; copy aatS8tCourt Record, ECF No. 13, PagelD 524).
Summarizing the other evidence against Petitigherundisclosed case notes were not material.
Id. Regarding the scientific reliability of the Trimpe evidence, Dalmida relieDaubert v.
Merrell Dow Pharmaceuticals, Inc509 U.S. 579 (1993), but tikérst District noted thaDaubert
was not a constitutional precedent.

The State has a duty to produexculpatory evidence in aiminal case. If the State
withholds evidence and it is material, the conviction must be reveBwdly v. Maryland 373
U.S. 83 (1963). Tachieve this goal,Brady held 'that the suppressi by the prosecution of
evidence favorable to an accused . . . violatepdoueess where the evidence is material either to
guilt or to punishment, irrespective of tgeod faith or bad faith of the prosecutiorkyles v.
Whitley, 514 U.S. 419, 432 (1995), quotiBgady, 373 U.S. at 87.

The Magistrate Judge concurs witle First District’'s conclusion und&rady. The case

notes are not themselves beforis thourt and they apparently meenot before the post-conviction
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court. Mr. Kilty’s affidavit doesiot say that those notes are exatdpy, but rather that he would
need to see them to determine the scientificligiiya of Trimpe’s testinony and indeed to make
his own evaluation complete.

Petitioner'sargumenunderNapueis very far afield. Premtation of testimony known to
be perjured violates a defgant's due process rightdMooney v. Holohan294 U.S. 103, 112
(1935). This rule applies tmth the solicitation of false tisiony and the knowing acquiescence
in false testimony.Workman v. BeJl178 F.3d 759, 766 {6Cir. 1998),citing Napue v. lllinois
360 U.S. 264, 269 (1959). However, to prevail ochsa claim, a petitioner must show that the
statement in question was false, that the prosatkiew it was false, and that it was material.
Wogenstahl v. Mitchelb68 F.3d 307, 323 {6Cir. 2012), citingRosenkrantz v. Lafleb68 F.3d
577, 583-84 (8 Cir. 2009);Brooks v. Tennesse&26 F.3d 878, 894-95{6Cir. 2010);Byrd v.
Collins, 209 F.3d 486 (BCir. 2000), citingUnited States v. Lochmond90 F.2d 817, 822 {6
Cir. 1989);United States v. O’'Dell805 F.2d 637, 641 {6Cir. 1986). The statement must be
indisputably false, rather than simply misleadingpchmondy890 F.2d at 8238yrd v. Colling
209 F.3d 486, 517 {6Cir. 2000). Mere inconsistenciestie testimony will not suffice. Mere
inconsistencies in the testimony will not suffidelonea v. United State914 F.3d 414 (BCir.
2019)(Nalbandian, J.), citingpchmondy A statement is not “false” within the meanind\afpue
because another witness, perhaps more exp#n isubject matter, finds the opinion exaggerated
or not scientificdly supportable.

Petitioner does not separately argue thetdénth Ground for Relief in his Reply, but
refers the Court to the Petitiohat Ground is discussed in theifen at PagelD 94-96. Nowhere
in that discussion does Petitioroiie any Supreme Court preceddrat extends & Confrontation

Clause to the point that a defendant has been @epoivhis or her rights under that Clause if they
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are not given all the materials the witnedgeseon in forming his or her opinion. Melendez-
Diaz v. Massachuseift§57 U.S. 305 (2009), the Court hd#d reports are testimonial within
meaning ofCrawford v. Washingtgrb41 U.S. 36 (2004). IBullcoming v. New Mexi¢®64 U.S.

647 (2011), the Court held that the ConfrontatioauSe prohibits admission afcertificate of the
results of a blood test prepared by a non-testifyab analyst unless the analyst was subject to
cross-examination before trial. But neithertloése cases holds that the Confrontation Clause
requires a forensic scientistsseanotes to be made available.

In his Fourteenth Ground for Relief, Dalmidiaims he was denied due process because
his conviction is based in part on “inacdegsascientifically unsupportable, and unreliable
evidence” regarding the GSR. In presenting t&am to the First District, Dalmida relied on
Daubert, supra ButDaubert although a leading case on the adriigy of scientific evidence
under Fed. R. Evid. 702, did not impose any scient#fiability standaran the States under the

Fourteenth Amendment. GrouRdurteen is without merit.

Conclusion

Based on the foregoing analysis, it is respectfully recommended that the Petition be
dismissed with prejudice. Because reasonablstgurould not disagree with this conclusion,
Petitioner should be denied a certificate of abgiaility and the Court should certify to the Sixth
Circuit that any appeal would be objectivelywéiious and therefore should not be permitted to

proceedn forma pauperis

5> A different result would obtain if the case notes were Buaely material.
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April 11, 20109.

s Michael R. Merz
United StatesMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72@n)y party may serve and file specific, written objections
to the proposed findings and recommendations withimteen days after bey served with this
Report and Recommendations. Swatlections shall specify th@ortions of the Report objected
to and shall be accompanied by a memorandulavoin support of the objections. A party may
respond to another pa#ty objections within fourteen days afteeing served with a copy thereof.
Failure to make objections in accordance witls ffrocedure may forfeit rights on appeaée

United States v. Walter638 F.2d 947, 949-50 (6th Cir. 198Tjiomas v. Ar474 U.S. 140, 153-
55 (1985).
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