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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT CINCINNATI

MICHAEL ANTONIO MALONE,
Petitioner, :  Case No. 1:17-cv-548

- VS - District Judge Michael R. Barrett
Magistrate Judge Michael R. Merz

TIM BUCHANAN, Warden,
Noble Correctional Institution

Respondent.

REPORT AND RECOMMENDATIONS

This habeas corpus case, brougitat seby petitioner Michael Malone under 28 U.SC. 8
2254, is before the Court for decision on theitaefmhe Petition wasléd August 18, 2017 (ECF
No. 1). On Magistrate Judge Wenan's Order (ECF No. 5), the Respondent filed the State Court
Record (ECF No. 9) and a Return of Writ (ENB. 10). Petitioner then filed a Reply (ECF No.
13). The reference of the case has recently baesfarred to the undersighto help balance the

Magistrate Judge worklodd the Western Divisioh.

! The reference was initially made to Magistrate Jud@relgory Wehrman of the EasteDistrict of Kentucky who
has been sitting by assignment in this Court. The reference was brieflifetrad to Magistrate Judge Litkovitz

because of Magistrate Judge Wehrman’s pending retirenuBtinate assignment of the case remains with District
Judge Michael Barrett.
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Litigation History

A Scioto County grand jury indicted Reainer on March 6, 2014, on one count of tnheft
from an elderly person or disabled adultviolation of Ohio Revised Code § 2913.02(A)(1),
(B)(1), and(3)(Count 1); one count of forgeryinlation of Ohio Revised Code § 2913.31(A)(1)
and (C)(1)(c)(iii)(Count 2); one cotiof forgery (uttering) in viation of Ohio Revised Code §
2913.31(A)(3) and (C)(1)(c)(ii))(Cour®); and one count of receivirggolen property in violation
of Ohio Revised Code § 2913.51(a)d (C)(Count 4). (IndictmenBtate Court Record, ECF No.
9, PagelD 7%t seq) Malone was convicteo all counts and sentencedatterm of eleven years
imprisonment.

The Fourth District Court of Appeals affied except for concluding that uttering a forged
check and receiving stolen property were alliéférsses of similar import under Ohio Revised
Code § 2941.25; the case was remanded for resentencing as to those twoStatents.Malone,
2016-Ohio-3543 (A Dist. Jun. 16, 2016), appellate gaiction declined, 148 Ohio St. 3d 1411
(2017).

Meanwhile,andproceedingoro se Malone filed an Applicdon for Reopening his direct
appeal under Ohio R. App. P. 26(Bjsserting he receaad ineffective assistance of appellate
counsel when his appellate attorney omitted ssigmments of error. (State Court Record, ECF
No. 9, PagelD 224 et seq.) The Fourtstbct denied relief on the merit&tate v. MaloneCase
No. 14CA3648 (% Dist. Nov. 29, 2016)(unreportedppy at ECF No. 8, PagelD 28&T seq),
appellate jurisdiction declimg 148 Ohio St. 3d 1428 (2017).

After the trial court resentenced him, Malone filed the instant Petition for Habeas Corpus,

pleading the following grounds for relief:



Ground One: The Allied Offense and Mger violation is apparent

on the face of the indictment whenti#ener is charged as if it is a
single count. Petitioner was convicted on one count of forgery and
one count of uttering. The Cduof Appeals of Ohio, Fourth
Appellate District, Scioto @unty, unreasonably applied clear
United States Supreme Courepedent and applied unreasonably
and undermined facts thereby violating Petitioner's Fifth and
Fourteenth Constitutional rights aell as Article I, 810 of the Ohio
Constitution, which left Petitioner with an 11-year sentence and is
contrary to Federal and State giwecess clauses to the Constitution.

Ground Two: The Court of Appeals oDhio, Fourth Appellate
District, Scioto County, madean objectively unreasonable
determination of the facts wheretle was no inquiry as to Malone’s
present or future ability to pakie amount of the Financial sanction
violating the Federal Victim @ahWitness Protection Act of 1982
(VWPA) and the federal Sentencing Reform Act of 1984.

Ground Three: Petitioner was prejudidig deprived of his rights

to Effective Assistance of Appeta Counsel on direct appeal as
secured by the Sixth Amendment to the United States Constitution
and Article I, Section 10 of th@hio Constitution where ineffective
assistance offered by Appellat€ounsel plagued petitioner’s
appeals with prejudice. The Counf Appeals of Ohio, Fourth
Appellate District, Scioto County, unreasonably applied the
Stricklandstandard to assess ineffectagsistance of counsel when

it erroneously concludedhat it is their belief that Petitioner's
proposed assignments of error would not have had a reasonable
probability of success had appellatainsel raised them on appeal.
Appellate counsel was ineffective und@&trickland by not
addressing appellant's concerns.

Ground Four: By accepting the jury verdict, the court erred and
violated the Due Process clausesh® United States and the Ohio
Constitutions, whereas the prosecution for the State, failed to offer
sufficient evidence, as to all necessary elements of a crime beyond
a reasonable doubt and appellatainsel was ineffective under
Stricklandby not having the State fwove each and every element
contained in the indictnmé beyond a reasonable doubt.

Ground Five: The jury verdict deprived petitioner [of] Due Process
of law as the verdict of one couwfttheft from the elderly, one count

of forgery, one count of uttering, and one count of receiving stolen
property are against the manifest weight of the evidence and



appellate counsel was ineffective un8aicklandby not having the
State to prove each and every element contained in the indictment
beyond a reasonable doubt.

Ground Six: Petitioner will show thahe was denied his federal
Sixth Amendment rights to have a fair and impartial jury when
erroneous jury instructions made its way into the hands of the jury
and the appellate court unremably applied clear federal
constitution [sic] when during the caar of the trial, portions of the
jury instructions were admitted into evidence pursuant to an
agreement of counsel that unatted portions would be removed
from the instructions before they were submitted to the jury. The
deletions were not made before the jury began its deliberations. The
unfair prejudicial error was committed when erroneous jury
instructions made its way into jury room as part of the government
exhibit and appellate counsel was ineffective urtteicklandfor

not addressing the Constitutidnéolation on direct appeal.

Ground Seven: Petitioner will also showhat the State appellate
court disregarded the United StatSupreme Court’'s decision by
violating his Sixth Amendment rights to a fair and impatrtial jury
verdict where as missing verdict fosraffected [sic] the outcome of
the trial and appellate counsel was ineffective urgtacklandfor
not addressing it on direct appeal.

Ground Eight: This case reeks with multiple constitutional
violations. The above cited errorwhen taken together, deprived
Petitioner, Michael Malone Sr., @f fair trial as guaranteed under
the Fourth, Fifth and Fourteenftmendment's to the United States
as well as the Ohio Constitutions “Due Process” clauses and
appellate counsel was ineffective und&trickland for not
addressing it on direct appeal.

(Petition, ECF No. 1, PagelD 5-15.)

Analysis

Ground One: Allied Offenses Error



In his First Ground for Relief, Malone conteritdle Fourth District Court of Appeals erred
in its merger of allied offenses analysis.

The State argues that there was no error beta@senvictions for forgery and for uttering
are based on different checks (iRet ECF No. 10, PagelD 706-11). Second, it asserts a viclation
of Ohio Revised Code § 2941.25 is not cognizableabeas corpus because it involves only a
state law questionld. Finally, to the extent Malone attempts to argue a federal constitutional
claim, specifically Double Jeopardy in Ground Otines Respondent asserts Malone never made
such a claim in the state courts andisstbarred by lack of fair presentatidd.

Malone responds that heddnot procedurally default on the Double Jeopardy claim in
Ground One because it was fairly presented to dletk District Court oAppeals (Traverse, ECF
No. 13, PagelD 760). In fact, he claims the Folistrict understood heas presenting a federal
constitutional claim with th allied offenses argumenid. at 754.

Malone presented his allied offenses claimappeal as his First Assignment of Error
which the Fourth District decided as follows:

[*P8] In his first assignmd of error, appellant asserts that the trial
court erred in determining which counts should have merged as
allied offenses of similar import.

[*P9] The determination of whether crimes constitute allied
offenses of similar import is guestion of law. Thus, appellate
courts will review a trial court's determination de no%bate v.
Cole, 4th Dist. Athens No. 12CA49, 2014-Ohio- 2967, at3tate

v. Greer 4th Dist. Jackson No. 13CA2, 2014-Ohio-2174, at 8. In
other words, an appellate court will afford no deference to a trial
court's decision and, instead, ndoict an independent review.
Holiday Haven Members Assn. v. Paulsdth Dist. Hocking No.
13CA13, 2014-0Ohio-3902, at T1Bpdager v. Campbellth Dist.
Pike No. 12CA828, 2013-0Ohio-4650, at 119.

[*P10] Appellant argues that the triaburt erred in regard to two
separate mergers [sic] issues. We address each separately.



A. Thetwo forgery counts

[*P11] Appellant argues that the tridurt erred by not merging the
two forgery counts as allied offess of similar import. Count two
of the indictment charged appellant with forging McKibbin's name
to checks in violation oR.C. 2913.31(A)(1)Count three charged
appellant with "uttering" (cashingprged checks in violation of
subsection (A)(3pf that statute.

[*P12] Appellant's position is thabe could not cash the check
without forging it. By contrastthe State argued that forging the
check in and of itself, is a complete crime and cashing that check is
something altogether different. We point out that neither party has
cited any authority to sygort their respective positions.

[*P13] R.C. 2941.2%rovides as follows:

"(A) Where the same conduct by defendant can be
construed to constitute two or more allied offenses of
similar import, the indictment or information may contain
counts for all such offenses, but the defendant may be
convicted of only one.

(B) Where the defendant's conduct constitutes two or more
offenses of dissimilar import, or where his conduct results
in two or more offenses ofthe same or similar kind
committed separately or with a separate animus as to each,
the indictment or informatn may contain counts for all
such offenses, and the defendant may be convicted of all of
them."

[*P14] The Ohio Supreme Court has determined that this statute
protects a defendant from receigi multiple punishments for "a
single criminal act." Se8tate v. Washingtori37 Ohio St.3d 427,
2013-Ohio-4982, 999 N.E.2d 661, at Rate v. Williams134
Ohio St.3d 482, 2012-0Ohio-5699, 983 N.E.2d 1245, at filthe
casesub judice however, we do not have "a single criminal act."
This is not a case in which apla@t forged and uttered a single
$37,000 chec* Instead, a string of me than fifty separate
criminal acts, carried out over approximately one year, resulted in
the theft of $83,000. In the caseb judice,we believe that the
evidence can be viewed in such a way to show that appellant
committed forgery and uttering with completely different checks.
State's Exhibits four and ten, a®ll as the testimony of several
witnesses, establishegtaxistence of sufficreg evidence to convict



appellant on each of the two countssofar as count Il (forgery) is
concerned, the State introducetbievidence the following checks
that the victim claime he did not sign:

[Table of forged checks omitted.]

[*P13] In short, we believe that evidence of different instances of
criminal misconduct exists on differedates, and with different
check numbers, to support the cartiins under the two subsections

of 2923.13(A) Thus, under the circumstances present in this case,
we need not determine whether forging and uttering a forged check
are allied offense of simar import for purposes oR.C. 2941.25
Rather, the fact remains that multiple separate instances of forgery
and "uttering" exist tgupport each conviction.

B. The Forgery and Receiving Stolen Property Counts

[Omitted because the decision was favorable to Malone and not
relevant to this Court’s decision.]

State v. Malong2016-0Ohio-3543 (footnote omitted).

In his Traverse Malone cites the ways inehha federal constitutional claim can be fairly
presented to state courts: “A petitioner fairlegents his claim to the state courts by citing a
provision of the United State@stitution, federal decisions usiognstitutional angkis, or state
decisions employing constitutional analysis inilmfact patterns.” (Traverse, ECF No. 13,
PagelD 754.) But Malone fail® apply this standard to hsvn case. There are no federal
constitutional authorities citein his Amended Brief (Stat€ourt Record, ECF No. 9, PagelD
141). No reference is made to any provisiothefFederal Constitution or to any federal case: law
interpreting it. Only the assent violation of Ohio Revisedd@e § 2941.25 is argued. Nor did
the Fourth District somehow “understand” it wieiding a Double Jeopardiaim. Its decision
makes no reference to the United States Constitudr to federal or ate case law analyzing a

Double Jeopardy claim.



Respondent is correctahthis Court cannot review the dith District’s decision on the
application of Ohio Revised Co@2941.25 to Malone’s case. Thapigely a matter of state law
and federal habeas corpus is available only tsicer federal constitutional questions. 28 U.S.C.
§ 2254(a)Wilson v. Corcoran562 U.S. 1, 5 (2010)(quotirgstelle v. McGuire502 U.S. 62, 67
(1991), in turn quotind.ewis v. JeffersA97 U.S. 764, 780 (1990); see aith v. Phillips 455
U.S. 209 (1982)Barclay v. Florida,463 U.S. 939 (1983).

Malone suggests that he has not procetjudafaulted the Double Jeopardy claim because
he raised it on appeal to thageme Court of Ohio. However, thadurt will not consider a claim
of error not raised in thlower court of appeals.

Malone relies on Judge Weber’s decisiorPaimer v. HavilandNo. C-1-04-028, 2006
U.S. Dist. LEXIS 95890 (S.D. Ohio 2006), for theposition that pleading a violation of Ohio
Revised Code § 2941.25 adequately alerts the @iuats to the presence of a double jeopardy
claim. But inPalmerthe petitioner argued his Ohio Reed Code § 2941.25 claim in terms of
State v. Rance&5 Ohio St. 3d 632 (1999), an Ohio Seqpe Court decision which Judge Weber
found relied on federal doubljeopardy analysisPalmerat *15-16. That iswot the cas here.
Malone points to no Ohio casdeti in his Amended AppellantBrief which contained a federal
double jeopardy analysis. Judge Weber ats#ed that the appellate decisiofPamerrecognized
the federal constitutional question raisedRance Id. at *18. That also is not the case here -- the
Fourth District’s decision does natlvert to double mpardy at all.

Accordingly Ground One should be dismidsgith prejudice asion-cognizable (as to
claimed Ohio Revised Code § 2941.25 violationgrocedurally defaulteé(as to double jeopardy

claims) for failure to fairly presenta@gouble jeopardy claim to the Ohio courts.



Ground Two: Failureto Inquireinto Ability to Pay Restitution

In his Second Ground for Relief, Malonaiohs his rights under Ohio Revised Code §
2929.18 and 2929.19 as well as the federal Victith @/itness ProtectioAct of 1992 and the
Federal Sentencing Reform Act of 1984 were violdiedause the trial court failed to make an
adequate inquiry into his abilitp pay restitution to the victim.

Respondent argues this claim is not cognizaibf@beas because Mak is not in custocly
as a result of the monetary sanction imposedim. (Return, ECF No. 10, PagelD 712, citing
Smith v. White2012 WL 3961233 (W.D. Ky. Sept. 10, 2012), &idted States v. Collie2011
WL 1882401 (E.D. Ky. Jan. 11, 2011).

Malone argues in his Traverse that he hatsprocedurally defaulted this claim, but the
State did not raise that defense. Malone egdbninakes no response to the State’s claim that
Ground Two is not cognizable because he is nousgtody as a result tfie costs and restitution
order. He notes that he w&sund to be indigent at the outsef his case for purposes of
appointment of counsel and essentially argueghiea¢ was no evidence to overcome that finding
(Traverse, ECF No. 13, PagelD 777). But tpaint is irrelevant to the State’s claim of
noncognizability. He argues as a federal stanftardeview the provisions of the United States
Sentencing Manual, but the Manual and the Refaohof 1984 from which it derives have no
application in state courts. The same u tof the Victim and Witness Protection Act.

The undersigned is persuaded by Magtst Judge Whalin’s conclusion Bmith that
habeas corpus is not available to review magetanctions because thdg not place a petitioner
in custody. A different questiorwould be presented if a habeas petitioner were imprisoned for

failure to pay a monetary sanctiomsit that is not the case here.



Ground Two should be dismisskxt failure to state a claimn which habeas corpus relief

can be granted.

Ground Three: Ineffective Assistance of Appellate Counsel

In his Third Ground for Relief, Malone ctags he received ineffective assistance of
appellate counsel in five waysounsel failed (1) to raise a clatimt the jury received erroneous
instructions; (2) to raise an insufficiency of thadence claim; (3) to keep Malone informed about
“important decisions and on guments he was preparing(4) “to protect petitioner’s
Constitutional rights raised herein”; and (5) to @& the prejudice which resulted from jurors being
given evidence of Malore prior convictions.

The governing standard for ineffective asasince of trial counsel was adopted by the

Supreme Court istrickland v. Washingtod66 U.S. 668 (1984):

A convicted defendant's claim ah counsel's assistance was so
defective as to require reversalaootonviction odeath sentence has
two components. First, the daféant must show that counsel's
performance was deficient. Thisquires showing that counsel was
not functioning as the "counsel" gnanteed the defendant by the
Sixth Amendment. Second, the defendant must show that the
deficient performance prejudicethe defense. This requires
showing that counsel's errors were so serious as to deprive the
defendant of a fair trial, a trial whose result is reliable. Unless a
defendant makes both showings, nwat be said thahe conviction

or death sentence resulted freambreakdown in the adversary
process that renders the result unreliable.

466 U.S. at 687. In other words, to establigfaective assistance, a defendant must show both

deficient performance and prejudicBerghuis v. Thompking60 U.S. 370, 389 (201Miting

Knowles v. Mirzayancé&56 U.S.111 (2009).

10



With respect to the first prong of tigtricklandtest, the Supreme Court has commanded:

Judicial scrutiny of counsel'performance must be highly
deferential. . . . A fair assessnt of attorney performance requires
that every effort be made tdireinate the distorting effects of
hindsight, to reconstructehcircumstances of counssichallenged
conduct, and to evaluate the conduct from cousgatrspective at
the time. Because of the ddfilties inherent in making the
evaluation, a court must indulgest@ong presumption that counsel's
conduct falls within a wide rameg of reasonable professional
assistance; that is, the defendanist overcome the presumption
that, under the circumstancesg tichallenged action "might be
considered sound trial strategy."

466 U.S. at 689.
As to the second prong, the Supreme Court held:
The defendant must show that #hés a reasonable probability that,
but for counsel's unprofessional egothe result of the proceeding
would have been different. A reasdate probability is a probability
sufficient to overcome confidence in the outcome.
466 U.S. at 694. See alBarden v. Wainwright4d77 U.S. 168 (1986)Vong v. Moneyl42 F.3d
313, 319 (8 Cir. 1998);Blackburn v. Foltz828 F.2d 1177 {6Cir. 1987).

A criminal defendant is entitteto effective assistance obunsel on appeal as well as at
trial, and that means counsel who acts as an advoatiter than merely as a friend of the court.
Evitts v. Lucey469 U.S. 387, 394 (198Fenson v. Ohiod88 U.S. 75 (1988Mahdi v. Bagley
522 F.3d 631, 636 {BCir. 2008). TheStricklandtest applies t@ppellate counsel.Smith v.
Robbins 528 U.S. 259, 285 (200@urger v. Kemp483 U.S. 776 (1987). “To evaluate a claim
of ineffective assistance appellate counsel, thetiie court must assessthtrength of the claim
that counsel failed to raise Menness v. Bagley44 F.3d 308, {BCir. 2011), citingWilson v.
Parker, 515 F.3d 682, 707 {6Cir. 2008). “Counsel's failure to raise an issue on appeal amounts
to ineffective assistance only if a reasonable pritibakxists that inclugn of the issue would
have changed the result of the appedliénnesssuprg citing Wilson. The attorney need not

11



advance every argument, regardlesmerit, urged by the appellanfiones v. Barnest63 U.S.
745, 751-52 (1983)("Experiencedacates since time beyond memory have emphasized the
importance of winnowing out weaker argumentsappeal and focusing on one central issue if
possible, or at most on a few key issues." 468 051-52). Effective appellate advocacy is rarely
characterized by presenting every namefftous argument which can be madimshua v. DeWitt
341 F.3d 430, 441 (6Cir. 2003). Williams v. Bagley380 F.3d 932, 971 (6Cir. 2004); se&mith
v. Murray, 477 U.S. 527 (1986). “Only wem ignored issues are clgastronger than those
presented will the presumption of effectivesatance of [appellate] counsel be overcome.”
Dufresne v. Palmei876 F.3d 248, 257 {6Cir. 2017), quoting-autenberry v. Mitchell515 F.3d
614, 642 (& Cir. 2008)(internal quotation marks omittedjowever, failure to raise an issue can
amount to ineffective assistanddcFarland v. Yukins356 F.3d 688 (BCir. 2004), citingloshua
v. Dewitt,341 F.3d 430, 441 {6Cir. 2003);Lucas v. O’'Deal79 F.3d 412, 419 {6Cir. 1999);
andMapes v. Coylel71 F.3d 408, 427-29 {6Cir. 1999). Counsel can be ineffective by failing
to raise a “dead-bang winner,” defined as an iggueh is obvious from thtrial record and which
would have resulted in a revergal appeal, even if counsel risother strong liwnsuccessful
claims. Mapes, supragiting Banks v. Reynolgd$4 F. 3d 1508, 1515 n. 13 {1Cir. 1995); see
alsoPage v. United State884 F. 2d 300, 302 {7Cir. 1989). Stated differently, failure to raise a
significant and obvious claim can aont to reversible errorMapes v. Tate388 F.3d 187, 192
(6™ Cir. 2004).

Malone raised claims of ineffective asarste of appellate counsel in his Rule 26(B)
application, which is t# appropriate forum for iging those claims under Ohio law. In deciding
that application, the Fourth District carefully recited the applicstaledard of ndew provided in

Stricklandas applied to appellate couns&tate v. MaloneNo. 14 CA 3648 (4 Dist. Nov. 29,

12



2016)(unreported; copy at State Cidrecord, ECF No. 9, PagelD 2&t,seq) The state court of
appeals then recited the assignments of error Malone claimed had been omitted as a result of
ineffective assistance of appellate counsel:

In appellant's application to apen appeal, he raises various
proposed assignments of error thaver a wide range of topics. In

his first proposed assignment of error, appellant asserts that his
appellate counsel provided ineftee assistance because, inter alia,
counsel (1) did not focus on the nteof the casg2) did not keep
appellant informed about important decisions, ( 3) was unwilling to
raise various constitutional issussd address appellant's concerns,
(4) was unwilling to request the ceation of the transcript, and (5)

did not prevent the jury from leaing about various prior criminal
convictions. In his second proposassignment of error, appellant
contends that the state "failed to introduce evidence on the
independent mens rea elementpooduce any testimony that the
appellant possessed knowledge @ tbrgery and the conviction is

not supported by sufficient evidence.” In this third proposed
assignment of error, appellant agaontends that the state "failed

to introduce evidence on the independent mens rea element or
produced any testimony that the appellant possessed knowledge or
that he was deceptive when hiteted the writing” and that the
conviction is against the manifeseight of the evidence. In this
fourth assignment of error, appik argues that the jury improperly
received a file-stamped copy ‘the wrong and unedited version of
the proposed instructions” that the prosecution had submitted to the
trial court. In his fifth proposedssignment of error, appellant
asserts that plain error infectéde proceedings because verdict
forms were missing after the jury reached its verdict. In his sixth
proposed assignment of erromppellant asserts that the
"conglomeration of errors, whenken together, deprived appellant

of a fair trial."

(ECF No. 9, PagelD 296-97.)
The court of appeals then deed the Application as follows:
After our review of appellant's application, appellant's supporting
argument and the appellee's response to appellant's application, we
do not believe that appellant hasmamstrated that appellate counsel

provided ineffective assistance durimg participation in appellant's
direct appeal.

13



In the case sub judice (1) the trzalurt properly instructed the jury
on the applicable culpable mentthtes for the various criminal
violations, and (2) the prosecutipresented substantial competent,
credible evidence that, if believed the trier of fact, fully supported
the jury's decision.

With respect to a claim that amviction is against the manifest
weight of the evidence, a reviavg court must review the record,
weigh the evidence and all inferences, consider witness credibility
and determine whether, in resolving conflicts in the evidence, the
jury clearly lost its way and eated a manifest miscarriage of
justice.State v. Thompking8 Ohio St.3d 380, 1997-Ohio-52. The
guestion is whether substantiaidasnce exists upowhich the trier

of fact could have reasonably ctumed that all elements of the
offenses have been proven beyond a reasonable dStabe v.
Smith Pickaway App. No. 06CA7,7-Ohio-502. With respect to

a claim that sufficient evidenadoes not support a conviction, a
reviewing court must determine wefher, after a review of the
evidence admitted at trial, if believed and viewed in a light most
favorable to the state, any ratiotadr of fact could have found the
essential elements of thame proven beyond a reasonable doubt.
Thompkins.

After our review, we believe thaturing the jury trial the state
adduced substantial competent, doedevidence that, if believed,
established that appellant committed the crimes charged in the
indictment. The fact that appellant can extract some bits of
testimony and point to somewhédvorable evidence does not
require the conclusion that the jury's verdict is against the manifest
weight of the evidence, or it supported by sufficient evidence.
The fact that appellant disagrees with the jury's conclusion is
understandable, but is of no consetee Here, we again point out
that the evidence fully supgsrthe jury's verdicts.

Appellant also asserts thatethjury received erroneous jury
instructions> However, our review of the trial transcript and the trial
court's jury instructions includedithin the transcript reveals no
improper comments or instructionghe trial court did not refer to
appellant's prior criminal convictions.

2 [footnote from Fourth District] It appears that appellant is citing the proposedciistis that the prosecution filed

with the court that contained a reference to appellébf'shoice about whether to testify, and (2) prior felony
convictions. However, as the prosecution points out it doesppear that these topics were included in the trial
court's actual jury instructions, and we see no evidence to indicate that the jwallyadgewed the proposed
instructions. The fact that certain docurtgeappear in a court file does not mean that the trial court judge would have
submitted those documents to the jury. A court may fashion its own jury instructions and give those instructions to
the jury.

14



With respect to the missing jury verdict forms, it does appear that
the jury did receive four guilty verdict forms and four not guilty
verdict forms. However, when therjureached its verdict, the jury
returned only six forms. The triaburt immediately addressed this
issue and learned from the jury that they had mistakenly filled out
the forms, then shredded the forms and placed them in the trash. The
court thereupon instructeatle court bailiff to locate the forms. The
bailiff soon found the missing forma the jury room's trash can,
and then marked the forms as an exhibit. This activity, however, has
no bearing whatsoever on the juryerdict. In fict, we commend

the trial court for its actions in this case to maintain an accurate
record of the trial court proceedings.

Accordingly, based upon the fg@ng reasons, we do not believe
that any of the appellant's proposed assignments of error had a
reasonable probability of success had appellant's counsel raised
them in an appeal. Thus, we do not believe that appellant has
demonstrated that his appellamunsel rendered ineffective
assistance and we hereby denydpplication to repen his appeal.

Id. at PagelD 296-300.

Thus, the Fourth District decided Malonersgeffective assistance of appellate counsel
claims on their merits; it did not discern any pihogl bar to that decsn. When a state court
decides on the merits a federal constitutional clater presented to a federal habeas court, the
federal court must defer to the state court degisinless that decision ontrary to or an
objectively unreasonable applicatiofclearly established precederi the United States Supreme
Court. 28 U.S.C. § 2254(d)(blarrington v. Richter562 U.S. 86, 1005 (2011Byown v.Payton,

544 U.S. 133, 140 (2005ell v. Cone535 U.S. 685, 693-94 (2002)illiams (Terry) v. Taylor,
529 U.S. 362, 379 (2000). Deference is also whder 28 U.S.C. § 2254(d)(2) unless the state
court decision was based on anaasonable determination of the facts in light of the evicence
presented in the State court proceedings. Bedhadeourth District dedied these claims on the

merits, Malone’s burden in habs is to show that decisias an objectively unreasonable

application of the relevaiBupreme Court precedent.
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In his Traverse, Malone recognizes thatthe standard (ECF No. 13, PagelD 782).
Malones argues Ground Three from PagelD #8PagelD 796. Argument about the omitted
assignments of error appears at variglases and is considered here seriatim.

Regarding the claim that the jury sawoneous instruction#/alone claims

In the instant case it is a knovact that appellate coundatew but

failed to present arguments to the appellate court whewdse

aware that jurors received proped jury instructions (which

contained evidence of prior contians), in the deliberation room,

that were not meant for themtave. (ECF No. 9, Exhibit 3.) This

alone had a "substantial and ingus effect or influence in

determining the jury's verdictDavis v. Ayala,135 S. Ct. 2187

(quotingO'Neal,513 U.S., at 435).
Id. at PagelD 788 (emphasis in original). As probthe factual assertions in this statement,
Malone points to the State’s Proposed Jury lesimas (State Court Rem, ECF No. 9, Ex. 3).

Malone’s evidence does notoge what he asserts. Becaubese proposddstructions
had been filed with the Clerk of Courts, they wavwailable to appellate counsel to see and also
available to the court of appealBut as Judge Abele wrote, tltiies not prove they ever reached
the jury room. Appellateounsel could only arguassignments of error @ were of record.
Without proof that these proposed instructionsreeached the jury — proof Malone does nofcite
— an assignment of error basedtl@ speculation that they mighave done so would have hacl no
merit. It cannot be ineffectivassistance of appellate counsefai to raise and assignment of
error that could not have been won.

The only other omitted assignments of error that Malone argues in his Traverse are

appellate counsel’s failure to claim that the verdicts were based on insufficient evidence or were

against the manifest weight tfe evidence (ECF No. 13, Pagel®2). The Fourth District

3 Malone argues, again without providing any evidence, that his appellate counsel could havehprpvegdosed
instructions reached the jury by interviewing the jurors (Traverse, ECF No. 13, PagelD 788). But this is pure
speculation without some actual evidence of what such interviews would have produced.
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expressly addressed those clainihis is the same court thaad the entire record before it on
direct appeal and so had occasion to evaluaeettidence. Its decision to reject a claim of
ineffective assistance of appellate counsel basethe sufficiency and weight of the evidence
amounts to a holding that, if it had been presentéutivose claims, it woultlave rejected them.

Had it done so and the claims then come te @ourt in habeas, we would be compelled by
precedent to give deference both to the jury’sghvag of the evidence and that of the Fourth
District on direct appeal. Hne is no doubt what the outcomeuld have been. Malone had
motive, means, and opportunity to commit these crimes. His alternative story that someone else
broke into the McKibbin home, stole the checks] hen made them payla to Malone and put

them in the mailbox is patently absurd.

Malone does not address specifically anyhef other omitted assignments of error, but
contents himself with reciting geralities about constitutioneghts (see Traverse, ECF No. 13,
PagelD 782-96). But his burden on Ground Three is to show that one or more of the omitted
assignments , if argued, probably would have gkdrihe outcome of thg@peal. He has not done

so. Ground Three should be dismissed on the merits.

Ground Four: Sufficiency of the Evidence

In his Fourth Ground for Relief, Malonegares his convictions are not supported by
sufficient evidence. An allegatidhat a verdict was entered upiosufficient evidence states a
claim under the Due Process Clause of tlmairteenth Amendment tthe United States
Constitution. Jackson v. Virginiad43 U.S. 307 (1979)n re Winship 397 U.S. 358 (1970);

Johnson v. Coy|e200 F.3d 987, 991 {&Cir. 2000);Bagby v. Sowder§94 F.2d 792, 794 {&Cir.
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1990)€en bang. In order for a conviction to be cditstionally sound, every element of the crime
must be proved beyond a reasonable dolrbte Winship 397 U.S. at 364.

[T]he relevant question is whether, after viewing the evidence in the

light most favorable to the presution, any rational trier of fact

could have found the essential elements of the crime beyond a

reasonable doubt . . .. This familgtandard gives full play to the

responsibility of the trieof fact fairly to reolve conflicts in the

testimony, to weigh the evidence andiraw reasonable inferences

from basic facts to ultimate facts.
Jackson v. Virginia443 U.S. at 319Jnited States v. Paigd,70 F.3d 603, 608 {6Cir. 2006).
This rule was recognized in Ohio lawSthate v. Jenk$1 Ohio St. 3d 259 (1991). Of course, itis
state law which determines the elements ofrefés; but once the state has adopted the elements,
it must then prove each of them beyond a reasonable dioute.Winship, supra.

While Malone’s Fourth Ground fdRelief states a claim cogmble in habeas corpus, he
procedurally defaulted on this claim when hdefa to raise it on direct appeal. Ineffective
assistance of appellate counsel can excuse sudawtdbut that claim must itself be raised and
litigated in the state courts beforecéin be used to excuse a defaltiwards v. Carpentes29
U.S. 446, 451-53 (2000). Malorid raise the omission of this claim as alleged ineffective
assistance of appellate counsel, but, as hblave with respect t&round Three, the Fourth

District’s denial of that clan on the merits was not an oljeely unreasonable application of

Strickland Therefore, Ground Fowhould be dismissed.

Ground Five: Verdicts Against the Manifest Weight of the Evidence

In his Fifth Ground for Relief, Malone assetit® jury verdicts are against the manifest

weight of the evidence. A manifest weighttbé evidence claim is not a federal constitutional

18



claim. Johnson v. Haveners34 F.2d 1232, 1234 {6Cir. 1986). Because only federal

constitutional claims are cognidabn habeas corpus, Malon&sound Five should be dismissed.

Ground Six: ErroneousJury Instructions

In his Sixth Ground for RelieMalone asserts he was dengedair trial when erroneous
jury instructions reached the jury. The Traversglans that the instructions referred to are the
same Proposed Instructions filleg the State before trial.

This was a claim that could have been ramedirect appeal but was not. To excuse that
procedural default, Malone astethe Fourth District, in deiryg his 26(B) Application, “lifted
the procedural bar by addressing its merit€€CF No. 13, PagelD 816.) Not so. The Fourth
District plainly limited its analyis to the question whether appéd counsel was ineffective for
failing to present this assignmeuit error. Of course, in doingo it was obliged to discuss the
potential merits of the claim. As the general d&ad for ineffective assishce of appellate counsel
claims recited above implies, tkey question on the merits of arffective assistance of appellate
counsel claim is how strong the omitted assignnoérrror would have been. A court does not
waive the default by discussing the prejudice prong ofStineklandstandard. “[B]ringing an
ineffective assistance claim in state court basedounsel’s failure to raise an underlying claim
does not preserve the underlying claim for feblaedbeas review becausthe two claims are
analytically distinct.” Davie v. Mitchel] 547 F.3d 297, 312 {6Cir. 2008) quotingWhite v
Mitchell, 431 F.3d 517, 526 {6Cir. 2005); see als@oberts v. Carter337 F.3d 609, 615 {6Cir.
2003)(noting that, “[i]n light of the requirementsRbile 26(B), the court’s holding must be read

as pertaining to the merits dfie ineffective assistance claim, io¢ underlying state rule claim).
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Ground Six is procedurally defaulted by failtoeraise this claim odirect appeal and the
default is not excused by inefftive assistance of appellatainsel. Ground Six should therefore

be dismissed.

Ground Seven: Missing Verdict Forms

In his Seventh Ground for Relief, Maloe&ims the missing not-guilty verdict forms
violated his Sixth Amendment right to a fair tridh the Traverse he restates this claim as being
that the jury was never given not guilty forms$ skewing the deliberations in the direction of
guilty findings (ECF No. 13, PagelD 828.)

Respondent asserts this claim is procedudsfaulted because it could have been but was
not raised on direct appeal. Because it wasnadtective assistance afppellate counsel to fail
to raise this claim on direct appeal, as halibve on Ground Three, Malone cannot rely on
ineffective assistance of appella®unsel to excuse the default.

In deciding the 26(B) Applicain, the Fourth Distridiound as a matter ¢dct that the jury
did receive the proper number (eight) of verdict forms. It held:

With respect to the missing jury verdict forms, it does appear that
the jury did receive four guilty verdict forms and four not guilty
verdict forms. However, when theryureached its verdict, the jury
returned only six forms. The triaburt immediately addressed this
issue and learned from the jury that they had mistakenly filled out
the forms, then shredded the forms and placed them in the trash. The
court thereupon instructetle court bailiff to locate the forms. The
bailiff soon found the missing forma the jury room's trash can,
and then marked the forms as an exhibit. This activity, however, has
no bearing whatsoever on the jury&rdict. In fict, we commend

the trial court for its actions in this case to maintain an accurate

record of the trial court proceedings.

State v. MaloneNo. 14 CA 3648 (4 Dist. Nov. 29, 2016)(unreported; copy at State Court Record,
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ECF No. 9, PagelD 299-300.)Malodesputes the accuray this finding, directing this Court’s
attention to the colloquigetween the trial judge and the jdgreman in which the judge said he
had sent eight verdict forms into deliberati@am&l only six were handed back (Trial Transcript,
State Court Record, ECF No. 9-2, PagelD 655). The foreman insisted that the jury had received
seven and had returned all but oie. At sidebar the judge insisted that he had stapled the verdict
forms together himself, with a guilty and not guilty form for each colthtat PagelD 656. Back
in open court, the judge received the assuranteeojury that the absea of the one not guilty
form did not affect their deliberations becattsey took a vote “before we opened up the forms.”
Id. at PagelD 657-58. At the reggt of defense counsel, theyuvas then polled and they
individually and unanimously confirmed their guilty verdictsl. at PagelD 661-62. Asked if
there was anything else, defense counsel answered “not at this time Your Honat.PagelD
663.
The court reconvened the next day, July 16, 28dd,stated the following for the record.

Last night | started thinking andchlled in this morning and asked

my Bailiff to go up to the jury room and check the garbage can and

see if the papers were up theratithey started to write down wrong.

He did find shredded verdict forms, documents, up there and he as

[sic] placed those in a plastic bag which | am going to mark as Court

Exhibit | which would be the majorityf the things and in the second

bag will be Court 16 Bxibit Il. In looking atll bag there are six

pieces of torn documents which reehe verdict forms and on Court

Exhibit Il it's clear that they had both not guilty forms for the counts

that they said that they didn'tyeg which 20 | believe is Count 1.

| did not piece them together bl just making it a part of the

record here today that Court Appeals can look at and examine

what we took out of the garbage can. My concern was they said they

didn't have a not guilty form as to Count 1. | didn't know how that

could happen and apparently, | didotk at it real close but it looks

like they were both together atitey shredded them both up so |

think they are torn in about the same pattern.

Counsel is free to examine those if you want.
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(Trial Tr., State Court Record, ECF No. 9-2, Pagé#2-83.) This statemenf facts shows that
the Fourth District was ecrect as to what happeneBven if there had beenmistake of the type
the jury foreman believed had occurred, it was engticated by the jury poll.Thus, even if this
Ground for Relief were not procedurally defaultedvauld be without merit because the evidence
shows the mistake did not happen.

Ground Seven should be dismissed as procdgutefaulted and alteatively as without

merit.

Ground Eight: Cumulative Error

In his Eighth Ground for Relief, Malonasserts, “[t]his caseeeks with multiple
constitutional violations.” Rspondent reads this as a claim felief based on cumulative error
and argues this is not a cogable habeas claim (Return, EGIB. 10, PagelD 725). Petitioner
confirms this reading in his Travse (ECF No. 13, PagelD 839).

Respondent argues that the United Statgge®ne Court has not recognized cumulative
error as a basis for habeas corpus reli@eturn, ECF No. 10, PagelD 726, citibgrraine v.
Coyle 291 F.3d 416 (BCir. 2002);Sheppard v. Bagleg57 F.3d 338, 348 {&Cir. 2011) cert. denied
132 S.Ct. 2751 (2011) (citindoore v. Parker425 F.3d 250, 256 {6Cir. 2005;Hoffner v. Bradshaw
622 F.3d 487, 513 {BCir. 2010);Moreland v. Bradshay699 F.3d 908, 931 {6Cir. 2012;Hazel v.
Warden, Chillicothe Corrnst., No. 3:13cv332, 2014 WL 4076152, at *19 (S.D. Ohio Aug. 15, 2014)
(Report and Recommendatioafjopted(S.D. Ohio Sept. 24, 2014).

Malone cites no authority to the contrary. fdet, in his Traverse harites, “[t]his court

have [sic] held that ‘post-AEDPA, not eveonstitutional errors that would not individually
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support habeas relief can be cuated to support habeas reliefECF No. 13, PagelD 840, citing
Scott v. Elo302 F.3d 598, 607 {6Cir. 2002). Scott v. Elodoes in fact make that holding and it

is dispositive of the Eighth Ground for lid which should therefore be dismissed.

Conclusion

Based on the foregoing analysis, it is respectfully recommended that the Petition be
dismissed with prejudice. Because reasonablstguriould not disagree with this conclusion,
Petitioner should be denied a certificate of abgigility and the Court should certify to the Sixth
Circuit that any appeal would be objectivelywéiious and therefore should not be permitted to

proceedn forma pauperis

April 3, 2019.

s Michael R. Merz
United StatesMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sifex; written objections to the
proposed findings and recommendations within emtdays after beingrsed with this Report
and Recommendations. Pursuanféal. R. Civ. P. 6(d), this periaslextended to seventeen days
because this Report is being served by maithSabjections shall specify the portions of the
Report objected to and shalldecompanied by a memorandunia in support of the objections.
If the Report and Recommendations are basedholenor in part upon matteogcurring of record
at an oral hearing, the objectipgrty shall promptly arrange for the transcription of the record, or
such portions of it as all parienay agree upon or the Magistratelge deems sidfent, unless
the assigned District Judge otherwise dise A party may respond to another pastpbjections
within fourteen days after being served witlc@py thereof. Failure to make objections in
accordance with this procedure may forfeit rights on apfeal United States v. Walte688 F.2d
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947, 949-50 (6th Cir. 1981Thomas v. Arnd74 U.S. 140, 153-55 (1985).
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