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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

SARAH WILSON, : Case No. I17cv-554
Admin., Estate of Jack Huelsmaet, al,

Plaintiffs, : Judge Timothy S. Black
VS.

ERIC GREGORYegt al,
Defendan.

ORDER GRANTING DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT (Doc.60), GRANTING PLAINTIFFS’
MOTION FOR LEAVE TO FILE SUR -REPLY (DOC. 70),
AND TERMINATING THIS CASE IN THIS COURT

This civil action is before the Coush themotion for summary judgmeof
Defendard Eric Gregory, Meredith WalslandClermont County Board of
Commissionerand Sheriff Robert LeahiyCounty Defendants”jDoc. 60) and the
parties’ responsive memoranda (D&5,.69, 70-1). Also before the Court the motion
of Plaintiffsfor leave to file sureply or in the alternative, to strike arguments raised for
the first time in Defendants’ reply to Plaintiffs’ memoranduwnopposition anda

renewed request for oral argument (Doc. 70) and Defendants’ memorandpposition

(Doc. 7).}

! Plaintiffs seek oral argument on these motions. (Docs. 66, 70). S.D. Ohio Civ. R. 7.1(b)(2)
provides for oral argument where it “is deemed to be essential to the fairicesoluhe case
because of its public importance or the complexity of the factual or legal isesested [.]”

Here, the Court finds #t the factual and legal issues are clear on their face, so oral argument is
not necessarySee Whitescarver v. Sabin Robbins Paper Case No. €1-03-911, 2006 WL
2128929, at *2, (S.D. Ohio July 27, 2006) (C.J. Dlott) (“Local Rule 7.1(b)(2) leaves the Court
with discretion whether to grant a request for oral argument.”).
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l. BACKGROUND ?

A. Undisputed Facts

This case centers around thegicevents that occurred on September 19, 2015.
At 12:06 p.mthat day, Plaintiff Sarah Wilson called 9tblreport thaher father, Jack
Huelsmanwas having a “psychiatric emergen&yid that he was mentally ill,-piolar,
and had been on a downward med&dline. (Docs. 60-1 at 1 1401, 5012). Wilson
also reported to the 911 dispatcher that Mr. Huelsman was pogsiiking of
committing suicide. (Docs. 40, 50-12). Wilson also stated that there were guns in the
house and she did not know whetier Huelsman had access to therfd.)( Wilson
was not at her parent’s residence with her father when she called 9tbn ¢élledo11
after having a phone conversation with her mother, Cheryl Huelsmanyasaith Mr.
Huelsman.(Doc. 661 at 11 23). In her deposition, Mrs. Huelsmaaid shedid not
want to call 911 in front of Mr. Huelsman so as not to escalate tlaisiiu (Doc. 39 at
PAGEID# 224).

At 12:08 p.m., Deputy Eric Gregory of the Clermont County Sherriff's Office
(“CCSQO”) and an emergency medical servicgt (“EMS”) were dispatched to the

Huelsmarresidence (Doc. 601 at § 4). Dispatch informed Deputy Gregory that the call

2 Pursuant to the Standing Order of the Court, Defendants filed a Statement of ropose
Undisputed Facts. (Doc. 60-1). Plaintiffs responded to Defendants’ Prdpgodieguted Facts
and filed their own Statement of Disputed Issues of Material Fact. (Ddg. 6Bhe Court's
statement of facts set forth here incorporates the facts undisputed by the pdrtiesfants
confirmed by the Court upon review of the citations to the evidentiary record provided by the
parties.



was for a “64year old male hearing voicés(ld.)® Dispatch also clarified that there had
been no prior céd to 911 for emotioal or mental health issues from the residende. (
at{95-6). CCSO Deputy Meredith Walsh was also dispatched to the residéa at
17). EMS was dispatched for a patient with abnormal behavior andiveased to stage
near the residenceld(at Y 8).

Upon arrival at the Huelsman residence, Deputy Gregory knockéeeaoor and
Mrs. Huelsman invited him in.ld. at § 12). When Dguty Gregory entered, Mrs.
Huelsman wasrying,and Mr. Huelsman was calmid(at  13)* Mrs. Huelsman
advised Deputy Gregory of the situation and told him that Mrldtuen was hearing
voices and was paranoidd(at 1 14). Deputy Gregory themessged dispatcho direct
the EMS unit tostand dowr?. (Id. at § 15).

After Mrs. Huelsman told Deputy Gregory that Mr. Huelsman was hgadites,
Mr. Huelsman explained that he wasn’t hearing voices. Mr. Huelsad he heard
someone talking about pii¢s and didn’t know where it was coming from, but realized

that the radio was onld( at 11 1617). Mrs. Huelsman also said that Mr. Huelsman was

3 The parties dispute whether Deputy Gregory had been told that Mr. Huelsman vieks. suic
(Docs. 60-1 at 11, 68at 1 11).

“ The parties dispute the mental and emotional state of the Huelsmans. DefetadlanMrs.
Huelsman was crying, and Mr. Huelsman was calm and composed. (Doc. 60-1 at { 13).
Plaintiffs claim Mrs. Huelsman was crying and calm, and Mr. Huelsman wasmaimot
composed. (Doc. 68-1 at § 13).

5 The parties dispute the reason Deputy Gregory directed the EMS unit to stand down.
Defendants assert Deputy Gregory told them to stand down because there was noipjuygical
that required EMS attention(Doc. 60-1 at  15). Plaintiffs deny this assertion. (Doc. 68-1 at

1 15).



paranoid because he believed she caused his phone to stapgwdik at  18). Mr.
Huelsman informe@®eputy Gregory that his electronics were not working properly.
Mrs. Huelsman never checked to see if the electronics werelpatoaking. (d. at

1 19).

Mr. Huelsman told Deputy Gregory that his wife had taken all the iguthe
house andhat they weredcked up and Mrs. Huelsman had taken the kelgs.a( § 20).
Deputy Gregory separated the Huelsmans, directing Mrs. Huelsatside. Id. at | 22).
Mrs. Huelsman became increasingly emotional outsitte.ai( § 23). Mrs. Huelsman
told Deputy Gregory that she thought her husband needed talg® hospital. 1. at
124). Deputy Gregory told Mrs. Huelsman thatdi not believe that he had enough
probable cause to remove Mr. Huelsman from his residence and transptotthe
hogital. (d. at T 25).

Mrs. Huelsman then said she was afraid of her husband and afraid thaytbe
suicidal. (d.at Y 26). Deputy Gregory testified that Mr. Huelspfaving heard Mrs.
Huelsman’s statement to Deputy Gregogspondedhat he was not suicidal and that the
only statement he made regarding suicide was that if he eat kilhself, she wouldn’t
be able to afford their houseld(at 1 27, 31; Doc. 50 at PAGEID# 1397

Deputy Walsh arrived at the Huelsman residence while DeputyoGrevas

® The parties dispute whether Deputy Gregory perceived this statement by Mmbluels a
threat or intention to commit suicide. (Docs-b@at § 28, 68-1 at { 28). The parties dispute
whether Mr. Huelsman denied being suicidal or making any suicidal threathewhe.
Huelsman was calm and composed, and whether Mrs. Huelsman was not calm-and half
hysterical. (Docs. 6Q-at 11 3234, 681 at 1 3234).



outside talking with Mrs. Huelsman. (Doc.-6@t 1 D). Deputy Walsh then spoke with
Mrs. Huelsman outside while Deputy Gregory went back in the Housgeak to Mr.
Huelsman. I@. at T 30). Although the parties dispute the emotional statelis.

Huelsman and why she was emotional, the parties agree that Misntdm became
increasingly emotional when she was outside the holdeat ( 48). Although very
emotional, Mrs. Huelsman never asked to go back inside the bobg with her

huskand at any time prior to his deathd.(@at  54). Deputies Walsh and Gregory
discussedhe conversationghey hadwith each spouse and determined that neither of the
spouses provided any information to give them probable ¢ausmnsport MrHuelsman

to the hospital. I¢. at | 35).

Subsequently, Deputy Walsh left the Huelsman residence tonesp a non
breather. I¢l. at § 36)! Deputy Gregory went to his car to contact his supervisor,
Corporal Buelterman, and moved his car up the diaye (d. at § 37). Deputy Gregory
then contacted Mobile Crisis and requested to have someoneddspbe Huelsman
residence. I¢l. at 1 38). Will Cates, the mobile crisis team respgruddied Deputy
Gregory to tell him he was on his way to the Huelsman residefttat {| 39). Mrs.
Huelsman then went into the barn on the propefty.a § 40).

With Mrs. Huelsman in the baand Deputy Gregory in his car, Mr. Huelsman

shot himself. Igd. at 71 4641). Deputy Gregory went into the house &mdhd Mr.

" The parties dispute whether Deputy Walsh herself needed to respond to theatbe+ or if
someone else could have taken the call and Deputy Walsh could have remained at thenrHuelsm
residence. (Docs. 6Dat 36, 68-1 at § 36).



Huelsman deceased from a gunshot wouihdl.af § 42). Deputy Gregory then contacted
dispatch and his supervisoidd.(at § 43).

Corporal BretBuelterman, Deputy Walsh, DepusganSchubert, Sergeafdreg
Moran, and InvestigatdZhristophetAllen responded to the sceatthe Huelsman
residence (Id. at 44). Scott Arthur and Joseph Martin, two EMS technicians, Deputy
Schubert, and Corporal Buelterman entered the barn where Mrs. Hoelsredocated.
Corporal Buelterman and Deputy Schubert informed Mrs. Huelsharer husband
had shot himself, ansheunderstandablipecame distraught. (Doc.-@8at  48).

Mr. Cates then signed an application for emergency admissionréoiHvelsman
to be taken tohe hospital for a 7hour hold. (Doc. 64 at  49). Corporal Buelterman
transported Mrs. Huelsman to the hospital in his patrol vehitdeat( 50).

Sheriff Leahy asked Sergeant Sellars to conduct an administrajivieyito
determine if officer failure was an issue in this situatidd. &t { 62). Sergeant Sellers
determined that no internal investigation needed to be awh¢hat theleputies had
followed all policies and that there was no misconduick. at I 63, Sellars Dep. Doc. 46
at PAGEID# 732).

B. Plaintiffs’ Proposed Disputed Facts

Accompanying theiresponseo Defendants’ Statement of Proposed Undisputed
facts Plaintiffsoffer thirteen disputed issues of fdbat thePlaintiffs contend are
“material” and need to be resolvegon trial.(Doc. 681 at 16-18). Plaintiffs contend

thatthe following facts are in dispute



. Whether Mrs. Huelsman’s mental status did not allow her to call 911
Plaintiffs contend Mrs. Wilson called 911 because Mrs. Huelsmamodidant
to further anger Mr. Huelsman, not because of Mrs. Huelsman’s men¢al sta
(Id.at 7 1.)

. Whether the EMS unit dispatched to the Huelsman residencemvizsl|to

only patient medical evaluations, or whether they could assesdividual's
mental health. Plaintiffsontend that the EMS workers were trained to provide
mental health assessmentkl. &t 1 2).

. Whether Deputies Gregory and Walsh knew from dispatch thaath the
Huelsman residence involved potential suici@aintiffs contend that
Deputies Grgory and Walsh were aware that the 911 call pertained to a
possible suicide.Iq. at § 3).

. Whether Mr. Huelsman was calm, composed, and rational during lousreac
with the deputies. Plaintiffs contend that Mr. Huelsman becamset,ugsibly
agitated, and tried not to yell once Deputy Gregory arrivet.a( { 4).

. Whether Mobile Crisis was called for Mr. Huelsman or Mrs. Huelsman.
Plaintiffs contend that Deputy Gregory called in regard to Mr. $tueah’s
suicidality and that Mrs. Huelsman was an ancillary requéstat({ 5).
Plaintiffs also contend that Mrs. Huelsman was not inconsolaitil she
learned Mr. Huelsman had killed himselfd.(at 1 5(a)).

. Whether Mrs. Huelsman would have been permitted to go back th&de



house if she requested to. Plaintiffs contend Mrs. Huelsman was clearly
permitted to go back inside the houskl. &t 1 6).

7. Whether Deputies Gregory and Walsh knew Mr. Huelsman was at risk fo
suicide. Plaintiffs contend that the deputies knew that Mr.drumtwas
suicidal, had a history of mental illness, was under the care gthipsist
had access to a gényas violentwasthinking of committing suicide, and that
Mrs. Huelsman was afraid for him to be left alone because he was kuicida
(Id. at 17).

8. Whether Deputies Gregory and Walsh took affirmative actionsribegased
Mr. Huelsman'’s risk of suicide(ld. at | 8).

9. Whether Deputies Ggary and Walsh knew Mr. Huelsman had access to
weapons. Plaintiffs contend that the deputies were informed that M
Huelsman had access to weapons, specifically a ddnat({ 9).

10.Whether Mr. Huelsman was safer before Deputies Gregory and Walsh
separated him from his wife. Plaintiffs note that their CIT expert oghmned
Mr. Huelsman was safer before Deputies Gregory and Walsh separated hi

from his wife. (Id. at T 10).

8 Notably, Plaintiffs do not dispute that Mr. Huelsman told Deputy Gregory that MrssrHae!

had locked up all of the guns in the household and taken away the key. Plaintiffs do not contend
that Mrs. Huelsman informed the deputies that Mr. Huelsman still had access to(&egin

Docs. 60-1 at § 20, 68at § 20). Plaintiffs suggest that Mrs. Huelsman “did not confirm that
every single gun in the house was locked up and inaccessible to Mr. Huelsman.” (Doc. 68-1 at
16 1 11).



11.Whether Deputies Gregory and Walsh were deliberately indifferaht
whether their affirmative actions were reckledsl. &t  11).
12.Whether Sheriff Leahy conducted a meaningful investigatioheof t
Defendants’ actions. Plaintiffs contend that Captain Sellarsirastnative
inquiry was not an investigation and that the only investigavas d'death
investigation.” (d. at 1 12).
13.Whether Defendants denied Mr. Huelsman a reasonable accotionada
violation of the Americans with Disabilitiesct (“ADA”). (Id. at § 13).
C. Procedural Posture
Plaintiffs filed this lawsuit on August 22, 2017. (Doc. 1). Plé&mbring five
causes of action: (i) a 42 U.S.C. § 1983 claim for relief allegingtwis of the Fourth
and Fourteenth Amendment rights to be free from unreasonablé searseizure and
the right to receive due process under dgainstall Defendantsid. at 151), (ii)
wrongful death against Deputies Gregory and Wétshat §52-53), (iii) intentional
infliction of serious emotion distresgjainstDeputiesGregory and Walshd. at I 54),
(iv) violation of theADA againsthe CountyDefendantsidl. at 1155-58), and (v)
negligent infliction of emotional distresgjainstDeputiesGregory and Walshd. at
19 59-60).
OnMarch 18 2019, Defendarg filed the motion for summaryjudgment, seeking
dismissal of all of Plaintiffs’ clans. (Doc.60). Themotionfor summary judgmertias

been fully briefed, an®laintiff's motion for leave to file aurreply(Doc. 20)is also fully



briefed The Court will analyze that motion first before turning to the motion for
summaryjudgment.
I. MOTION FOR LEAVE TO FILE SUR -REPLY

The Local Civil Rules permit the filing of a motion and memorandu support, a
memorandum in opposition, and a reply memorandum. S.D. OhidRCi:2(a)(1)(2).
“No additional memoranda beyond those enumerated will beipednexcept upon leave
of court for good cause shownS.D. Ohio Civ. R. 7.2(a)(2)Generally, “good cause”
exists where the reply brief raises new grounds that were not@acinanovant’s initial
motion. NCMIC Insurance Co. v. SmjtB75 F. Supp. 3d 831, 836 (S.D. Ohio 20E@e
alsoSeay v. Tennessee Valley Authoi3§9 F.3d 454, 481 (6th Cir. 200@)enerally a
court will grant leave to file a sueply “[wlhen new submissions and/or arguments are
included in a reply brief, andreonrmovant's ability to respond to the new evidence has
been vitiated.”)

Here, Plaintiffs argue that there are four instances where Defendantaisade
new arguments or evidence in the reply brief: (1) that Defendantstakedeio state law
immunity because their actions were not reckless (BBat 3); (2) that a reasonable
accommodation (related Blaintiffs’ ADA claim) did not exist “because Deputy
Gregory didn’t have the power or authority to require EMTS to actthesEMTS are a
completelydifferent agency not under control of the Sherrif@. @t 4); (3) that the Court
should analyze this case, not with other suicide cases, bet sibuld simply analyze

whether the “contours of the law regarding state created dangereaains to dfcers

10



responding to 911 calls where an individual ultimately takes own life” was clearly
establishedld. at 5); and (4) that Defendant officers did not believe Mr. Huelsmha to
suicidal as Mrs. Huelsman herself “never actually told the Deptiat her husband was
suicidal.” (d.).

The Court is unpersuaded that any of these instances are in facrgawents.”
Instead, each of these “new arguments” made by Defendants virarene#tde in the
Defendants’ initial brief or were made in response to arguments matientfi3’ brief
in opposition to summary judgment. The Court finds that theretigoun cause
justifying a susreply.

Neverthelessiin this circuit, there is ‘a strong preference that claims be
adjudicated on the merits. National City Bank v. Aronsod74 F.Supp.2d 925, 930
(S.D. Ohio 2007) (citingcoleman v. Shoney's, In@9 F. Appx 155, 157 (6th Cir.
2003)). Courts in this district have “granted to leave file-seply in the absence of good
cause where the nanoving party ‘will suffer no prejudice by the filing of the sur
reply.” NCMIC, 375 F. Supp. 3dt836(citing National City Bank474 F.Supp.2d at
930); see also Burt v. Life Insurance Co. of North Amer&06 WL 4633539, at *3
(S.D. Ohio Aug. 7, 206) (permitting a sureply without good cause shown where
“allowing Defendant to file its SuReply results in no prejudice toward Plaintiff”).

Here, permitting Plaintiffs’ surreply will not prejudice Defendarstst alltimately
has no effect on the outcome@éfendants’ motion for summary judgment

Accordingly, Plaintiffs’ motion for leave to file sueply (Doc. 70) iSSRANTED and

11



the Court will consider Plaintiffs’ streply. (Doc. 701).
1. MOTION FOR SUMMARY JUDGMENT

A. Standard of Review

A motion for summary judgment should be granted if the evidermmited to
the Court demonstrates that there is no genuine issue asrnuasenal fact, and that the
movant is entitled to judgment as a matter of law. Fed. R. Civ. P. 55¢e Celotex
Corp. v. Catrett477 U.S. 317, 322 (1986)nderson v. Liberty Lobby, Ine77 U.S.
242, 24748 (1986). The moving party has the burden of showing the absence of
genuine disputes over facts which, under the substantive lasvrgog the issue, might
affect the outcome of the actioCelotex 477 U.S. at 323. All facts and inferences must
be construed in a light most favorable to the party opposingidtien. Matsushita Elec.
Indus. Co. v. Zenith Radio Cor@.75 U.S. 574, 587 (1986).

A party opposing a motion for summary judgment “may not rest uppmere
allegations or denials of his pleading, but . . . must set forth sptgts showing that
there is a genuine issue for trial®nderson477 U.S. at 248.

B. Analysis

Here, Defendantarguethat allof Plaintiffs claims fail as a matter of law. First,
Defendants contend that Deputies Gregory and Walsh areéntitiualified immunity
on Plaintiffs’ constitutional claims. (Doc. 60 at9). Second, Defendants argue that
County Defendantare not liable under § 19&#cause there is no underlying

constitutional violation Third, Defendants argue that Deputies gdrg and Walsh did

12



not intentionally discriminate against Mr. Huelsman or fail to e\a reasonable
accommodaon in violation of theADA. Fourth, Defendants argue th2¢puties

Gregory and Walshre entitled tstatutoryimmunity for the state law claims pursuant to
Ohio Revised Code § 2744.8Pseq Fifth, Defendants contend thatven if Deputies
Gregory and Walsh are not entitled to statutory immunity for the kta claims—they

are not liable under the state lawigia. The Court will address each argument in turn.

1. Deputies Gregory and Walsh are entitled to qualified immuny

Defendants argue that Deputies Gregory and Walsh are entitiedlibed
immunity for Plaintiffs’ claims brought under § 1983.

Qualified immunity protects officers from liability for mistakes aivland fact.
Chappell v. City of Clevelan&85 F.3d 901, 916 (6th Cir. 2009)he defense of
gualified immunity completely protects government officials perfogwliscretionary
functions from8 1983 actions unless their conduct violates “clearly estadalistatutory
or constitutional rights of which a reasonable person would kaewn.” Harlow v.
Fitzgerald 457 U.S. 800, 817 (1982 right is “clearly established if [a] reasonable
official would understand that what he is doing violates tiiglt.” Anderson v.
Creighton 483 U.S. 635, 640 (1987).herefore Deputies Gregory and Walsine
entitled to qualified immunity if reasonable offisevould have believed that tine
conductwas lawful, “in light of clearly established law and the inform@a{Deputies
Gregory and Waldhpossessed.Bell v. City of East Cleveland997 WL 640116, at *2

(6th Cir. 1997)citing Creighton 483 U.S. at 641

13



Qualified immunity ordinarily applies unless it is obvioust tha reasonably
competent official would have concluded that the actionsitalexre unlawful.Bell,

1997 WL 640116, at *8citing Ewolski v. City of Brunswi¢ck87 F.3d 492, 501 (6th Cir.
2002). Qualified immunity “gives ample room for mistaken judgmentgimtecting

‘all but the plainly incompetent or those who knowingly violdte law.” Hunter v.
Bryant 502 U.S. 224, 229 (199{quotingMalley v. Briggs475 U.S. 335, 34(31986)).

“Qualified immunity is ‘an entitlement not to stand trial or fdoe dther burdens
of litigation.”™ Mitchell v. Forsyth472 U.S. 511, 526 (1985).he privilege is “an
immunity from suit rather than a mere defense to liability; and hkalsolute immunity,
it is effectively lost if a case is erroneously permitted to go ta™tridl at 526. As a
result, the court must resolve qualified immunity questidtiseaearliest possible stage in
litigation. Hunter, 502 U.S. at 227.

Plaintiffs bear the burden of showing that defendants are not entitledltbegua
immunity. Untalanv. City of Lorain 430 F.3d 312, 314 (6th Cir. 2005)here is
generally a twestep analysis to determine whether a police officer is entitlgdadbfied
immunity. Thacker v. Lawrence County/82 F App’'x 464, 46869 (6th Cir. 2006)
(citing Estate of Carter v. City of Detroid08 F.3d 305, 311 (6th Cir. 2005)).The
first step asks whether the police officer violated a constitdtrigiat. Bell, 1997 WL
640116, at *3.The second step determines whether the right was clearly sis&abin a
“particularized sense,” such that a reasonable officer confrontedhg same situation

would have known thaheir actionsviolate that right.Id. The court has discretion to

14



decide which of the two elements to address fit(citing Pearson v. Callaharb55
U.S. 223, 236 (2009)

The Court will first analyze whether Deputies Gregory and Walslateid a
constitutional right of Mr. Huelsman

a. Deputies Gregory and Walsh did not violateMr. Huelsman'’s
Constitutional Rights

To adequately allega 8§ 1983 claim, Plaintiffs must plead facts that show the
deprivation of a constitutional right caused by someone actitgrwolor of state law.
McQueen v. Beecher Cmty. Set83 F.3d 460, 463 (6th Cir. 2006kenerally, “a State's
failure to protectin individual against private violence does not constaut®lation of
the Due Process ClauseDeShaney v. Winnebago Cty. Dep't of Soc. Set89.U.S.
189, 197, 109 S.Ct. 998, 103 L.Ed.2d 249 (198®)wever, Courts recognize exceptions
to this rule including the “statereated danger” exception, the “special relationship”
exception, or the “shocks the conscience” exceptidere, Plaintiffsclaim that Deputies
Gregory and Walsh violated Mr. Huelsman’s Fourteenth Amendmeéstantive due
process right by “taking affirmative actions that increased thgatao Mr. Huelsman
that he would commit suicide (Doc. 66 at 19). Thus, Plaintiffs claim that the “state
created danger” exception applies.

As an initial matterit is important toexaminethe Sixth Circuit statereated
danger jurisprudence in instances of suicibefendants note that the Sixth Circuit has
never imposed liability on state officials in situations imiog suicides. (Doc. 69 at 8).

In Cutlip v. City of Toledpthe Sixth Circuit explained why the stateated danger

15



theory is generally inapplicable in cases involving seicid

The rarity ofDeShaneyiability for suicides can be partially attributed to
the high standard of proof in stateeateddanger cases, but it is also
uniquely difficult to assign constitutional liability to thevggsnment when
the noncustodial victim harms himself. As a general principle, people
cannot violate their own constitutional rights, and where a perskesa
free and affirmative choice to end his life, the responsibility foabigns
remains with him. That a state official somehow contributed &rsop's
decision to commit suicide does not transform the victim imecstate's
agent of his own destruction.

488 F. App'x 107, 116 (6th Cir. 201@jting Jones v. Reynold438 F.3d 685, 694 (6th
Cir. 2006) (holding that where a person “bears some responsibilitydoisks she has
incurred, it is even more difficult to say that the ‘state’ has ‘createddtinger’ to her
by its affirmative acts”)

In Jahn v.Farnsworth theSixth Circuitreemphasizeds finding in Cutlip:

When this Court confronted the application of the sta¢ateddanger

doctrine in instances of suicide @utlip, we noted that the Circuit “has

never found liability under the stateeateddanger doctrine where the

victim committed suicide.” We reiterate here that this is due tpdhe

high standard of proof in statelated danger cases, but also because

“people cannot violate their own constitutional rights, aihere a person

makes a free and affirmative choice to end his life, the respotysibilihis

actions remains with him.”
617 F. App'x 453, 463 (6th Cir. 201&juotingCutlip, 488 F. App’x at 116jinternal
citation omitted)

Plaintiffs point to two recent cases from this distraticluding one by this
Court—that permittecstatecreated danger claimts proceed evewherean individual

committed suicide See Estate of Olsen v. Fairfield City School Dist. Bd. of Edugat

341 F.Supp.3d 793, 803 (S.D. Ohio 2018). Barret); Meyers v. Cincinnati Bd. of

16



Education 343 F.Supp.3d 714, 725 (S.D. Ohio 2018). Black). Those two cases are
clearly distinguishabl&om the matter at hand

To name a few distinctiongrst, OlsenandMeyerswere at the motion to dismiss
stage, sall well-pleaded factual allegations were taken as t&econdneither case
involved qualified immunity.Third, bothOlsenandMeyersinvolved school officials
taking actions that increased students’ risk of committingdsudtie to bullying. The
statecreated danger case law is different in actions involving podisgonding to 911
calls involving suicideand school bullying that leado suicide. That is largely because
both OlsenandMeyersrelied on Sixth Circuit opinion that came after bGulip and
Jahnthat found “[i]f a school is aware of a student being bullied but do#sng to
prevent the bullying, it is reasonably foreseeable that the vidtthedullying might
resort to setharm, even suicide. Tumminello v. Father Ryan High School, |r&78 F.
App'x 281, 288 (6th Cir. 2017)ourth, in botiOlsenandMeyers the bullied students
only became suicidal after the defendants committed the affirenatite at issue. In this
case, Mr. Huelsman was suicidal before Deputies Gregory and Walshdaatittee
Huelsman residence. Therefore, the two cases identified by fdaamé clearly
distinguishable from the Sixth Circuit opinions finding tlggnerally situationswhere a
victim commits suicide are incongruous with a statsated danger theory.

Nevetheless, the Court will now analyze whether the Plaintiffs haveuadely
stated a statereated danger claims against Deputies Gregory and Walsinder to

succeed ol stde-created dangealaim, Plaintiffs must show:

17



(1) an affirmative act by the state which either created or increasadkhe

that the plaintiff would be exposed to an act of violence lbyrd party; (2)

a special danger to the plaintiff wherein the state's actionsgptae

plaintiff specifically at risk, as distinguished from a risk that afféots

public at large; and (3) the state knew or should have knowitdtactions

specifically endangered the plaintiff.
Jones v. Reynoldd438 F.3d 685, 690 (6th Cir. 2006) (quotidgrtwright v. City of
Marine City, 336 F.3d 487, 493 (6th Cir. 2003)).

I Affirmative Act

To satisfy theaffirmative-act elemenof a statecreated danger claita plaintiff
must point to conduct that either created or increased a risk ofamatislemonstrate that
not only could the state actor have saved him from that harmdouthelt the plaintiff
was safer before the state action than he was aftavlif. v. Perry Cty. Children &
Family Servs.2017 WL 6508573, at *5 (S.D. Ohio Sept. 13, 20&if)d, 725 F. App'x
400 (6th Cir. 2018) (quotingnglerv. Arnold 862 F.3db71,575(6th Cir. 2017)
(internal quotation marks omitted

Plaintiffs identify the following affirmative actions committed by Depatie
Gregory and Walstkeeping Mr. Huelsman in his home, removingwite from the
home, leaving the home, calling off the EM®&t, and removing all supervision over Mr.
Huelsman.(Doc. 1 at 1 38) While itisdisputed whether Deputies Gregory and Walsh
were aware that Mr. Huelsman was suicidal before they arrived at gisniran
residence, the evidence shows that the danger of Mr. Huelsmanttiognsuicide

existed befor¢he conduct at issuel heissue thereforejs whetherthe actionsdentified

by Plaintiffsincreased the risk of Mr. Huelsman committing suicide.
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The Court finds, keeping in mind the high standard of proof requirestdte
created danger claimthatthere is nosufficientevidence that Deputies Greg@wand
Walsh’s conduct constitutes an affirmative act that increagedsth of Mr. Huelsman
committing suicide.

Although not completely analogous, the case most insteudithe Sixth Circuit’s
decision inMcQueen v. Beecher Cmty. Set83 F.3d 460 (6th Cir. 2006). McQueen
the Sixth Circuit held that a teacher did not commit an affirmativéhatincreased the
risk of a student shooting another student when she left theodassinattended. There,
the court concluded that the danger to the victim was the otltardts possession of the
gun and the victim’s presence in the roolth. at 46566. The Sixth Circuit affirmed the
district court’s conclusion that the plaintiff's contention ttie shooter would not have
been able to fire the gun if the teacher had been in the room washimels¢ht
deduction.” Id. at 465(quoting the district court decisianYhe court further found that
had the teacher been in the room, there was no guarantee thattter teould have
been able to prevent the shiog. Id. at 466.

Here, because Mr. Huelsman was suicidal and had access tdlzetpmne

® As discussethfra, while Plaintiffs contend it is in dispute whetherddées Gregory and

Walsh were aware Mr. Huelsman had access to a gun. It is undisputed, however, that Mr.
Huelsman told Deputy Gregory that Mrs. Huelsman had locked away all of his guns, and that
Mrs. Huelsman never told the deputies that he had accasgue. $eeDocs. 60-1 at T 20, 68-1
at 1 20).

Moreover, Plaintiffs fail to make any showing that the actions of Deputies gregwalsh

increased Mr. Huelsman’s access to a gun, as there is no evidence relating to whenr where, o
how Mr. Huelsmanecessed the gun.
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Deputies Gregory and Walsh arrived, the Court cannot conclutéhéhalleged
affirmative actions increased the risk of Mr. Huelsman committingd®li As in
McQueenhadDeputies Gregory and Walsh not separated Mr. and Mrs. Huelsimian
called offthe EMS unit, or not leftMr. Huelsman unsupervised there is no guarantee that
they would have beeable to prevent Mr. Huelsman from shooting hims&iée Shaw v.
City of Dayton, Ohip183 F. Supp. 3d 876, 8838 (S.D. Ohio 2016xff'd sub nom
RACHEL SHAW v. CITY OF DAYTON, ET (&th Cir.June 2, 208) (granting
defendant’s motion for summary judgmenstatecreated danger claim in finding that
police officer did not increase an individual’s risksofidde because the individual
“committed an act of violence on himself. [The individual] couldehaccomplished the
same end, although perhaps biyaitient means” if the officer had conducted a different
act). To speculatetherwise would béappropriatesecondguessing withhindsightbias
Indeed,in her deposition, Mrs. Huelsman stated that she though it was dlgogavhen
Deputy Gregory toldher to go outside because “I was thinking that he was trying to
diffuse the situation by not talking about [Mr. Huelsman] right inthafrhim.” (Doc. 39
at PAGEID# 238).Moreover, as Mrs. Huelsman specifically told Deputy Gregory that
she was afraid d¥ir. HuelsmanDoc. 631 at 126), the deputies’ actions may have
prevented additional injuries

While the Court does not find that théseno scenario where the affirmative
actions of a police officezould create oincrease the risif an individualcommiting

suicide, this is not that case. Thus, the Court comes to the saochgésecmmas the Sixth
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Circuit in Cutlip andJahn Plaintiffs havenot met thehigh standard of proatquired to
prove astatecreated dangeclaim as they havé&iledto show that Deputies Gregory and
Walshcreated or increased the danger of Mr. Huelsman committing suide, 488
F. App’x at 116;Jahn 617 F. App>at463
ii. Mental State

Although the Courfinds that Plaintiffs have not satisfied the first element of the
statecreated danger test, even if they had, they fail to demonsteatBdputies Gregory
and Walsh had the required mental state to satisfy the third relemastatecreated
danger chim.1®

Themental state required to satisfy thed prongof the statecreated danger test
amounts to deliberate indifference, which the Sixth Circuit‘égeated . . . with
subjective recklessnessMcQueen433 F.3d at 469. In order to show subjexti
recklessness, the state official “must both be aware of facts frach te inference
could be drawn that a substantial risk of serious harm exist$jeamust also draw the
inference.” Id. “The government's conduct must be so egregious that it caaicht® be
arbitrary in the constitutional sense, but the standard isliwatad yard stick.”ld.
(quotingEwolski 287 F.3d at 510) (internal quotation marks omittefl)bjective
recklessness can be “proven circumstantially by evidenceispdnat the risk was so

obvious that the official had to have known about Brikowski. City of Akron 326

10 Defendants only briefly dispute that Plaintiffs fail to satisfy the secomaegieof the state
created danger tesBéeDoc. 60 at 2223). Here, the Court finds that it is clear that the second
prong of the state-created dantgst is satisfied as the alleged danger is specific to Mr.
Huelsman, not the public at large.
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F.3d 702, 710 (6th Cir. 2003).

Plaintiffs argue that Deputies Gregory and Walsh “acted withatate
indifference because they [] knew [Mr. Huelsman] was in a mental heradiy from
which they could infer he was at risk of suicide.” (Doc. 66 at 30).

Yet the undisputed facts show thadlthough they arguablgouldhave drawn the
influence that Mr. Huelsman was suiciddDeputies Gregoryrad Walshdid notdraw
the inference that Mr. Huelsman wascidal,and their conduct was not egregious.

The record makes clear that Deputies Gregory and Walsh were aafatieety
were responding to a mental health issue at the Huelsman residieiscisputed
whether the deputies were aware that they were being dispditeteesuicide related call
when they arrived at the Huelsman residefidrit even assuming they were awtrat
the caller expressamncern that Mr. Huelsman may be considering daitheir conduct
wasneitheregregiousior reckless.

When Deputy Gregory arrived at the Huelsman residence, Mrs. Huelgsasza
crying,and Mr. Huelsman was calm. Mrs. Huelsman told Deputy Gregory Mr.
Huelsman was hearing voices, but Mr. Huelsman explained thatdmét Wwaaring voices

and realized that the radio was on. Mrs. Huelsman told Deputy Grigd Mr.

1 Dispatch did not tell Deputy Gregory that it was a suicide call over the radio. 3042 at
PAGEID# 178590). Yet the computer terminals in the deputiediigles contained a
computer-aided dispatch (“CAD”) report stating that they were responding toiavoding
psychiatric, abnormal behavior and a suicide attempt. (Doc. 41-6 at PAGEID# 467—-68). In his
deposition, Deputy Gregory attested that he did not have time to review the CAD. RBpart

50 at PAGEID# 1482).
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Huelsman was paranoid because he believed she causedrea@lstop working, but
Mr. Huelsman explained that his electronics were not wgrgnoperly. Mrs. Huelsman
had never confirmed whether the electronics were workaged on these interactions,
Deputy Gregonheededhe concerns expressed by Mrs. Huelsrbaiit would not be
obviousthatMr. Huelsman was suicidal

Deputy Gregory then separated Mrs. and Mr. Huelsman. Mrs. Huelsman
expressed that she thought her husband needed to go topifialhbst Deputy Gregory
explained that he did not have probable cause to remove Mr.riarefsom the
residence and transport him to the hospital. It was only theiMtisaHuelsman
expressed that she was afraid of her husband and afraid that he suggided. Yet, Mr.
Huelsman heard this and explained that the only statemenrade was that if he ever
killed himself, shavouldn’t be able to afford their hous®Vhile this statement is cause
for concern, it does not obviously demonstrate that Mr. Huelsnaarsuicidal.See
Shaw 183 F.Supp.3d. at 882, 887 (finding that police officer was ndietaliely
indifferent even though individual who eventually committedtisie asked him “if
people went to hell if they commit suicide.”)

When Deputy Walsh arrived and spoke to Mrs. Huelsidaputy Walshalso
concludedhat there was not probable cause to transport Mr. Huelsntiae bmspital
against his Wl. Therefore, Deputy Walsh and Gregerywho had both received
extensive trainingn dealingwith mentaly ill andsuicidalindividuals (Doc. 48 at

PAGEID# 1187; Doc. 50 at PAGEID# 143%Yyletermined that there was not probable
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cause to place Mr. Huelsman into custody as a suicide Nskably, Deputy Gregory
had responded to calls and then transported individuals tq#didsr a mental health
evaluation and/or2 hourhold 61times between February 29, 2008 and February 15,
2018. (Doc. 641 at  60). Therefore, while there had been incidences where the
deputies actually inferred a rigk suicide, this incident was not one of those times.

Nevertheless, even though the deputies did not believe thatudlsiHan was a
suicide risk, they still decided to contact Mobile Crisis to help withdituation. This
evidence shows that the deputies did not act with calimigarence, but were actually
trying to resolve the situation and make sure harm did not comthey Mrs. or Mr.
Huelsman.

Plaintiffs alsocontendhat it is disputed whether Deputies Gregory and Walsh
were aware that Mr. Huelsman had access to algtng the incident.The evidence
shows that the deputiésid been aware that there were guns at the residence before
arriving. However, itis undisputedhat Mr. Huelsman told Deputy Gregory that Mrs.
Huelsman had locked up all of the guns in the household andaalenthe keythat
Mrs. Huelsman heard Mr. Huelsman @#puty Gregoryhat the guns were not
accessiblend did not inform Deputy Gregory otherwisadthatMrs. Huelsman told

Deputy Gregory that she had d&hMr. Huelsman’s gun§, andshenever toldeither

121n his deposition, Deputy Gregory attested that Mrs. Huelsman “advised that she had hidde
all the guns from him because she was worried about him.” Plaintiffs conesedgked, “[all

the guns?” To which Deputy Gregory responded “[h]idden — well, hidden his guns from him[.]".
(Doc. 504 at PAGEID# 1513). Plaintiffs contend that this testimony shows that théetepu
should have known that guns were accessible to Mr. Huelsman bédesidHuelsman said she
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depuy that Mr. Huelsmamay still have access to a gunSéeDocs. 601 at § 20, 64l at

1 20). Thus, Deputies Gregory and Walsh had no reason to infer that Mr.nilreill
had access to a guandtheywere therefore not deliberately indifferent to the risk of Mr.
Huelsman shooting hired.

Plaintiffs have failed to raise a genuine issue of material fatiow that Deputies
Gregory and Walsh acted with deliberate indifference to Mr. Huelsmigk of suicide.
Ultimately, the Court cannot find that this is one of the rare casese\ithe statereated
danger exception applies to a situation where an individmahtts suiciddbecause
Deputies Gregory or Walsh did not increase the risk that Mr. Haelsmould commit
suicide, nor did they act with deliberate indifference.

b. No clearly establishedconstitutional right was violated

Although the Court need not address the second prong of thiegliahmunity
test, it is worth noting that, even if the Court had found thaubep Gregory and Walsh
violated Mr.Huelsman’sconstitutional rights, thestill would be entitled to qualified
immunity because any constitutional violation was neady established. A law is
clearly established ifa reasonable official would understand that what he is doing
violates that right.”Creighton 483 U.Sat640. As discussedhe Sixth Circuit“has
never found liability under the stateeateddanger doctrine where the victim committed

suicide.” Cutlip, 488 F. App’x at 115Jahn 617 F. App’xat 463. The Court cannot fiid

had “hidden his guns from him,” but she didn’t say she “hidden all of his guns from &€’ (
Doc. 66 at 34). The Court isiimpresse@nd unpersuadday Plaintiffs’ rhetoricalargument.
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that a reasonable police officer would understand the actionsmities Gregory and
Walsh to be unconstitutional, especially in lightaftlip andJahn Therefore, it is clear
here thaDeputies Gregorg and Walsh’s actions on the day of Mr. Huelsman’s suicide
did not violate a clearly established constitutional right.

Plaintiffs have not met their burden of showing that Deputies Gregory andhWals
are not entitled to qualified immunityseeUntalan 430 F.3cat314. Although the
wisdom of qualified immunitjrascome into question in recent months, this is clearly
case where qualified immunity is necessary and prdpeen if their actions show some
mistaken judgment, it is clear that Deputies Gregory andiWedsenot plainly
incompetentandtheydid not knowingly violate the lawSee Hunter502 U.S. at 229.
Accordingly, Defendants motion for summary judgment on Plaih&fs983claim
against Deputies Gregory and Walsh is waen.

2. County Defendantsare notliable under § 1983

Plaintiffsalso bring a 81983 claim against the County Defendants for ‘iragify
Deputy Gregory’s and Deputy Walsh'’s unconstitutionaloasti’ (Doc. 66 at 41).
Plaintiffs concede that “if Defendants Gregory and Walsh did iotdte Jack
Huelsman’s due process rights, the County [Defendants] cantiableefor ratifying the
officers’ actions.” [d.). Here, the Court has found that Deputies Gregory and Walsh did
not violate Mr. Huelsman'’s constitutional righésd,therefore Plaintiffs claims against
County Defendants fail as a matter of law. Accordingly, Defentardgon for

summary judgment on Plaintiff§ 1983claim against County Defendants is wialken.
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3. DefendantsDid Not Violate the ADA

Plaintiffs allege that “Defendants intentionally discrimathtgainst Mr.
Huelsman or failed to provide him a reasonable accommodatien thiey prevented
him from being protected from acting on his suicidal ideationgalations of Title Il of
the Americans with Disabilities Act.” (Doc. 1 at ¥£58). Specifically, Plaintiffs claim
that Mr. Huelsman was denied a reasonable accommoddatemDeputy Gregory called
off the EMS unit. (Doc. 66 at 493

Title 1l of the ADA provides that “no qualified individual with a disabilityagh
by reason of such disability, be excluded from participation in or hiedi¢he benefits of
the services, programs, or activities of a public entity, or be sebjéztdiscrimination
by any such entity.” 42 U.S.C. 8§ 1213The Sixth Circuit has concluded thdte
phrase ‘services, programs, or activities' encompasses virtualytieing a public entity
does.” Tucker v. Tennesseg&39 F.3d 526, 532 (6th Cir. 200@juotingJohnson v. City
of Saling 151 F.3d 564, 56%th Cir. 1998)) A plaintiff may prove discrimination by
eithershowing intentional discrimination or failure to make reasonable accooaation.

McPherson v. MHSAAL19 F.3d 453, 460 (6th Cir. 1997)nder the latter form of

13 plaintiffs appear to have abandortkeir claim that Defendants intentionally discriminated
against Mr. Huelsman.SgeDoc. 66 at 4549). If not, the claim clearly fails as a matter of law.

In order to show intentional discrimination under the ADA, Plaintiffs “must pres@ierece

that animus against the protected group was a significant factor in the positinrbyathe

municipal decisiormakers themselves or by those to whom the decision-makers were knowingly
responsive.”Anderson v. City of Blue Asi98 F.3d 338, 357 (6th Cir. 201feiting Turner v.

City of Englewood195 F. App’x 346, 353 (6th Cir. 2006). Plaintiffs have shown no evidence to
suggest that any Defendants’ actions were taken with animus towards Mmeuod& any

disability he experienced.
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discrimination, “Title Il requires a public entity to makeasonable modification$o its
‘policies, practices, or procedure@ghen necessary to avoid such discriminatiory v.
Napoleon Cmty. Sch137 S. Ct. 743, 749 (2017) (quoting 28 C.F.R. 8§ 35.130(b)(7)
(2016)) “[A] reasonable accommodation claim does not require proof of disatonyn
intent” Dayton Veterans Residences Ltd. P'ship v. Dayton Metro. Hatis, No. 3:16
CV-466, 2019 WL 1331311, at *19 (S.D. Ohio Mar. 25, 20i&)pnsideration
overruled No. 3:16CV-466, 2019 WL 5956543 (S.D. Ohio Nov. 13, 2019)

The Sixth Circuit has not specifically ruled on what constg@t reasonable
accommodation when police officers are responding to 911 acadixyther circuits are
split on what qualifies as a reasonable accommodation irasioritumstancesThe
Fifth Circuit has held that “Title Il does not apply to an officer’stib@streetresponses
to reported disturbances or similar incidents, whether or not tialserzvolve subjects
with mental disabilities, prior to the officer’'s securing the scewkemsuring that there is
no threat to human life.Hainze v. Richard207 F.3d 795, 801 (5th Cir. 2000). The
Fourth Circuit has concluded that exigent circumstances baeahains reasonable under
the ADA, but assumes “that a duty of reasonable accommodaigifsg% Waller ex
rel. Estate of Hunt v. Danville, VA56 F.3d 171, 175 (4th Cir. 2009).

This Court finds that the proper approach for determining whettilee officers
failed to provide a reasonable accommodation when respondingltd call was
articulatedoy the district court itMoore v. City of Berkele\No. 14CV-00669CRB,

2018 WL 1456628 (N.D. Cal. Mar. 23, 2018jf'd, 801 F. App'x 480 (9th Cir. 2020)n
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Moore, the court found “[ijn order to raise a triable issue of fact whethearenffifailed to
provide a reasonable accommodation in the context of an arréaitefpmust make
two showingsl[.]” Id. at *5. First,the plaintiff must produce evidence that a reasonable
accommodation existed that would have helped the disaldaddunal, that the
accommodation was feasible, that in the situation the officer kmeslvould have known
of the accommodation, and that the benefit of providing the ancoiation outweighed
the burdens of doing sdd. (referencingJ.S. Airways, Inc. v. Barnet35 U.S. 391,
401-02 (2002)).“Secondthe Plaintiff must establish that there is a basis in the record
from which a reasonable juror could conclude that the officers failetfdr an
equivalent accommodationlt. “An officer does not fail to reasonably accommodate
when he selects one of two equally attractive optiois.(citing Waller, 556 F.3dat
175-76;Van Gorder v. Grand Trunk W. R,B09 F.3d 265, 27271 (6th Cir. 2007)).
This is because, “[o]therwise, plaintiffs would be able to withseamdmary judgment,
because ‘there is always something more or different that cowdddeeen done.”ld.
(quotingWaller, 556 F.3d at 76).

Plaintiffs have failed to makeshowing that there is a triable issue of faat
either of the two prongsf the reasonable accommodation test.

Plaintiffs claim that havingthe EMS unit assess Mr. Huelsman was a reasonable
accommodation “because EMs ready to assess his mental health status and provide
medical treatment or recommend hospitalization for Mr. Huelsmsarecessary.” (Doc.

66 at 49).Yet, the evidence does not demonstrate that EMS was prepareditte@oy
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accommodatiomo assisMr. Huelsman that Deputies Gregory and Walsh were not able
to provide

Plaintiffs assert that the EMS unit was trained to and could have ad9dss
Huelsman’s mental status and asked specific questions reldird Htuelsman'’s suicide
threat level. (Doc. 66 at 8). In order to support this argument, Plaintiffemetethe
deposition testimony of Scott Arthur, one of the EMS techniciarteeditielsman
residence . Arthur stated, “[w]e can assess someone’s mental status, weseas #eeir
physical attributes, we can make a recommendation[.]” (Doc. 42 aER}551).
Arthur stated that he is able to assess mental health “[t]o th& &xég won't answer
guestions appropriately.”ld.). When asked what types of questions he asks to assess
mental state, he stated

The first four questions are always their name or do they know who they
are; do they know where they are; do they understand the tindgayhe

date; and do they understand what's going on around them . . . If they
express that they are suicidal, we would ask them if they hadamyop
hurt themselves.

(Id.). Arthur later clarified the EMS’s ability to provide mental healtreasment, stating
“I mean, we’re not mental health professionals; we’re EMTs and paresnedil we can
do is [ ] ask them questions. Patients frequently deceive us . . . it8méed in scope,
the training we receive.(Id. at 553). Additionally, the other EMS technician at the
scene specifically stated that he had not been trained to &veddeviduals for
psychiatric or mental health conditions. (Doc. 45 at PAGE# 711).

This deposition testimony evinces that the EMS technidanhgot in fact have
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significant training in how to deal with mental health crisesuicidal individuals. At

the same time, Plaintiffs themselves recognize that “both Dep@tegory and Walsh
were trained and experienced in dealing with mentally ill amddal individuals.”

(Doc. 66 at 31). Plaintiffs also emphasize that Deputy Gregory kéeh®ve training,
having completed a 48our Crisis Intervention course, focused on mental health crises,
including bipolar disorder and suicide risk.d.j. The record—and Plaintiffs own
brief—reflects that the deputies had more training and experiendagleath mentally

il and suicidal individuals than the EMS technicians.

Plaintiffs have failed to provide any evidence demonstratinghlesEMS unit
would have been able to provide an accommodation that wiauks helped Mr.
Huelsman that the deputies were unable to provide. TherefordjfRdiave failed to
meet the first prong of the reasonable accommodation test.

Even ifthe Court found that Plaintiffs had shown that the EMS techrsicigane
able to provide an accommodation that would have helped Mr. iHae]Plaintiffs &o
fail to make a showing under the second prong of the reasonablaraodation test.
Here, a reasonable juror could not conclude that the officers failgiter an equivalent
accommodation. As mentioned, Deputies Gregory and Walsh raared to provide the
exact accommodation that Plaintiffs claim the EMS unit chale offered. Moreover,
Deputy Gregory called Mobile Crisis to the scene to evaluatddMelsman. Mobile
Crisis is specifically trained and experienced in dealing migmtally ill and suicidal

individuals. Thus, Deputy Gregory chose to call mental heattiegsionals to evaluate
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Mr. Huelsman instead of EMS technicians without significanhiingi on how to deal
with mental health crises. Deputy Gregory didjostchoose an equally attractive
option by calling Mobile Crisis to evaluate Mr. Huelsman insigfatie EMS unit, he
arguablychose a more attractive option. Unfortunately, Mr. Huelsman conaimitte
suicide before Mobile Crisis arrived, but he was not denied anebk accmmodation.
Therefore, because Plaintiff has not established that there sésarbthe record
from which a reasonable juror could conclude that Defendants faileffier a reasonable
accommodation, Plaintiffs’ ADA claim fails as a matter of la&ccordngly,
Defendants’ motion for summary judgment on Plaintiffs’ ADA claim &lstaken.

4. Deputies Gregory and Walsh are entitled to statutory immunity for state
law claims

Finally, Defendants move to dismiss Plaintiffs’ state lawnetaagainst Deputies
Gregory and Walsh. Defendants contend that Deputies Gregok/ast are entitled to
immunity under R.C. 8 2/4.03(A)(6) Plaintiffs argue that Deputies Gregory alidlsh
are not entitled to statutory immunity because their “acts orsoonis [were done] with
malicious purpose, in bad faith, or in a wonton or reckless manner..CO.R
§27444.03(A)(6)(b).

Under Ohio law, “reckless conduct is characterized by the carssdisregard of
or indifference to a known or obvious risk of harm to another thatreasonable under
the circumstances and is substantially greater than negtigeduct.” Anderson v.
Massillon 134 Ohio St.3d 380, 204Qhio-5711, 983 N.E. 2d 266, 2731.

Recklessness can be defined as a “perverse disregard of a known risk.”
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Myrick v. City of CincinnatiNo. G080119, 2008 Ohio App. LEXIS 5730,

at 1 18 (Ohio App. Dec. 26, 2008). This includes a failure to act in

“contravention of a duty” whethe actor knows, or has reason to know,

facts that “would lead a reasonable person to realize suchiciocreates

an unreasonable risk of harm substantially greater than the risksaecéo

make the conduct negligentFowler v. Williams County Comrs;r682

N.E.2d 20, 27 (Ohio 1996).

McCullum v. TepeNo. 1:08CV-387, 2011 WL 13186318, at *12 (S.D. Ohio March 28,
2011.

The Sixth Circuit has found thathere a reasonable juror could not find that
officers acted with deliberate indifference, “there is insufficentdence to find that they
acted with malicious purpose, in bad faith, or in a wanton or recklasser.” Ruiz
Bueno v. Scatb39 F. App'x 354, 365 (6th Cir. 20168¢e alsd-armerv. Brennan511
U.S.825, 836(“It is, indeed, fair to say that acting or failing to act with deliberate
indifference to a substantial risk of serious harm to a prisoner igjtineaéent of
recklessly disregarding that risk.'§tefan v. Olso}97 Fed App’'x 568, 586881 (6th
Cir. 2012) (noting similarities between the “deliberate indiffererstahdard and Ohio's
“wanton or reckless manner” standard).

As discussedupra even with all facts and inferenced construed in the light most
favorable to Plaintiffs, a reasonable juror could not find that Dep@regoy and Walsh
acted with deliberate indifference. For the same reasons, Plaiatfi®icshow that
Deputies Gregory or Walsh acted in a wanton or reckless mahhes. Deputies

Gregory and Walsh are entitled to statutory immuaitger R.C. 8 2744.03(A)(6).

Accordingly, Defendants’ motion for summary judgment on Plainstiste law claims is
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well-taken.
IV. CONCLUSION
Accordingly, for the reasons outlined above:
1) Plaintiffs’ motion for leave to file sureply (Doc. 70) iISSRANTED.
2) Defendant’s motion for summary judgment (Doc. 63 RANTED.

3) The Clerk shall enter judgmeatcordingly whereupon this case is
TERMINATED from the docket of this Court.

IT IS SO ORDERED.
Date: 9/30/2020 /sl Timothy S. Blek

Timothy S. Black
United States District Judt
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