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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

D’JANGO HENDRIX, Case No. 1:1¢v-623

Petitioner,

Back, J.

VS Bowman M.J.
WARDEN, LEBANON REPORT AND
CORRECTIONAL INSTITUTION, RECOMMENDATION

Respondent.

Petitioner, a prisoner at the Lebanon Correctional Institution, has filed a prities pe
for a writ of habeas corpus pursuant to 28 U.S.C. § 2254. This matter is before the Court on
petitionets motion to holdthe petitionin abeyance. (Doc. 2). For the reasons stated below, the
undersigned recommends that petitioner’'s motion be granted.

In the petition, petitioner challenges his January 24, 2014, Hamilton County, Ohio
conviction and sentence for four counts of attempted murder, four counts of felonious assault,
and two counts of having weapons while under disabilBeeDoc. 1). Petitioner raises the
following seven grounds for relief

GROUND ONE: The trial court abused its discretion in making severatomgr
evidentiary rulings.

Supporting Facts The trial court improperly allowed the State to impeach
Hendrix’s credibility with his prior convictions, including two convictions to
which he had already stipulated, and improperly refused to allow Herarix t
present closing arguments regarding the trajectory the bullet with \ubictas
shot took through his body.

GROUND TWO: The trial court’s denial of Hendrix’Batsonchallenge to the
State’'s use of a peremptory challenge against a prospective fematanAfri
American juror was clearly erroneous.

Supporting FactsThe State used a peremptory challenge in a discriminatory
fashion to strike a female Africelimerican juror and gave raceutral reasons
for doing so, but those reasons had a discriminatoepint
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GROUND THREE: Hendrix was denied the effective assistance of counsel.

Supporting Facts Hendrix’s trial counsel was ineffective for allowing for
unrecorded sidebars to be summarized by the trial court; for failing to use a
peremptory challenge am biased juror who counsel tried to strike for cause; for
failing to make an opening argument even after deferring opening argument; and
for failing to present medical and ballistic and forensic witnesses.

GROUND FOUR: The jury erred in finding Hendrixugjty of attempted murder
and felonious assault against Kevin Tye and Christopher White where those
convictions were based on insufficient evidence.

Supporting FactsThe State failed to present any evidence whatsoever that
Hendrix fired a gun toward Kevin Tye or Christopher White

GROUND FIVE: Hendrix’'s convictions for attempted murder and felonious
assault were contrary to law.

Supporting FactsThe manifest weighdnd sufficiency of the evidence shows that
Hendrix acted in selfiefense.

GROUND SIX: Hendrix was denied a fair trial because of the cumulative effect
of the errors at trial.

Supporting Facts: Even if the court did each error in Hendrix's trial did no
individually warrant reversal of his convictions, the cumulative effect of those
errors does warrant reversal.

GROUND SEVEN: Hendrix’s maximum, consecutive sentences were contrary to
law.

Supporting FactsThe trial court erred in failing to consider the seriousness of
crime and recidivism factors under 8R.C.29294i2) when it sentenced Hendrix

to maximum consecutive sentences for four attempted murder convictions with
specifications and his having weapons under disability conviction.

(Doc. 1). On the same day petitioner submitted his habeas petition, he also filedratonoold

his petition in abeyance while he finishes exhausting his-ctaie remedies. (Doc. 2).

Petitioner noted that he had a post-conviction petition pending in the Ohio Court of Appeals, in
which petitioner raises the ineffective assistance of trial counsel claim a&divianais third
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ground for relieft To date, petitioner’s appeal remains pending in the Ohio Court of Apeal
On July 24, 2018, the appeals court ordered “the Clerk of the Hamilton County Court of
Common Pleas to complete and transmit the defense exhibits and any other metessary to
complete the appellate record in this cause . . . on or before August 6, 2018.”

An application for a writ of habeas corpus by a state prisoner shall not bedguatgss
the petitioner has exhausted his state court remedies, there is an absence td staddab
corrective process, or circumstances exist that render such process ireetteptiotect
petitioner’s rights. 28 U.S.C. § 2254(b)(1). A state defendant with federal consadutiaims
is required to first fairly present those claims to the state courtsifigideration because of the
equal obligation of the state courts to protect the constitutional rights of crimfaatidats, and
in order to prevent needless friction between the state and federal Gegté\nderson v.
Harless,459 U.S. 4, 6 (1982) (per curian®icard v. Connor404 U.S. 270, 275-76 (1971).
Under the “fair presentation” requirement, “state prisoners must givestigecsiurts one full
opportunity to resolve any constitutional issues by invoking one complete round of the State
established appellate review process,” which, in Ohio, includes discretiomeay e the Ohio

Supreme CourtSee O’Sullivan v. Boerckd26 U.S. 838, 842 (199%afley v. Sowder902

! Specifically, petitioner claims that his trial counsel was ineffectiveaiting to introduce a ballistics expea

testify regarding “guns and ammunition, gunfire, locations of theigunfounds, and bullet trajectories to support

his trial defense and to undermine the State’s theories in support ofygios& (Doc. 7, Ex. 18 at PagelD 231).

On October 3120186 the trial court deniethe petition on the ground that the claim was barred under the doctrine of
res judicataand, in the alternative, the affidavit of the ballistics expert purportingow #hat petitioner acted in
selfdefense was not credibl¢SeeDoc. 7, Ex. 21). In his pending appgagtitioner claims that the trial court erred

in finding that his claim was barred under the doctrineesfudicatabecause the motion relies on evidence outside
of the trial recordand maintains that his &licounsel was ineffective for failing to procure and introduce the expert
testimony at trial.

2 Viewed at https://courtclerk.org under Case Number C 16008Bi&. Court may take judicial notice of court
records that are available online to membetthefpublic. See Lynch v. Lei882 F.3d 642, 648 n.5 (6th Cir. 2004)
(citing Lyons v. Stovall188 F.3d 327, 332 n.3 (6th Cir. 1999)).
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F.2d 480, 483 (6th Cir. 199Q)eroy v. Marshall,757 F.2d 94, 97, 99-100 (6th Cir. 1985).

If the petitioner fails to fairly present his claims through the requisite le¥state
appellate review, but still has an avenue open to him in the state courts by which preseay
the claims, his petition is subject to dismissal without prejudice for failure tasixsiate
remedies.See28 U.S.C. § 2254(c). Although the exhaustion requirement is not jurisdictional,
and an application fawrit of habeas corpus may be denied on the merits notwithstanding the
petitioner’s failure to exhaust state remedseg28 U.S.C. § 2254(b)(2), there is a strong
presumption in favor of requiring exhaustion of state remed@es. Granberry v. Greef81
U.S. 129, 131 (1987). A “mixed” petition containing both unexhausted claims and claims that
have been fairly presented to the staterts is subject to dismissal without prejudice on
exhaustion groundsRose v. Lundy55 U.S. 509, 510, 522 (1982).

Since the enactment in 1996 of the Antiterrorism and Effective Death Penalty Ac
(AEDPA), which “preservedlundys total exhaustion requirement,” but also imposed ay@ae-
statute of limitations on the filing of federal habeas petiti®msnes v. Webeg44 U.S. 269, 275
(2005), some federal courts (including the Sixth Circuit) have adopted adisti@abeyance”
procedure to ensure hasereview is not precluded in the class of cases where a {iiteely
federal habeas petition is dismissed on exhaustion grounds and petitioner subsegfuemns|yo
federal court to present his claims in a renewed petition after exhaustingt@isesedies only
to find that his claims are barred from review by the ype@- statute of limitations set forth in 28
U.S.C. § 2244(d)(1)See, e.g., Griffin v. Rogei308 F.3d 647, 652 & n.1 (6th Cir. 2002);
Palmer v. Carlton276 F.3d 777, 778-81 (6th Cir. 2002).

In Rhines544 U.S. at 276, the Supreme Court affirmed that district courts have the
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discretion to issue stays in habeas cases, but that such discretion is citmohtsctine extent it
must “be compatible with AEDPA'’s purposesrhe Court pointed out that one of the AEDPA’s
purposes is to “reduce delays in the execution of state and federal crimieakcssiibased on
the “well-recognized interest in the finality of state judgments.”’(quotingWoodford v.
Garceau,538 U.S. 202, 206 (2003), abdincan v. Walker533 U.S. 167, 179 (2001)). In
addition, the AEDPA's statute of limitations tolling provision was intended to “neaafpthe
importance of.undys “simple and clear instruction to potential litigants: before you bring any
claims in £deral court, be sure that you first have taken each one to state ¢duat.276—77
(quotingLundy,455 U.S. at 520).

The Court went on to determine that:

Stay and abeyance, if employed too frequently, has the potential to undermine

these twin purpges. Staying a federal habeas petition frustrates AEDPA’s

objective of encouraging finality by allowing a petitioner to delay the resolution

of the federal proceedings. It also undermines AEDPA’s goal of streamlining

federal habeas proceedings by dedrgpa petitioner’s incentive to exhaust all

his claims in state court prior to filing his federal petition. . . .

For these reasons, stay and abeyance should be available only in limited
circumstances.

Id. at 277.

The Court held that stay and abeyance “is only appropriate when the dairict ¢
determines there was good cause for the petitioner’s failure to exhaalstimmis first in state
court,” and that, “even if a petitioner had good cause for that failure,” it would dmiaa af
discretion for the court to grant a stay where the unexhausted claims “arg plaritless” or
the “petitioner engages in abusive litigation tactics or intentional ddthyat 277-78.
However, on the other hand, “it likely would be an abuse of discretion for a districtcalany
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a stay and to dismiss a mixed petition if the petitioner had good cause falunesttaexhaust,
his unexhausted claims are potentially meritorious, and there is no indicatidmetpatitioner
engaged in intentionally dilatory litigation tacticdd. at 278.

In the absence of clear guidance from the Supreme Court, the federal coudsfaese
as to what constitutes “good cause” within the meanirighoes See, e.g., Williams v. Hurley,
No. 2:05€v-985, 2006 WL 1650771, at *10-11 (S.D. Ohio June 6, 2006) (Report &
Recommendation) (King, M.J.) (discussing the split in authority as to whethese'standard of
Rhinesrequires a lesser showing than that for procedural default” and wivegffective
assistance of counsel during state post-conviction proceedings may congttdecause for
failure to exhaust claims in state proceedingadppted, 2006 WL 1804550 (S.D. Ohio June 28,
2006) (Holschuh, J.) (unpublishedge also Tolliver vSheetsNo. 2:05ev-1161, 2007 WL
2462650, at *17-18 (S.D. Ohio Aug. 27, 2007) (Smith, J.; King, M.J.) (unpublished).

In Pace v. DiGuglielma544 U.S. 408, 416 (2005), the Supreme Court stated that a
“petitioner’s reasonable confusion about whethstage filing would be timely will ordinarily
constitute ‘good cause’ for him to file” a petition containing unexhausted claithg ifederal
court. Some courts have concluded that this statem@&atcesupports a more expansive
definition of good causeSee, e.g., Tullis v. KontaNp. 2:06cv1025, 2007 WL 915197, at *5-6
(S.D. Ohio Mar. 26, 2007) (Graham, J.; King, M.J.) (unpubliskatipng Ninth Circuit decision
in Jackson v. Roel25 F.3d 654, 661-62 (9th Cir. 2005), &aker v. Horn383 F. Supp. 2d
720, 747 (E.D. Pa. 2005p¢ee alsdHnatiuk v. TrombleyiNo. 06-13880, 2008 WL 3305157, at
*4 (E.D. Mich. Aug. 11, 2008) (unpublished) (quotiRgines v. Webed08 F. Supp. 2d 844,
849 (D.S.D. 2005) (on remand from Supreme Court’s decisi®mines). In Tullis, after
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detailing the “broad and varied” split in authority, the Court concluded with the folipwi
guotation fronRiner v. Crawford415 F. Supp. 2d 1207, 1209-11 (D. Nev. 2006):
[T]he discussions by the Pennsylvania courBaker and the Nintt Circuit in
Jacksonsupport . . . [the] conclusion that the good cause standard applicable in
consideration of a request for stay and abeyance of a federal habeas petitio
requires the petitioner to show that he was prevented from raising the ¢than, e
by his own ignorance or confusion about the law or the status of his case, or by
circumstances over which he had little or no control, such as the actions of
counsel either in contravention of the petitioner’s clearly expressed desiis€o
the claimor when petitioner had no knowledge of the claim’s existence.
Tullis, supra,2007 WL 915197, at *6.
In this case, the undersigned recommends that the petition be stayed so that petitioner
may attempt to exhautte ineffective assistance of counselrokain hispending post-
conviction petition in the Ohio Court of Appeals and, in the event of an adverse judgment,
through a subsequent appeal to the Ohio Supreme Court. At this point in the proceedings, the
Court cannot conclude thpetitioner'sunexhaustedlaims are “plainly meritless” or that
petitioner has engaged in abusive litigation tactics or intentional dBlaiypes544 U.S. at 277—
78. Furthermore, if the Court were to dismiss the petition without prejudice instdaging
the case, any subsequent petition filed by petitioner raising the claims dikgeataybe
subject to dismissal on statute of limitations grounds.
Accordingly, in sum, after weighing tlhinesfactors, for good cause shown, and out of
concern that the dismissal of the petition at this juncture might unreasonably intyar f
federal review of any of petitioner’s grounds for habeas corpus relieREGOMMENDED

that petitioner’'s motion (Doc. 2)e GRANTED and that the instant proceedingsSFéAY ED

while petitioner is afforded the opportunity to fully exhaust his state courtiemeTo ensure



that judicial and administrative resources are conserved;URTHER RECOMMENDED
that the stay take the form of an administrattasy sind that the case be terminated on the
Court’s active docket.

ITISTHEREFORE RECOMMENDED THAT:

1. The petition (Doc. 1) be administrativelJAYED andTERMINATED on the
Court’s active docket pending petitioner’'s exhaustion of his Ohio remedies. Trehstdg be
conditioned on petitioner’s filing a motion to reinstate the case on this Court’s dotiket
within thirty (30) days after fully exhausting his stateirt remedies through the requisite levels
of state appellate review. Petitioner should be granted leave to reinstedse¢hmn the Court’s
active docket when he has exhausted his Ohio remedies based on a showing that he legis compli
with the conditions of the stay.

2. A certificate of appealability should not issue under the standard set fStttThknv.
McDaniel,529 U.S. 473, 484-85 (2000), which is applicable to this case involving a
recommended stay of the petition so that petitioner can skhaailable state court remedies.

Cf. Porter v. WhiteNo. 0:CV-72798-DT, 2001 WL 902612, at *3 (E.D. Mich. Aug. 6, 2001)
(unpublished) (citingdenry v. Dep’t of Correctiond,97 F.3d 1361 (11th Cir. 1999) (p&tack

case)) (certificate of appealabilitienied when case dismissed on exhaustion grouSes).

generally Carmichael v. Whité63 F.3d 1044, 1045 (8th Cir. 1998hristy v. Horn,115 F.3d

201, 203-206 (3rd Cir. 1997) (order staying habeas petition to allow exhaustion of state remedies
is appealable collateral order). “Jurists of reason” would not find it debatablber this Court

is correct in its procedural ruling that petitioner has failed to exhaust stateeroedies and



that the case should be stayed (as opposed to dismissed witfjadice) pending exhaustion of
such remedie3.

3. With respect to any application by petitioner to proceed on ajppfeaina pauperis
the Court should certify pursuant to 28 U.S.C. § 1915(a)(3) that an appeal of any Ordegadopti
this Report and Recommendation would not be taken in “good faith,” and theb&hiné
petitioner leave to appei forma pauperis.SeeFed. R. App. P. 24(aKincade v. Sparkman

117 F.3d 949, 952 (6th Cir. 1997).

s/ Stephanie K. Bowman
Stegphanie K. Bowman
United States Magistrate Judge

3 Because this Court finds the first prong of 8lackstandard has not been met in this case, it need not address the
second prong dflackas to whether or not “jurists of reason” would find it debatable hegietitioner has stated
viable constitutional claims for relief in his habeas petitiSee Slackb29 U.S. at 484.
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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

D’'JANGO HENDRIX, Case No. 1:1tv-623
Petitioner,
Black, J.
Vs Bowman, M.J.

WARDEN, LEBANON
CORRECTIONAL INSTITUTION,

Respondent.

NOTICE

Pursuant to Fed. R. Civ. P. 72(y) THIN 14 DAY S after being served with a copy of
the recommended disposition, a party may serve and file specific writtetiaigeo the
proposed findings and recommendations. This period may be extended further by the Court on
timely motion for an extension. Such objections shall specify the portions of the Repotédbj
to and shall be accompanied by a memorandum of law in support of the objections. If the Report
and Recommendation is based in whole or in part upon matters occurring on the recordlat an or
hearing, the objecting party shall promptly arrange for the transcriptitve oétord, or such
portions of it as all parties may agree upon, or the Magistrate Judge deensanguéfidess the
assigned District Judge otherwise directs. A party may respond to anotlgey @igjections
WITHIN 14 DAY S after being served with a copy thereof. Failure to make objections in
accordance with this procedure may forfeit rights on apgga&lhomas v. Arpd74 U.S. 140

(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).
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