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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

BRENT A. ADKINS, Case No. 1:11%v-643
Plaintiff, Dlott, J.
Litkovitz, M.J.
VS.
MARATHON PETROLEUM REPORT AND
COMPANY, LP, RECOMMENDATION
Defendant.
[. Introduction

Plaintiff brings this action against defendant Marathon Petroleum Company, LP
(Marathon). Plaintiff alleges that he wasjured as a result of long-term exposure to hydrogen
sulfide (HS) while working as a deckhand, mate, tankerman, and crew member for Marathon
aboard tugs and barges it owned and operated from November 2008 until May 2012. Plaintiff
alleges that Marathon negligently caused him to be chronically expose8 farHes while
loading and unloading cargoes of vacuum gas oil and asphalt products, leading to permanent
injury.

Plaintiff filed a motion for leave to designate an expert withess and fai@anon May
7, 2020 (Doc. 84), Marathon filed a response in opposition (Doc. 85), and plaintiff filed a reply
in support of his motion (Doc. 89Rlaintiff alleges in the motion that Marathon has
“knowingly” and “deliberately suppressed documents” which the Court ordered Marathon to
produce in an Order dated December 4, 2082elDoc. 78).

The parties’ discovery dispute dates back more than one year. On May 14, 2019, the
Court issued an Order following an informal discovery conference that addressesirslated
to (1) the relevance of Industrial Hygiene (IH) studies to the lawsuit; (Z)atiements

Marathon had produced in response to plaintiff's Requests for Production Nos. 28, 29, and 30;
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and (3) Marathon’s explanation as to why it did not believe it was necessary to provide any
additional information to satisfy these specific document requests. (Doc. 38). Thedeted
Marathon to: (1) respond to RFP No. 28 as revised by plaintiff and limited by the Order to the
time period November 2008 through May 26, 2012 and to the following documents: (a) lab
analysis of the &5 and other hydrocarbon emissions of the products transported on the vessels
plaintiff was assigned to; (b) the IH samples for asphalt and VGO taken durirogdliegl and
unloading of the barges plaintiff worked on that carried those products; (c) theatstif
aralysis for any testing performed related to those products on the vessels plairkét on;
(d) and any sampling IH reports produced in connection with asphalt and VGO samples
referenced in (b), and the identity of the product tested; and (2) respond to RFP Nos. 29 and 30
to the extent they relate to the relevant time period and the relevant products ,(&5pOalbS,
other hydrocarbon emissions) transported on the vessels plaintiff was assigned to during hi
employment with Marathon.

Plaintiff sulsequently alleged that defendant had not properly responded to the Court’s
Order (Doc. 38). The Court held an informal discovery conference and directedtie toar
proceed with the Rule 30(b)(6) depositiofdaintiff deposed Marathon’s Rule 30(b)(b)
witnesses andltimately in July 2019iled a motion to compel or, in the alternative, for
sanctions in connection with iRFPNos. 28, 29, and 30.S€eDocs. 47 47-1). Plaintiff argued
that Marathon had produced improper Rule 30(b)(6) witnesses for deposition avidridton
had not provided “[IH] program and data results produced by that program.” (Doc. 47-1 at 22).
Plaintiff alleged that Marathon had produced two documents in response to RFP Nos. 28, 29, and

30:the"*142-page documehteflecting Marathon’s IH activitie@BatesNo. MPC-
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Adkins00010579-00010728)which plaintiff alleged was too vague to permit a determination of
the environmental risks to employees and identification of the risks being evaluated; and 17
records of HS badge alarms from March 2009 to May 2012, which plaintiff suspected were
incompldge. (Doc. 47-1 at B). Plaintiff argued that among the data that appeared to be missing
was“high-quality [H.S] exposure monitorindata full disclosure ofalarms on HS badges and
readouts $eeDoc. 53, Perdue Depo. at 177-78); MarathorpS Fsampling plans” as described
by Perduel(@. at 72); and th&éactual incident reportstinderlying the 17 b6 badge alarm events
included in the summary of28 alarms prepared by Perdue and produced by Marathon in
response tplaintiffs RFPNo. 28, which plaintiff alleged fell under the category of sampling IH
reports produced in connection with asphalt and VGO samples in Doc. 38. (Doc. 47-1 at 23-29).
The Court held a hearing on the motion on November 21, 2@ExD0c. 79,
Transcript). The Court issued an Order on December 4, 2019, fifldinthree categories of
documentsvere relevant to plaintiff's claimthat from November of 2008 through May of 2012,
defendant Marathon negligently exposed plaintiff to hydrocali@s®ed chemicals which emitted
hydrogensulfide H2S) and other hydrocarbon gases and resulted in his current medical
condition and need for an external oxygen supp{ipoc. 78 at 6). The Court ordered Marathon
to produce the followinghree categories of documemmsresponse to plaintiff's RFP Nos. 28,
29, and 30:
e The EXAM [Exposure Assessment Method] Prognaasults forH»S testing and
monitoring conducted during the 2008 through May 2012 time period, including
documents or electronically stored information that reflect Marathon'’s asalgsi
calculations, the underlying data on which the analysis and calculations were based, and

Marathon’s recommendations for additional testing, if any.

e The source data or underlying information for th& léntries in the 142-page document.
(SeePerdue Depo., Doc. 53, Exh. 20).

1 The document is attached to Perdue’s depositi@oa. 53-3, Exhibit 2Q
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e Documents containing data related to testing and monitoring of dock workersSfor H
exposure at Marathon’s refineries from 2008 to May 26, 2012.

(Doc. 78 at 15). Plaintiff's motion to compel and for sanctions was denied in all othectses
Il. Plaintiff's secondmotion for sanctions

Plaintiff has filed a second motion for sancdrased on Marathon’s allegéllure to
disclose the documents which the Court previously ordered Marathon to produce and Marathon’s
alleged intentional failure to abide by the federal discovery rules. (Doé. B&intiff contends
that “Marathon has knowingly - for over one year - deliberately suppressed documdritss tha
Court ordered Marathon to produce in its Order dated December 4, 2019 (Doc. 78).” (Doc. 84 at
1). Plaintiff argues that Marathon’s production of documents in response to the Court’s
December 4, 2019 Order is deficient because it does not contain samplisty arfidHbadge
alarms for DMT personnelPlaintiff alleges that Marathon was required to produce “incident
reports,” witness statements, analysis &% lfhonitoring when badges alarmed, and the
underlying data reported in the “incident reports” in response tO1ther’sfirst bullet point on
EXAM documents.Plaintiff alleges that the Excel spreadsheets identified as “MPC
Adkins00012581.xIsX “MPC-Adkins00012582.xIsx” and “MPC-Adkins00012583.xIsx”
produced by Marathon in response to the Order fail to show a sampling program, thereby making
the badge alarm “incident reports” important evidence of potédtitalexposure Plaintiff also
alleges that counsel for Marathon has made misrepresentations about the existeaperwdive
documents and the risks and hazards associated y&tlexposureln his reply memorandum,
plaintiff contends Marathon has not provided the incident reports thiairexipe circumstances

under which badge alarms alerted; calculations showing the “statisticactsksf based onJ3

2 As an initial matter, plaintiff concedes that Marathon has complied withettumd bullet point of the December 4,
2019 Order to produce the source data or underlying information fetBentries in the 14page document.
Therefore, the Court omitsig further discussion of this item in its Report and Recommendation.

4
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sampling”; reports (other than two Bureau of Veritas laboratory documgaisglysisof what

the data means as to probable exposures at given work areas”; recommendatdzisdoala

testing; and the contents of the database underlying the badge alarm incidents document Perdue
testified about. (Doc. 89 at 2Rlaintiff alleges that Mrathon has narrowly construed his

discovery requests contrary to the Court’s instructidd. af 4). Plaintiff summarizes his

argument in his reply as follows:

Throughout the course of this matter Plaintiff has requesi8fi |/VGO and

asphalt studies, monitoring, sampling and reports. As shown, and as the Court

discussed in Doc #: 79,.8 exposure data were to be produced, whether gathered

as a formal “sampling” program, as analysis, or as associated reports, called

“incident reports.” . . . The documents are “core documents,” because, without

them, the alarms do not reveal what work was being done, the place the alarms

sounded, such as hatch cover, deck of barge, etc., or even the hydrocarbon

product causing the alarm. Tdeereports and statistical materials are the “core

evidence” of what is the potential fop8 exposure to a tankerman on a barge.
(Doc. 89 at 3-4). Plaintiff alleges that Marathon has rejected the Courts &id unequivocal
order of December 4, 2019, which [o]rdered [Marathon] to produce the ‘EXAM Progralts res
for H2S testing/monitoring during 2008-2012 that reflect the underlying data, calculations,
reports, analysis and recommendations for testing, if any.It.(at 5) (emphasis added by
plaintiff).

As relief and sanctions for Marathon’s alleged discovery abuses, plainkiét $&Heave
to add an expert witness on “Barge-Handling of Dangerous Cargoes, and Compliance with
Industry Standards, Sampling Cargoes, Nature of Tankermen’s Work, and Recpnigkee)
monetary sanctions against Marathon under Fed. R. Civ. P. 37(a)(5)(A) for allegeatingi
two discovery Ordereelated to plaintiff's RFNos. 28, 29, and 30 (Docs. 38, 78) and the

discovery rules; and (3) a default judgment against Marathon pursuant to Fed. R. Civ. P.

37(b)(2)(A)(vi) for its “extraordinary defiance of two clear Court Orders [Docs. 38, a@J"in
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dishonestly answering Discovery, not following the Order by producing the documents ordered
and that it knew were relevant and material; and, deliberately obfuscating tioedt about

safety, their program, their production, their document retention, and attempting to veiasthis
through repeated violations of [Fed. R. Civ. P.] 26@g)d 37. (Id.).

Plaintiff requests several alternative forms of relethie event the Court does not grant
default judgment as a sanctiomhese include recovery of costs and fees for the discovery
motionsfiled in this caspan order requiring a Fed. R. Civ. P. 30(b)(6) witness to assist the
Court in assessing these costs; and an order precluding Marathon from introducing evidence at
trial on topics related to its alleged failure to produce docunieRtaintiff also seeks specific
evidentiary rulings by the Court based on Marathon’s alleged failure to produce evidence to the
contrary®

Finally, in the alternativeéo appointment of an expert witness, monetary sanctions,
and the above evidentiary rulings, and “only if the Court denies the above relief,” plaintiff
asksfor “a thorough, Court-supervised production by Marathon of all missing documents,

and sanctions fahe efforts to compel them a third time(fd. at 4).

3 Plaintiff alleges that Marathon violated Rule 26(g), but he appears to seegriggreanctions under Rule 37 for
the alleged violations.

4 These topics include: (1) Marathor@Beged performance of “bargeposure sampling or monitoring by or for
DMT personnel to determine what level in parts per million (ppnij.&fexisted after their badge monitors
alerted,” alleging no records have been produced in violation of Docs. FBaadd (2) Marathon’s allegetsS
sampling of DMT personnel on the decks of barges.” (Id. at 3).

5 Theseinclude rulings that: (1) Marathon did not enforce its “rule requiringth&treadings of emissions from
liquid cargoes, including those of hot asphalt and hot VGOI,] be taken by instrumantp@edatch covers, as
required by their ‘Heating of Hot Oil Barge Prior to Trarsiligh Sulfur Products,” Bates Adkins_001935 (Exhibit
2),” and Marathon is barred from offering evidence or argunterttse contrary; (2) Marathon did not enforce its
rule requiring that the supervisor or captain file a report “when nranétdges ‘alarmed,’ as is specified in Bates
MPC-Adkins00004688 (Exhibit 1),” and Marathon cannot offer evidence or argument to the cq3radgrathon
“did not formulate a database and statistical analysis of i#BedBingers of exposure to DMT personnel,” and
Marathon cannot offer evidence or argument to the contrary; and (4) Marathon prddaoenents in response to
plaintiff's “Requests for Production” which defined the time frame and other paramateéidasathon is prohibited
from arguing under Fed. R. Civ. P. 26(g)(3) and Rule 37(a)(5)(A) “that any given docdioesntot apply to
Plaintiff during his employment at Marathon(ld. at 34).
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lll. Marathon’s response to the motion for sanctions

Marathon opposes plaintiff's request for sanctions and for leave to name an additional
expert. (Doc. 85). Marathon alleges it has fully complied with its discovery obligations.
Marathon argues that the Court has already ruled on plaintiff's arguments cogdderathon’s
alleged failure to comply with the Court’s first discovery Order, Doc. 38, and the Couvedrr
the scope of plaintiff sliscovery requests in that Order in three respects: (1) the relevant time
period was limited to November 2008 to May 26, 2012; (2) the relevant substances weck limit
to asphalt, &S, and VGO; and (3) the location was limited to the vessels plaintiff worked on.
(Id.). Marathon argues that plaintiff's attempt to relitigate the issues addregbatl Order is
improper. (d. at 2).

Marathon further alleges that it complied with the Court’'s December 4, 2019 Oz
78), which required Marathon to supplement its document production in response to plaintiff's
RFP Nos. 28, 29, and 30 with the three categories of information set forth in the Order. (Doc. 85
at 5, citing Doc. 78 at 15-16).Marathon argues that the Court did not indicate that Marathon
had to produce “incident reports” containing information aba® mMonitoring during badge
alarms, the underlying data reported in the incident reports, and the data base for the incident
reports. (Doc. 85 at 5). Further, Marathon contends that it was not required to produce any
information related to k6 testing and monitoring at refineries other than for dock workers at
refineries between 2008 and May 26, 20118.)(

Marathon contends it fully complied with its discovery obligations and Doc. 78 by
serving on plaintiff a supplemental document production and written response descrilazimg whi

of the supplemental documents were responsive to the three categories of sridtaathon

5 PagelD#: 5074
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was ordered to produceld(at 6, citing Doc. 83-). Marathon describes the supplemental
materials it produced as including 83 pdf documents and four documents produced in a native,
Microsoft Excel format “which are muitabbed and sortable.ld(, citing Doc. 85-1 MPC-
Adkins00012330-12583). Marathon contends these documents include qualitative health risk
rating (HRR) information and calculations for DMT and other groups; informationgébtith
the underlying HRR calculation for different worker groups, tasks, and agents; health exposur
rating (HER) infomation; and “[s]ubstantial sampling plan information.” (Doc. 85 @} 8-

Marathon contends it has provided data regardig®) Honitoring ofdock workers aits
refineries and terminalduring the relevant time period as ordered by the Court. This eslud
“approximately 70 sampling data points taken on or around Baagdsany “source data or
underlying information associated with this monitoring dada well as any lab reports
including case narratives, kgenerated analytical results, artthin of custody forms.(ld. at
10-11).

Finally, Marathon argues the Court did not order it to produce materials which plaintiff
has referred to as “badge incident reports,” “incident reports,” and ¢fasimeter readings.”
(Id. at 13). Marathon asserts that the materials plaintiff appearsféoencere: “(1) the
GasBadge Plus readoueceived back fronnidustrial Scientifida third party]and related to
[Marathon]'s investigation into Adkins’ claims, (2) incident reports involving ldlarms aboard
[Marathon] vessels, and (3) Orion fogas meter readings.’1d( at 13). Marathon distinguishes
these materials from “the monitoring data collected pursuant to the EXAM proaksging
they “are wholly unrelated to any discovery issue related to atmospheric monitoring (tthja.”
Marathon contends that GasBadge Plus monitors were personal monitors worn by irigevsne

as safety devices which were set to alarm® kevels reach 10 ppm, and the readings are not
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“monitoring ‘data points.” [d). Marathon alleges that incident reports are likewise unrelated to
Marathon’s “program of personal atmospheric monitoring,” and the Court did not order
Marathon to produce incident reports in either of its Orders (Docs. 38,1@d8at 19.
Marathon alleges it nonetheless provided thgS'Hlarm data related to personaBHnonitor
alarms recorded between 2009 and 2012” and the incident report related to the May 26, 2012
incident when plaintiff complained of dizziness and other symptotds.citing Doc. 53 at 195-
202; Doc. 53-6 to 53-9; Doc. 5237 Finally, Marathon argues that the faas meters were
safety devices used to checkSHtoncentrations on barges when necessary, but they were not
used as a routine monitoring toold.(at 14-15, citing Doc. 53 at 28)3 Nonghelessthose
readings that were recorded on the devices and that Marathon located through its document
search were provided to plaintiffld( at 15, citing Dr. Rachael Jones Depo., Doc. 77 at 408-
119).
IV. The Court’s July 28, 2020 Order®

Throughout discovery in this matter, plaintiff has sought information regarding his
potential exposure tod3. The Court granted prior requests by plaintiff for such information,
including discovery related to Marathon’s Exposure Assessment Method (EXAM) Prbigram
The Court initially understood that information related to potenti&l #kposure that plaintiff

sought consisted of Marathon’s qualitative analysis and monitoring that is part of tid EXA

" PagelD#: 213812, 241721,192732

8 PagelD#: 2143

9 Page ID#: 50223

0 The Court reiterates, verbatim, portions of this Order to give fuctheextto theCourt’s rulingbelow.

11 Kristopher Scott Perdue, a Marathon Industrial Hygietgstjfied about the EXAM Program during his Rule

30(b)(6) deposition. (Doc. 53Perdue described the EXAM Program as a “risk assessypnbf methodology”
which “incorporates IHIndustrial Hygiene]'s best practices(ld. at 11315).

9
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Program, which Marathon was ordered to produce. At the hearing on his motion to designate an
expert and for sanctions and in his supporting memoranda, plaintiff provided additional
information about other documents and information related to his potepfahtposure that
Marathon had not produced but which are relevant and discoverable.

Specifically, Perdue’s deposition testimony clarifies that in addition to the dualita
analysis and monitoring Marathon performs under the EXAM Program, Marathon furnishes
workers with safety devices, including badge alarms anddgasmeters, which ¢hCourt now
understands are not part of the EXAM Program but which provide information ai®léevdls
and possible k& exposure. (Doc. 53 at 147-4&e212-13, 280).Badge alarms alert when a
specified level oH2S is present and register the peak level reading during the alert padiod. (
at 147-48). The badge alarms are “not capable of logging general monitoring tihtat’2(2).

A “data log” can be obtainechty from the alarm manufacturer and a special docking station
which shows the duration of the alarm and the highest concentration of the alarm levextt. (
146, 147-48).In response to badge alarm alerts, Marathon generates incident reports which ar
accompanied by witness statements. &t 151, 155-56). In addition, fogas meters are used

for respiratory protection, and readings that are generated are retained pantycisa witness
statement or incident reporfld. at 280). Incident reports document peak readings; anygfmsir-
meter readings that were taken to clear the area; what the worker was doingae thfettie

alert; the worker’s task; and corrective actions implementied.at 149-50, 155-56)The

incident reports are savedardata base(ld. at 156-57).

For the reasons stated at the hearing, the incident reports generated when abadge al
alerts to the presence ld$S contain information that is relevant and discoverable. The Court

therefore ordered Marathdo produce any badge alarm alerts and resulting incident reports

10
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(including witness statementd;S readings from any badge alarms and four-gas meters, and
corrective actions taken) for the relevant time period of November 2008 to May 2012 for the
vessels platiff worked on during that time period. The Court also ordered Marathsuoimit
“an affidavit from the individual who provided MPC-Adkins 00012583, the spreadttates
part of Marathon’s EXAM analysis,” verifying specified information about thieagtsheet.
(Doc. 93 at 3). The Court stated it would take plaintiff's requests to designate arnveipess
and for sanctions (Doc. 84) under submission and issue a Report and Recommendation.
V. Resolution
A. Standard for discovery sanctions
Fed. R. Civ. P. 37(b)(2) provides for sanctions where a party fails to comply with a
discovery order. Under Rule 37(b)(2)(A), a court may sanction parties who fail toycatipl
its orders including issuing default judgment against a litigant who abuses the discovery
process Grange Mut. Cas. Co. v. MacR70 F. App’x 372, 376 (6th Cir. 2008). Rule 37(b)
provides that if a party “fails to obey an order to provide or permit discovery, including an order
under Rule 26(f), 35, or 37(a), the court where the action is pending may issue further just
orders” which “may include the following
(i) directing that the matters embseal in the order or other designated facts be taken as
established for purposes of the action, as the prevailing party claims;
(i) prohibiting the disobedient party from supporting or opposing designated claims or
defenses, or from introducing desigmhteatters in evidence;
(iii) striking pleadings in whole or in part;

.(\}).dismissing the action or proceeding in whole or in part;
(vi) rendering a default judgment against the disobedient party. . . ."

Fed. R. Civ. P. 37(b)(2)(A)SeeO’'Dell v. Kelly Services, Inc334 F.R.D. 486, 490-91 (E.D.
Mich. 2020)(sanctions available under the Rule include “limiting the disobedient party’s proofs

or testimony, striking pleadings, monetary sanctions, and dismissing an action when it is the

11
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plaintiff who has failed to comply’(citing National Hockey League v. Metropolitan Hockey
Club, Inc, 427 U.S. 639, 643 (1976regional Refuse Systems, Inc. v. Inland Reclamatign Co.
842 F.2d 150, 154 (6th Cir. 1988)pee also Bank One of Cleveland, N.A. v. ABb6 F.2d
1067, 1073 (6th Cir. 1990) (expandiRggional Refust include the granting of a default
judgment as a sanctipn

The court considers four factors in determining whether default judgsnant
appropriate sanction for failure to comply with a discovery obligation or other court rfer
Was the party’s failure to cooperate in discovery the result of willfulness, baddafault?(2)
Was the opposing party prejudiced by that failure? (3) Did the court give adequate warning
was cotemplating default judgment? and (4) Could less drastic sanctions have ensured
compliance?Prime Rate Premium Fin. Corp., Inc. v. Lars®30 F.3d 759, 769 (6th Cir. 2019)
(citing Grange Mut, 270 F. App’x at 376 See alsdMager v. Wisconsin C. Ltd924 F.3d 831,
837 (6th Cir. 2019).“To show that a party’s failure to comply was motivated by bad faith,
willfulness, or fault, the conduct ‘must display either an intent to thwart judiciatediags or a
reckless disregard for the effect @§] conduct on those proceedingsMager,924 F.3d at 837
(quotingCarpenterv. City of Flint 723 F.3d 700, 705 (6th Cir. 2013) (quothvy v. T.W. Wang,
Inc., 420 F.3d 641, 643 (6th Cir. 2005B9ee alsdarron v. U. of Michigan613 F. App’x 480,
484 (6th Cir. 2015) (“The [party’s] conduct must display either an intent to thwart judicial
proceedings or a reckless disregard for the effect of his conduct on those procegditgna)
citations and quotation marks omitted).

The Sixth Circuit has cautioned agaioase dispositive sanctiomsere the failure to
comply is attributable solely to the neglect of couns&hger,924 F.3dat 838 Dismissal(or

default judgmentjs “usually inappropriatein such a caseld. (citing Carpenter 723 F.3d at

12
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704). “Although no one factor is dispositive, dismissal [or default judgment] is proper if the
record demonstrates delay or contumacious condiati(titing Reyes307 F.3d at 458
Harmon v. CSX Transp., Ind.10 F.3d 364, 366-67 (6th Cir. 1997YContumacious conduct”
is “behavior that is perverse in resisting authority and stubbornly disobedMagér,924 F.3d
at 837(quotingCarpenter 723 F.3cdat 705)(citation and internal quotation marks omitted)

B. Plaintiff isnot entitled to sanctions under Rule 37(b)

Plaintiff contends he is entitled to a default judgment under Rule 37@)(2) because
Marathon has allegedly shown “extraordinary defiance of two clear Court Omshared in this
case(Docs. 38, 47) and the rules of discovery. (Doc. 84 at 2). Plaintiff alleges Marathon has
done so by “dishonestly answering [d]iscovery”; “not following the Qseddxy producing the
documents ordered,” which Marathon “knew were relevant and material”; “de@berat
obfuscatingMarathon’s]record about safety, their program, their producfiand]their
document retention”; and “attempting to wins case through repeated violations of [Rule]
26(g) and 37.” 1¢l.). Plaintiff alleges that Marathon has not produced “incident reports,” which
plaintiff allegedlyhas sought for two years, and which “should include t& |evels at the
hatchcovers during that barge loading or unloading job taskl’ af 4-5).

Plaintiff specificallyalleges that Marathon has failed to prodioee categories of
information. First, @intiff contends that Marathon has failed to prodihegnformationit was
ordered to produce in Doc. 78, 1, bullet point 1: the “incident reports, witness statements,
analysis of HS monitoring when badges alarmed, and the underlying data reported in the
‘incident reports,as well as the incident report data bas@bc. 84 at 7).Second plaintiff
contends that Marathon has failed to prodDBT incident reports in response to Requests

for Production and the Court’s two discovery Orders, Docs. 38 and 78. (Doc. 84 ahitd).

13
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plaintiff asserts that Marathon has not produced in response to the Court’s second discovery
Order, Doc. 78a “H2S ‘badge monitor alarm’ ppifiparts per millionJrecording, from any

refinery worker,” despite documentation indicating that “more than b@@@e alarm incidents
occurred at just 2 of Marathon’s 17 refineries over the years 2007 and 2@08."F6urth,

plaintiff asserts thate requested “the statistical analygquired byMPC-Adkins00004824-
00004837 (EXAM Program),which was*noted byfMarathon Industrial Hygienist Scott]

Perdue in his depositidand ordered to be produced by the Court (Doc. 78, 1 1, bullet point 1).
(Id.). Plaintiff alleges that despite his requédgrathon has produced “an insufficient quantity
of data .. . to perform any statistical analysigld.).

Plaintiff has not shown that the four factors to be considered by the Court in determining
whetherdefault judgment is an appropriate sanction weigh in favor of imposing default judgment
against Marathon as a discovery sanctibirst, the evidence provided by plaintiff does not
show that Marathowiillfully or in bad faithfailed to produce documents requested by plaintiff
and/or ordered to be produced by the Co8e¢eMager,924 F.3d at 837-38Plaintiff claims
there is evidence of “intentional discovery abusetause Marathon failed to produce “incident
reports” which Marathon’s Rule 30(b)(6) witness, Industrial Hygienist ScatuBgestified
about during his June 13, 2019 deposition. (Doc. 84 at 11, citing Dogeb&rally. Plaintiff
alleges that Marathon’s counsel knew that plaintiff sought incident regne; there were
incident reportgor badge alarm evengnd where the reports were located; misrepreseatie
Court in a telephondiscovery conferendeeld the day after Perdue’s deposition titfa¢re are

no more document$® and again on November 21, 20h&representethatMarathon had

12 The informal discovery conference plaintiff references occurred on July 11, D&8. 42). Perdue’s deposition
was takerntwo days latepn June 13, 2019. (Doc. 53).

14
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produced all documents ordered to be produced in Doc. 38. (Docl84 2t citing Doc. 79 at

28%). However, it is not clear from the materials plaintiff cites that Marathon or itsebu

made an intentional misrepresentation to the Court about its document production in connection
with these earlier discovery proceedings.

Further, the Court subsequently found imitsst recent Ordassued aftethe July 2020
sanctions hearing that plaintiff had provided additional information about documents and
informationrelated to his potential exposure te&{including badge alarm alerts and resulting
incident reportsvhich were not generated in connection with the EXAM Program. (Dgc. 93
The parties clarified that the IH samplinghdS performed as part of the EXAM Program was
separate from thid>S information recorded by the safety devices worn by workers wkgn H
exceeded a specified level. Therefohe, Court ordered Marathon to produce the badge alarm
alerts and resulting incident reports for the vessels plaintiff worked on for the Nev@G08 to
May 2012 time period. Iq. at 3). But neither the information provided by plaintiff is hi
sanctions motion and at the sanctions hearing, nor the Court’s Order that Marathon pisduce th
information, supports the imposition of sanctions. Plaintiff has not pointed to any evidence to
showthatrelevantdocumentation of this nature was generated during the November 2008 to
May 2012 time period for vessels that plaintiff worked thiaf Maathon is in possession of such
information and that Marathowiillfully or in bad faith withheld the information knowing it was
relevant to plaintiff's claims Thus, plaintiff has not shown that Marathon'’s failure to produce
the incident reports in response to Doc. 38 or Doc. 78 and prior to the Court’s July 28, 2020

Order (Doc93) is “evidence of intentional discovery abuseSe¢Doc. 84 at 11).

3 PagelD#: 5102jne 2. This is actually a comment by the Court.
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As further evidence of intentional discovery abudaintiff allegesthatMarathm,
through its counsdbdaniel Masseyhas made “numerous false and misleadiagements” to
plaintiff and the Court about (1) the nature of plaintiff’'s work and the riskharards
associated with his work; (2) the dangers of exposure$o &hd (3) the “specific nature and
applicability of Defendant’s EXAM Program to this matterld. @t 12). Plaintiffalso alleges
thatMr. Masseyhas made misrepresentations abidiarathon’s recorekeeping” and “hazards
of DMT personnel jobs.” Id.). Plaintiffalleges that on different datddassey represented that
(1) Marathon had produced all data and materials it had been ordered to ptddwitng Doc.
79 at 87- Mr. Massey argued that Perdue had testified at his deposition that “alathe[dht
been produced” and that Marathon had produced all data and all materials it was ‘Goppose
produce” pursuant to the Court’'s Order (Doc. 8);H>S had been found to present a low risk
of harm to tankermen and no risk to deck crew persoithedt(12, citing Doc. 38-at 5—
Marathons brief tothe court following informal discovery conferenasserting imonitored
relatively few vessel deck crew personnel feStdr chemical exposure because such work
poses a low risk of such exposuaed(3) withesses had explained that Marathon did not have a
“more robust [HS] air monitoring program . . . because #@sadeterminefH»S] didn't present
any risk of harm whatsoever to deck crew personmel’at 12-13, citing Doc. 79 at 18).

Plaintiff has not shown that Marathon falsely represented that it did not have responsive
documents or information in its possession or that it willfully refused to provide iniomia
response to the Court’s prior Orders. There isvidence that Mathon intentionally withheld

information and documents it was ordered to produce with the knowledge such information and

¥ Doc. 79 at PagelD#: 5161; Doc.-2&t PagelD#: 551; Doc. 79 at PagelD#: 5092.
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documents were relevant to plaintiff's discovery requeststhe extent plaintiff alleges that
Marathonfailed to provide specific dumens in response to the Courpsior Orders, he
parties couldeasonably disagresbout the scope of the Court’s prior discovery Orders and
whether they encompassed the badge alarm dleet$our-gas meter readings, and incident
reportscontainingrelatedinformation The Court granted prior requests by plaintiff for
informationregarding his potential exposure toSHSeeDoc. 93 at 1), which the Court initially
understoodonsistedf qualitative analysis and monitoring that is pdrtthe EXAM Program
The Court ordered Marathon to provide additional information to explain an apparent gap in the
Exam Program as it related te$itesting. Plaintiff has sincgrovided additional information
about documents and information relatedisogotential HS exposure thatre not part of the
EXAM Program, which the Court has found are relevant and discoverablha&idMarathon
has been ordered produce. $eeDoc. 93 at 2). To the extent there was any uncertainty about
the scope of the Court’s prior Orders, the most recent Order following the July 24, 2020 hearing
clarifies the scope by requiring that: (1) Marathon produce “any badge alarmaatéressulting
incident reports (including witness statementsS Feadings from any bad@larms and fougas
meters, and corrective actions taken) for the relevant time period of November 20@8 to M
2012 for the vessels plaintiff worked on during that time peri(®@)'the parties “exchange lists
of the names of the vessels plaintiff worked on during his employment with Marathon3)and (
Marathon submit “an affidavit from the individual who providd&C-Adkins 00012583, the
spreadshedhat is part of Marathon’s EXAM analysis,” verifying specified information about
the spreadshee{Doc. 93 at 3).

Plaintiff's argumenthat Marathon knew about this information and that it was required

to produce it in response to the Court’s earlier Orders, but Maraiitituily withheld that
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information in defiance of the Court’s Gnd; is based orspeculation To support his claim that
Marathon knew aboutlevantsampling and monitoring data in incident reports, and
intentionallywithheld those documents from discovery, plaintiff makes sweeping generalizations
about the motivations of Marathon and its counsel. For instance, plaintiff alleges that the
“representations of Mr. Massey to this Court were made knowing they were not trubéand t
alleged “discovery abuse was calculate(Doc. 84 at 14). Plaintiff does not cite specifi
evidence to support this allegatibat speculate§w]hat other explanation” could there be after
“two thorough hearings, with the facts fully on the table, and very clear proof of what [fllaintif
want[s], which this Court ordered produced. . .1d.)( Similarly, gaintiff's counsel theorized
at the sanctions hearing that Marathon’s failure to disclose the existethesirndéident reports
and the data they contained could not be “by mistake” and that Marathon “probably” directed its
attorneys thatinder no circumstances were they to produce the incident reports that heflect t
badge alarms that have been triggered on Marathon barges. But speculation, unsupported by
evidence in the record that shows Marathon willfully withheld evidence with ant botéhwart
the judicial process, cannot support imposing the severe sanction of default judgment on
Marathon.

Plaintiff also argues that Marathon falsely represented that it had not produced data
H>S because Marathon had determined th& ¢id not pose a danger to workers, thus maiting
unnecessary to perform8l testing. $eeNovember 21, 2019 hearing, Doc. 79 at 1$2R0
However, plaintiff’'s contention is not supported by the record. As the Court clatifilee a
November hearing, Marath@ttually represented that it had determined th& tdsting was not

necessary based on a finding that exposure$ogdsed éimited risk of harmto its workers.

15 pagelD#: 50934.
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(Doc. 79 at 19-22). The Court’s concern waswloetherMarathon’s determination was
meritorious, but rather whethénere was evidencghich indicated that the evidence Marathon
had provided to that point was incomplete, inaccurate, or not representative of whabWara
was legally obligated to kegmd whether there was amidentiary basis to compel Marathon to
produce information in addition to Exhibit 20. (Doc. 79 at 20). The Court found that the
evidence supported the production of the information set forth in Doc. 78, but the Court did not
order the production of sampling and monitoring materials beyond those generated in connection
with the EXAM Program.
Further, the specific instances of alleged malfeasance plaintiff cites dothstand
scrutiny. For example, at the hearing on the motion for sancptaistiff’'s counsel argued that
Marathonremovednformationfrom a charthatidentified S badge monitoring alertscorded
between 2009 and 2012; specifically, the location and name of the vessel inv&lgeDoc.
53-5, Perdue Depo., Exh R2Plaintiff suggestdthat Marathon is purposefulboncealing
relevant information that is contained in this ch&faintiff's contentiorthat Marathon was
purposefullyconcealinghis informationdoes not comport with Perdue’s deposition testimony.
Plaintiff specifically questioned Perdue at his deposition about this chart and the blank
entries. (Doc. 53 at 159-1) 7Perdue explained that the information in the chart was pulled
from incident reports of §& alarms. Perdue testified that entries were left blank where the
incident reports themselves failed to identify spedifdentlocatiors and vessel namse (Doc.
53 at 173%. Perdue also testified that tbieartwas the “extent of the information” he had

compiled. [d. at 1747). Thisevidence does not support plaintiff's contention that Marathon

6 pagelD#: 2113

7 PagelD#: 214
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removed information from the chart to thwart plaintiff's discoveifprts  Plaintiff has failed to
meet his burden of proof to show that Marathon acted in bad faith or willfully withheld digcove
from plaintiff. Thus, the first factor to be considered does not support imposing default
judgment against Marathon asanction for alleged discovery abuses.

Nor are the remaining three factors satisfi@dparty “is prejudiced by aecalcitrant
party’sfailure to cooperate in discovery whigre party'waste[d] time, money, and effort in
pursuit of cooperation which [threcalcitrant parfywas legally obligated to provide.”

Fharmacy Records v. Nass&79 F. Appx 522, 524 (6th Cir. 201qxiting Harmon v. CSX

Transp., Inc.]110 F.3d 364, 368 (6th Cir. 1997)Although plaintiff has come to the Court

multiple times seeking discovery, plaintiff has not shown that Maratherailed to cooperate

in providing discovery that it wdegally obligated to provide. For the reasons discussed above,
though the scope of the documents and information Marathon is required to produce has been
expanded over the course of discovery, it is not clear that Marathon or its counsel hagte caus
plaintiff to incur additional time and expenses by willfully failing to provide outstanding,
relevant discoveryhat Marathon was legally required to provideplaintiff.

The thirdfactor toconsidelis whether the party has been given prior warning tkat i
failure to cooperate could lead defaultjudgment. Prime Rate Premium Fin. Cor@30 F.3dat
769. Prior notice that a party’s further noncompliance with discoveryd result in dismissal
or default judgment is not indispensable but is one factor to be considéager, 924 F.3d at
840. In such a case, a penalty shorty of dismissal is appropriate unless theaetphuity “has
engaged in bad faith or contumacious conduld. (quotingHarmon 110 F.3d at 3§7
Plaintiff has not shown that Marathon has failed to cooperate in discovery or withloeldedys

material in bad faithand Marathon has not been given prior notice that its failure to cooperate in
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discovery could lead to default judgment against it. This factor weighs against imposing defa
judgment against Marathon as a discovery sanction.

Finally, the Court need not considarhether alternative sanctions exist to protect the
integrity of the judicial proces®rime Rate Premium Fin. Cor®30 F.3d at 769, because
plaintiff has not shown that he is entitled to any sanctions in this case. The Court finds tha
neither defauljudgment nor any lesser sanctions requested by plaanéiEippropriate.Because
the evidence does not show that Marathon intentiofellyd toproduce discovery ordered by
the Court, there is no basis at this point for precluding Marathon from presenting any specific
evidenceat trial For this same reaspplaintiff is notentitled to an award of expensasder
Fed. R. Civ. P. 37(bwhich provides that where a failure to obey an order to provide or permit
discoveryhas caused a party to incur expenses,

the court must order the disobedient party, the attorney advising that party, or

both to pay the reasonable expenses, including attorney’s fees, caused by the

failure, unless the failure was substantially justifiedther circumstances make

an award of expenses unjust.

Fed. R. Civ. P. 37(b)(2)(C)The parties’ discovery dispute turns on construction of the
Court’s prior discovery Orders, and specificallgether thenformationplaintiff seekdalls
within the €£ope of “documentation related to the results £5 k&sting and monitoring
conducted under the EXAM Program for the 2008 through 2012 time period, including
documents or electronically stored information that reflect the underlying diztalatians,
reports, analysis, and recommendations for additional testing made by Marathon, if any. . .
" (Doc. 78 at 15). The evidence does not show that Marathon intentionally failed to
disclose discovery it was required to provide in accordance with the terms of this Cour

Order. Plaintiff's motion fodefault judgment or a lessaanction under Rule 37(b) should

be denied.SeeN.T. by and through Nelson v. Children’s Hosp. Med.,Gto. 1:13ev-230,
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2017 WL 5953118, at *7 (S.D. Ohio Sept. 27, 2017) (Rule 37(b) sanctions are triggered by
non-compliance with a court order, which the plaintiff failed to show).
VI. Requestfor monetary sanctions underFed. R. Civ. P. 37(aBb(A)

A party may move for an order compelling disclosure of discovery ticeno other
parties under Fed. R. Civ. P. 37. If a party fails to answer an interrogatory under Rute 33 or
produce documents requested under Rule 34, a party may move to compel a discovery response.
An “evasive or incomplete disclosure, answer,e@ponse must be treated as a failure to
disclose, answer, or respond” for purposes of Rule 37(a). Fed. R. Civ. P. 37(a)(4). If the Cour
grants the motion to compel or if the party provides the disclosure or requested disdevery af
the motion was filed‘the court must, after giving an opportunity to be heard, require the party . .
. whose conduct necessitated the motion, the party or attorney advising that conduct, or both to
pay the movant’s reasonable expenses incurred in making the motion, including atfeesgly’
Fed. R. Civ. P. 37(a)(5)(A). However, the court must not order such payment under these
circumstances: “(i)he movant filed the motion before attempting in good faith to obtain the
disclosure or discovery without court action; (ii) the opposing [gantyndisclosure, response, or
objection was substantially jus#fil; or(iii) other circumstances make an award of expenses
unjust’ Fed. R. Civ. P. 37(a)(5)(A).

The Court finds that an award of monetary sanctions under Fed. R. Civ. P. 37(a¥5)(A)
not warranted. For the reasons discussed above, the Court finds that Marathon did nohe&iolate
Court’s prior Orders related to plaintiff's RFP Nos. 28, 29, and 30. Plaintiff's recwmdtide

denied.
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VIl . Request for leaveo name an additiond expert

Plaintiff seeks leave to name an additional expert to testify on the staridam in the
marine industry for conducting surveys, testing, and sampling on a routine basis in order to
provide a safe place to work, including the proper methadanird keeping anplerforming
Bayesian analysisPlaintiff notes that Perdue indicated that Marathon tested hatch covers for
H2S (Doc. 53 at 129), but the evidence produced shows that Marathon did not datise in
sense of routinely takingamples. Rather, plaintiff alleges it has become clear that Marathon
took HS samples only if personal badge alarms alerted, and the results would be known only if
an incident report was generated which reflected the peak reading dodrthas meter
readings. Plaintiff alleges that although he has retained five experts to date, anathigs exp
needechow that it has been shown that Marathon does not have a standard of care for providing
a safe workplaceelated to HS. Plaintiff alleges that Ddores who he has retained as an
expert,can interpret and explain data, but she cannot testify on the industry standard of care
because she hast worked inand is not familiar with the maritimadustry.

Marathon opposes plaintiff's request to name atitechal “maritime expert on industry
records and practicés(Doc. 85). Marathon contendtlse deadline to disclose experts elapsed
over one year agad. at 15 citing Doc. 30) plaintiff’'s request is not supported by good cause
required under Fed. R. Civ. P. 7 and 16; and an additional expert witoekkcreate the
potential for cumulative expert testimonyd.(at 1, 15). Marathoassertsghat plaintiff has
already retained five expestitnesses in this case, which is the maximum number allowed by the
Court. (d., citing Doc. 32; Judge Dlott’'s Standing Order on Civil Procedures, p. 7). Marathon

argueghat plaintiff has disclosed one expert on “maritime issues” and “standards tised in

18 pagelD#: 2069
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maritime industry,” Captain Mitchell Stoller, and another expert, Dr. Jones, wressefdocus
would overlap with that of the proposed expeltl. &t 16). Marathon claims that plaintiff has
not shown that he requires another expert to addresssisimilar to those that fall within
Captain Stoller and Dr. Jones’s areas of expertise, and his motion for leave toxdldegoert
should be denied.Id. at 16, citingWaters v. Johnson & Johnson CNo. 2:09ev-00473, 2011
WL 798092 (S.D. Ohio Feb. 28, 20)(Henying motion to designate experts out of time where
good cause for extending deadlimasnot shown) Snyder v. Fleetwood RV, In&o. 2:13ev-
1019, 2016 WL 339972 (S.D. Ohio Jan. 28, 2qQh&)tion to designate experts denied where the
motion was untimely and defendants would suffer prejudice if the motion was granted)).

Plaintiff moves to name another expert as a sanction for defendant’s alleged discovery
abuses.Plaintiff is not entitled to an additional expert for this reason. First, plainsifhba
shown that Marathon has intentionally withheld discovery or otherwise abused the giscover
process. Further, plaintiff has not rebutted Marathon’s allegations that amptesprovided
by plaintiff's proposed additional expert would likely be cumulative of the testimony provided
by Dr. Jones and Captain Stoller. Plaintiff's motion to name a sixth expert should &desfor
denied.

IT IS THEREFORE RECOMMENDED THAT:
Plaintiff's motion for sanctions and for leave to name an additional exjiegss(Doc.

84) beDENIED.

Date: 8/27/2020 &“_K_‘%
Karen L. Litkovitz

United States Magistrate Judge

24



Case: 1:17-cv-00643-SJID-KLL Doc #: 97 Filed: 08/27/20 Page: 25 of 25 PAGEID #: 5583

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

BRENT A. ADKINS, Case No. 1:11%v-643
Plaintiff, Dlott, J.
Litkovitz, M.J.
VS.

MARATHON PETROLEUM
COMPANY, LP,

Defendant.

NOTICE
Pursuant to Fed. R. Civ. P. 72(yJTHIN 14 DAYS after being served with a copy of

the recommended disposition, a party may serve and file specific written ohgetctithe
proposed findings and recommendatiomgis period may be extended further by the Court on
timely motion for an extension. Such objections shall specify the portions of the Repoddabject
to and shall be accompanied by a memorandum of law in support of the objections. If the Report
and Recommendation is based in whole or in part upon matters occurring on the record at an oral
hearing, the objecting party shall promptly arrange for the transcription of the record) or suc
portions of it as all parties may agree upon, or the Magistrate Judge deems sufiintésst the
assigned District Judge otherwise directs. A party may respond to anoth&r qigjegtions
WITHIN 14 DAYS after being served with a copy thereof. Failure to make objections in

accordance with this procedure may forfeit rights on apg@a&Thomas v. Arnd74 U.S. 140

(1985); United States v. Walter838 F.2d 947 (6th Cir. 1981).
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