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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

Allied World Surplus Lines Insurance

Company, : Case No. 1:17-cv-670
Plaintifff Counteclaim Defendant, : Judge Susan J. Dlott
V. : Order on Cross-Motions for Summary
; Judgment

Richard Goettle, Inc.,

Defendant/Counterclaimlaintiff.

This matter is before the Court on cross-Motions for Summary Judgment. In this
insurance case, Allied World Surplus Lidasurance Company (“Allied World”) seeks a
declaration that it does not owe itsured, Richard Goettle, Inc.Gbettle”), a duty of defense or
indemnification arising from a construction lawgeending in Louisiana. Goettle has filed a
Counterclaim against Allied World for defense amdiemnification. For the reasons that follow,
the Court willDENY IN PART Allied World’s Motion for Sumnary Judgment (Doc. 62) and
GRANT IN PART Goettle’s Motion for Sumiary Judgment (Doc. 61).

l. BACKGROUND 1!

Allied World, a subsidiary of Allied Wadl Assurance Company Holdings, GmbH, is an
Arkansas corporation with itsipcipal place of business in WeYork. Allied World provides
professional liability coverage #ngineering and contracting figor their liability risks.

Goettle is an Ohio corporation with itammipal place of business in Ohio. Itis an
engineering and construction firtimat provides commercial emgering, earth retention, pile

foundation systems, and other related services.

! The material facts are derived in part from the parties’ Proposed Undisputed Facts (Docs. 61-4¢ 62e2) a
Responses thereto (Doc. 65-1, 66-1).
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Goettle utilized USI Insurance Services (“USI Insurance”) as its insurance broker.
(Ginter Dep., Doc. 41 at PagelD 510.) USI Insurance contacted Cincinnati Intermediaries, a
wholesale insurance brokerage firm, to assist applying for Goettles professional liability
insurance through lhked World.

In April 2016, Goettle applied for an architects and engineers professional liability policy
from Allied World using an application sentAdlied World by Richard Bolan of Cincinnati
Intermediaries. On June 15, 2016, Denise Rarseinderwriter with Aled World, emailed Mr.
Bolan of Cincinnati Intermediaries a quote floe insurance, a copy tfe draft policy, and
various draft endorsements to the policy. dxig those endorsements sent by Allied World to
Cincinnati Intermediaries was a draftd®rsement entitled “COVERED OPERATIONS—
POLLUTION COVERAGE ENDORSEMHET.” On June 24, 2016, Mr. Bolan sent to Ms. Rose
an email suggesting an amendment to the polilcoverage endorsement which would add a
new category to “who might also be an Additib Insured.” (Doc. 41-1 at PagelD 571-572.)
On June 27, 2016, John Savickas, a senior undenat Allied World, emailed Mr. Bolan an
amended version of the pollution coverage eretoent. Later that day, Beth Malone of USI
Insurance instructed Cincinnati Intermediati@sbind and issue the Professional/Pollution
Liability and Excess Professional/Pollution Liabilég follows: . . . 1. With the revised Pollution
form attached.” (Doc. 41-2 at 579.)

A. The Professional Liability Policy

Allied World issued Goettle a Constructésofessional Liability and Protective Policy
No. 0310-2122 for the Policy Period from Ji&& 2016 to June 28, 2017 (“2016—-2017 Policy”).
(Doc. 41-3 at PagelD 631.) Allied Worldrisferred to as the Company and Goettle as the

Insured in the Policy. The Dexhtions Page stated thati$ Policy is comprised of the



Declarations Page, the Policy Form, the SchedthesApplication and [seven] endorsements.”
(Doc. 41-3 at PagelD 632; Doc. 41-7 at PagelD 68%he Declarations Page stated on its face:

THIS IS A CLAIMS MADE AND REPORTED POLICY WHICH APPLIES
ONLY TO CLAIMS FIRST MADEDURING THE POLICY PERIOD AND
REPORTED IN WRITING TO THE COMPANY PURSUANT TO THE TERMS
OF THE POLICY.

PLEASE READ THE ENTIRE POLICYCAREFULLY AND DISCUSS THE
COVERAGE HEREUNDER WITH YOUR INSURANCE BROKER.

(Doc. 41-3 at PagelD 631; Doc. 41-7 at PagelD 688.)

The 2016-2017 Policy provided claim limits of $5,000,000 for Each Claim Limit and for
Policy Term Aggregate Limit. (Doc. 418 PagelD 631.) Goettle paid a total premium of
$135,550 for the 2016—2017 Policyid.J

1. ThePolicy Form

Coverage Part A of § I. INSURING AGHEMENT of the Policy Form provided in

relevant part as follows:

A. The Company will pay Damages and Defe Expenses that the Insured shall
become legally obligated to pay as a tlestia Claim first made during the Policy
Period and reported in writing to the i@pany during the Policy Period or within
sixty (60) days thereaftarising out of a Wrongful Adn the rendering or failure
to render Professional Services to othmrshe Insured or by any person or entity
for whom the Insured is legally liabénd to which this Policy applies.

B. For this Policy to apply, both tifie following conditions must be met:
1. The Wrongful Act must first takegde on or after the Retroactive Date
shown in Item 6. of the Declaratioasd prior to the end of the Policy
Period;

2. Prior to the Effective Date of thi®olicy, no officer, director, principal,
partner, insurance manager, renager or in-house counsel of any

2 As will be discusseihfra, Goettle renewed its policy with Allied World for the 2017-2018 term with the same
relevant provisions. For simplicity, citations to both the 2016—2017 Policy (Doc. 41-3) and the 2017-2018 Policy
(Doc. 41-7) are provided above. All of the defined ®mmthe both Policies begin with a capital letter and are in
bold text. The Court has deleted the bold text emphasis used within the Policies for readability.
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Insured had knowledge of the adtaaalleged Wrongful Act or
circumstance that reasonably couldegrise to a Claim under this Policy.
If such officer, director, principapartner, insurance manager, risk
manager or in-house counsel of any Insured knew, prior to the effective
date of this Policy, of any Wrongfélct or circumstance that reasonably
could give rise to a Claim under thi®licy, then any continuation, change
or resumption of such Wrongful Act oircumstance during or after this
Policy Period will be deemed to have been known prior to this Policy
Period;

(Doc. 41-3 at PagelD 65Poc. 41-7 at PagelD 715.)
The Defense Provisions in § I(D) requirediéd World to provide a defense to Goettle
in the following circumstances:

The Company will have the right and datydefend any Claim made against the
Insured seeking Damages payable unidis Policy. The Company shall
undertake and manage the defense of Slaim even if the allegations of the
Claim are groundless, false fraudulent. . . .

(Doc. 41-3 at PagelD 653; Doc. 41-7 at PagelD 716.)
The Policy Form contained the following redmt definitions irg IV. DEFINITIONS:

B. Claim means a demand receivedabyinsured for money or services
including the service of suit or institati of arbitration proceedings. Claim does
not include a Disciplinary Proceeding.

* % %
Q. Potential Claim means an actuahtkeged act, error or omission in the

performance of Professional Services wigay reasonably be expected to give
rise to a Claim.

* % %

S. Professional Serviceseans those services that:
1. the Insured is qualified to perform; and

2. are performed for others, in theslmed’s capacity as an architect,
engineer, land surveyor, landscape asdtjtscientist, technical consultant
or Construction Manager, includisgich services when performed on
projects seeking LEED dification and/or utilizng Building Information
Modeling (BIM).

* % %



T. Wrongful Act means a negligent act,ogror omission, in the rendering of or
failure to render Profession@ervices by an Insured.

(Doc. 41-3 at PagelD 659-682¢c. 41-7 at PagelD 722-725.)

Pursuant to the provisions above, the Pgbicyvided coverage for wrongful acts in the
rendering or failure to render professionalvgmes, including negligence in performing
engineering services. However, the Pokoym contained § Ill. EXCLUSIONS, including a
coverage exclusion for faulgonstruction services:

This insurance does not apply to and the Company will not pay Damages,
Defense Expenses and/or Loss foy &€laim based upon or arising out of:

* k% %

C. CONSTRUCTION

Any actual or alleged obligation on the pafthe Insured foconstruction means,
methods, techniques, sequences or procedures.

* * %

l. FAULTY WORKMANSHIP

The cost to repair or replace any faultgrkmanship including, but not limited to
faulty: assembly, construction, erectidahrication, installation, remediation,
dismantling, excavation or manufacturimg the Insured or any subcontractor of
the Insured.

(Doc. 41-3 at 655—-657; Doc. 41-7 at PagelD 718-720.)
The Policy Form at 8§ VIII. CONDITIONS qaiired Goettle to prode notice to Allied
World of a Claim made against it agondition precedent to coverage:

As a condition precedent to the right of coverage under this Policy, the Insured
must do all of the following:

A. INSURED’S DUTIES WHEN THERE IS A CLAIM

1. If a Claim is made against arstmed, the Insured shall give written
notice to the Company, as soon as pecable, but in no event later than
sixty (60) days after thexpiration date or earli¢ermination date of the
Policy.



Such written notice shall aude all of the following:

a. The actual or alleged Wrong#utt which is the subject of the
Claim;

b. A description of the Professial Services rendered by the
Insured,;

c. The date(s) that such Pregéeonal Services were rendered;

d. A description of the alleged injupr damage that is the subject
of the Claim;

e. The identities and address# the claimant(s); and
f. The project(s) involved in the Claim.

Written notice shall also includevery demand, notice, summons
or other process received by the Insured or the Insured’s
representatives.

(Doc. 41-3 at PagelD 663-664; Doc. 41-PagelD 726—727.) Section VIII. also provided
Goettle with an option to provide noticeaPotential Claim under Coverage Part A:

B. NOTICE OF A POTENTIAL CLAIM UNDER COVERAGE PART A

1. If during the Policy Period, any Ingad becomes aware of a Potential
Claim, the Insured may provide watt notice to the Company during the
Policy Period containing all thaformation listed under paragraph 2.
below. Any Potential Claim that subsequently becomes a Claim shall be
deemed to have been first maae aeported on the date and time when
the Company was first notified of the Potential Claim. Such Claim shall
be subject to the terms, conditions and limits of coverage of the Policy
under which the Potential Claim was reported.

(Doc. 41-3 at PagelD 664; Doc. 41-7 at PagelD 727.)

2. Endorsement 7

The Policy included an Endorseméiu. 7 entitled “COVERED OPERATIONS—
POLLUTION COVERAGE ENDORSEMENT.” (Dact1-3 at PagelD 646; Doc. 41-7 at
PagelD 709.) It provided irelevant part as follows:

1. Section I. INSURING AGREEMENTS;OVERAGE PART A, Subsections
A. and B. are deleted in their entyeand replaced with the following:
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A. The Company will pay those sums that the Insured shall become legally
obligated to pay as Damages and Defense Expenses because of:

1. A Wrongful Act in the rendering dailure to render Professional
Services to others by the Insuredaoy entity for whom the Insured is
legally liable and to which thimsurance applies; and /or

2. Covered Operations performed fonets by the Insuckor any entity
for whom the Insured is legalliable which result in a Pollution
Condition and to which thisisurance applies.

B. For this Policy to apply, all dhe following conditions must be met:

* % k% %

1. The Wrongful Act or Covered Opei@ats must first take place on or
after the Retroactive Date shown iartt 6. of the Declarations and prior
to the end of the Policy Period;

2. Prior to the Effective Date of thigolicy, no officer, diector, principal,
partner insurance manager, riskmager or in-house counsel of any
Insured had knowledge of any actoaklleged Wrongful Act, Pollution
Condition or circumstance that reaabty could give rise to a Claim
under this Policy. If such officer, @ictor, principal, partner, insurance
manager, risk manager or in-houseiigsel of any Insured knew, prior to
the effective date of this Policof any WrongfulAct or Pollution
Condition or circumstance that reaabty could give rise to a Claim
under this Policy, then any continuation, change or resumption of such
Wrongful Act, Pollution Condition or circumstance during or after this
Policy Period will be deemed to have been known prior to this Policy
Period;

3. Any Claim must first be made aigst the Insured during the Policy
Period; and

4. The Insured must report the Claim to the Company, in writing, during
the Policy Period or within sixty 0§ days after the end of the Policy
Period.

4. Section IV. DEFINITIONS, Subsections &d D. are deleted in their entirety
and replaced with the following:

B. Claim means any demand or notice nesg@ by an Insured alleging a Wrongful
Act or Pollution Condition. A Claim does nioiclude a Disciplinary Proceeding.

* % % *



6. Section IV. DEFINITIONS is amended include Subsections U. through BB.,
inclusive, as follows:

* k k%

V. Covered Operations means thp$gsical construction operations and
activities performed for otle by the Insured or any &y for whom the Insured
is legally liable[.]

* k k%

AA. Pollution Condition means the dischardgespersal, releasor escape of
smoke, vapors, soot, fumes, acids, alkatigictchemicals, liquids or gases, waste
materials or other irritants, contaraints or pollutants into or upon land, the
atmosphere or any watercourse or bodwafer, provided such conditions are not
naturally present in the environment.

* k k%

9. Except with respect to Section VIIl. CONDITION, Subsection K.3. for which
Paragraph 8. above applies, with exgpo this Endorsement only, all other
Conditions in Section VIII. CONDITIONS/hich use the term Wrongful Act

shall be read as if Wrongful Act hbeen deleted and replaced with Pollution
Condition for the purposes of thepdipation of this Endorsement.

10. With respect to this Endorsementy, all Conditions in Section VIII.
CONDITIONS that use therm Professional Serviceball be read as if
Professional Services has been deletetraplaced with Covered Operations for
the purposes of the application of this Endorsement.

(Doc. 41-3 at PagelD 646, 648—-650; Doc. 41-7 at PagelD 709, 711-713.)

B. Application for Renewal of Insurance Policy

On February 24, 2017, Ms. Malone fromIUssurance emailed to Goettle CFO Jeff
Ginter an “Allied World renewal applicationinder the subject heading “Professional/Pollution
Liability Renewal App.” Mr. Ginter emailellls. Malone on March 29, 2017 the policy renewal
application form signed by him. (Do¢l-4 at PagelD 670—-679.) The policy renewal
application contained éhfollowing question 21:

21. After inquiry, do any partners, principalsrectors, officers, or employees of

the firm for which coverage is soughgave knowledge of any act, error or
omission, unresolved job dispute (inclngifee disputes), accident or any other



circumstance that is or could besthasis for a claim under this proposed
insurance policy?

If yes, please provide details on a sefmsheet, includig project name, and
potential claimant, dates, and damages.

IT IS UNDERSTOOD AND AGREED THT IF SUCH KNOWLEDGE OR

INFORMATION EXISTS, ANY CLAIM ARISING THEREFROM IS

EXCLUDED FROM THIS INSURANCE.

(Id. at PagelD 676.) Mr. Ginter answered “No” to question 21 on behalf of Goettle based on
information he knew from attending weekly mags with Goettle officers, project managers,
and safety personnelld(; Ginter Dep., Doc. 41 at PagelD 527.) The renewal application
included a duty to update information in § 26:

The undersigned authorized representadyees that if thenformation supplied

on this Application changes tweeen the date of this Application and the effective

date of the insurance, he/she will order for the information to be accurate on

the effective date of the insurangemediately notify the Insurer of such

changes, and the Insurerynaithdraw or modify any outstanding quotations or

agreement to bind insurance.

... Itis agreed that th&pplication shall be the basis thfe contract if a policy is

issued and shall be deemed to be attatheidcorporated into and become a part

of the policy.

(Doc. 41-4 at PagelD 677.)

USI Insurance requested Cincinnati imtediaries to “bind and issue” Goettle’s
professional liability policy renewal on June 2917. (Doc. 41-5 at PagelD 680.) On June 21,
2017, USI Insurance provided Goettle witk tihenewal binder and invoice for your
Professional/Pollution Liabilitypolicy effective 6/28/17.” (bc. 41-6 at PagelD 684.)

The 2017-2018 Policy issued by Allied WorldGoettle was effective for the period of
June 28, 2017 through June 28, 2018. (Doc. 4iPagelD 688.) The 2017-2018 Policy had
claim limits of $10,000,000 for Each Claim Limit and Policy Term Aggregate Lirtdt) (t

otherwise contained the same relevant pgi@yvisions and coveges as the 2016—2017 Policy,



including the same relevaptovisions in the Policy Form and Endorsementld. gt PagelD
688-732.)

C. The Event for Which Goettle Seeks Coverage

On November 8, 2016, Goettle prepared and submitted to Joy Global Conveyors, Inc. a
proposal for a retaining wall atpmoject called the “Dolet Hills Trck Dump” at a coal mine near
Mansfield, Louisiana. Dolet Halis a lignite (coal) mine that powers an American Electric
Power (“AEP”) power plant, and Goettle’s propbmvolved designingetaining walls for a
ramp for dump trucks hauling coal. Goettle pragab® “furnish and install” certain components
of the retaining wall system and to “[p]repamed submit design drawings detailing our work for
the wall and bearing piles signed and sealed Pyofessional Engineer Licensed in the State of
Louisiana,” for the lump sum price amouwrft$1,985,000. (Doc. 53-1 at PagelD 3503-3506.)

Goettle commenced work on the projechNiovember 2016, first with design then with
construction and installation work. Goettle CEQuUDlas Keller was the engineer of record for
the project and oversaw the engineering arsigaeof it. Mr. Keller supervised Aaron
Klingshirn, a Goettle designer and licensed eaginon the project. Part of Goettle’s design
work for the retaining wall involved calculationéthe earth’s pressuggainst the retaining
walls.

There was a “failure incident” at the Dolgills mine on or about April 18, 2017. Keith
Harrington of Joy Global advised Humphrey Bar] a Goettle project manager, on April 21,
2017 via email and with photographs that he Ineakrd large noises asdw material seepage
coming from between the wood lagging on thiaireng wall. (Doc. 59-3 at PagelD 3978—
3983.) When Mr. Barlow received the email anctysies, he thought it vgaa serious issue and

understood that “[sJomething abnornfig] going on with this projectyith this retention wall.”
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(Doc. 59 at PagelD 3863, 3865.) He immediateiwérded the email and photos to Mr. Keller,
Goettle’s CEO, and Mr. Klingshirn, thegneer. (Doc. 59-3 at PagelD 3978-3983.)
Mr. Ginter, Goettle’s CFO who completed the irace policy renewal application, first learned
about the Dolet Hills incidenn late April 2017. (Ginter D, Doc. 41 at PagelD 536.)

Personnel from Goettle, including Mr. Kelleand from Joy Global, including Larry
Atkinson, its principal engineer, gicipated in telephone callsd in-person meetings about the
failure incident in April and M@ 2017. Mr. Atkinson stated in affidavit that the “focus” of
the meetings was to determine the cause of thetgtal failure and to plan a repair, and not “to
assign fault or make a claim against a particpéaty.” (Doc. 60-1 aPagelD 4054.) On May 2,
2017, Goettle’s project manager emailed Mr. Atkingdth three options toepair the retaining
wall with a “brief descriptionestimated cost, and schedule angj for each. (Doc. 57-5 at
PagelD 3773.) On May 9, 2017, Mr. Keller, Mr.rav, and Mr. Klingshin attended a “root
cause meeting” at the Shreveport, Louisianaeffiof AEP to determine what happened. It was
discussed at the meeting thay &5lobal was going to have an independent engineering review
conducted of the wall design estimated to take two to four weeks to complete. (Doc. 59-7 at
PagelD 3990-3992.)

On June 1, 2017, Mr. Atkinson for Joy Global ¢onéd to Goettle that it had retained an
engineering firm called StructurBhgineering, Inc. to reviewlie geotechnical and structural
engineering calculations and diags.” (Doc. 59-13 at Pagje 4008.) Mr. Atkinson provided
Goettle with a copy of the i@l geotechnical review set forth in a May 27, 2017 email from
Justin Thomey of Structural Engineeringd. @t PagelD 4010-4012.) MAtkinson asked that
Goettle’s engineer “review and address” the camestated in the initiggeotechnical review.

(Id. at PagelD 4008.) He stated in an affidavit thatpurpose of the Judeemail was to further
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discussions about repairing thvall and “not to assign fault @0 make a claim against any
particular party.” (dc. 60-1 at PagelD 4054.)

In the initial geotechnical review emaillr. Thomey explained Biprocess and initial
conclusions:

| thoroughly reviewedhe plans, testing results @situ and lab), and geotechnical

calculations. | limited my evaluation to teection of wall thahas failed. | did

not look in depth at the push pocketlais area is not, to my knowledge, under

distress. This will be evaluated during the proposed scope reviSoesall,

there are some errors and agions that have me concernédainly, lack of

certain calculations and lack of control tve work in the plans. Below are some

basic summary points for the evaluatiamsl some recommendations for future
work and remediation.

(Doc. 59-13 at PagelD 4010 (emphasis addledr. Thomey again referred terrors and
omissiongn the calculations and plans” iretltenth of his ten summary pointdd.(at PagelD
4011 (emphasis added).)

Goettle’s project manager forwarded the initial review email to other Goettle
management that day. Mr. Keller, the CEO, riedinitial review email, and Mr. Klingshirn,
the engineer, read the email, re-examihisdown design, and made comments expressing
disagreement with some of Mr. Thomey’s initial conclusions. Mr. Barlow, the Goettle project
manager, agreed that Thomey’s comments readtassms of Goettle’s original design. (Doc.
59 at PagelD 3927.)

Structural Engineering cortgted its final report on aabout July 10, 2017, and Joy
Global provided a copy of the report to Goettle on July 14, 2017. (Doc. 59-14 at PagelD 4015,
4016.) Unlike in the initial reviexmalil, the final report lists atsef structural and geotechnical
codes and standards used “as the basighe] analysis and code check.Id.(at PagelD 4018.)
Structural Engineering noted inetfinal report that there wetsome errors and omissions that

[were] of concern. There is adk of certain necessary calcuteus and lack of control of the
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work in the plans.” Ifl. at PagelD 4019.) Strugtal Engineering concludethat “[t]he original
wall design was insufficient and/or incomi@drom a geotechnicatandpoint.” [d. at PagelD
4015, 4022.)

On August 10, 2017, Joy Global's attorney altbgea formal written notice to Goettle
that Goettle was in breach of contract becdths Retaining Wall for Truck Dump by Goettle
(“TD-6") is defective in both degn and construction as set outlike Structural Failure Analysis
and Report authored by Structural Engineering, Which was previously provided to Goettle
on Junesic 14, 2017.” (Doc. 43-7 at PagelD 1193-1194.)

On September 6, 2017, Joy Global filed sufederal court in Louisiandoy Global
Conveyors Inc. v. Richard Goettle, InNo. 5:17-cv-1121 (W.D. La(fLouisiana Action”),
asserting claims against Goettle for negligdesign, negligent construction, and breach of
contract. (Doc. 1-2 at PagelD 32-49.)

D. Goettle’'s Reporting of Claim to Allied World

Mr. Ginter, Geottle’s CFO, who completdte insurance renewal application on behalf
of Goettle on March 29, 2017, learned about the Tidiks failure incident at some point in
April 2017. Mr. Ginter did not notify Goettle’ssarance broker, USI Insurance, after learning
about the failure incident.

Goettle’s general counsel didt learn about the Dolet Hilfailure incident until Goettle
received the August 10, 2017 letter from Joplsal’'s attorney. Téreafter, on August 30, 2017,
USI Insurance faxed to Cincinnati Inteztharies a “General Liability Notice of
Occurrence/Claim” on Goettle’s behalf. (Doc. 43-3 at PagelD 1161-1165.) USI Insurance

described the occurrence as follows:

3 Despite the attorney’s statement, the parties appearde that Joy Global gave Goettle the final report on July
14, not June 14.
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NOTICE OF POTENTIAL CLAIM—Joy Gbbal (Gen Contractor) alleges
Insured’s design of retaining walls fartruck dump ram was defective causing
the walls to bow out.

(Id. at PagelD 1162-1163.) USI Insurance attaché&gd téotice to Cincinnati Intermediaries an
email from Roger Healey of Goettle explaini@gettle’s position on what occurred to warrant
the submission of the Notice:
Doug has asked me to put you on noticéhefabove potential claims. Richard
Goettle, Inc. designed two retaining watissupport the Truck Dump Ramp to be
constructed at the AEP Dolet Hills Site. ... Goettle contends that such action by
the other subcontractor csad the welds on the upper portion of the struts to
break and fail. Joy Global now maintains that Goettle’s design of the retaining
walls is defective and that the retaining walls must be redesigned, all fill removed,

the retaining properly reconstructed and fifi replaced. Goettle maintains that
the design of the retaining Wawas not defective . . . .

(Id. at PagelD 1164.) Allied World acknowledgeteipt of the Notice the next day on August
31, 2017.

David Robles, counsel for Allied Worldhe testified as a cogpate representative,
prepared an initial draftowerage letter dated September 22, 2017 in which Allied World
reserved its rights under the Rgliand applicable law, but ditbt deny coverage. (Doc. 43 at
PagelD 924-925; Doc. 43-13 at PagelD 1345-13564t ifiitial letter was not shared with
anyone outside of Allied World. (Doc. 43 at Pagé&Zb.) Mr. Robles did natfer to or rely on
Endorsement No. 7 with respectth@ coverage issues in thistial draft coverage letter.ld. at
PagelD 1083.)

On October 6, 2017, Allied World issuedctsverage determination to Goettle denying
indemnity and defense coverage for the s@na Action. (Doc. 47-19 at PagelD 2942-2954.)
Allied World summarized its reasons for denying coverage:

Allied World concludes there is no coage for the notified matter under the

[2017-2018] Policy, because this matter cibuigts a Claim made before the June

28, 2017 effective date of the Policy dmetause the terms of the “no prior

knowledge” condition at B.3 dhe Insuring Agreement isig] not met. There is
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also no coverage because, before the Policy’s inception date, Goettle had
knowledge of “any act, error or omissiamresolved job dispute ...or any other
circumstance that is opald be the basis for a claihwhich was not disclosed to
Allied World at any point after the Afipation date and before the Policy’s
inception.

(Id. at PagelD 2954.)

E. Procedural Posture

On the same day it issued its coverage désiitar, Allied World filed this declaratory
judgment action against Goettle seeking a dectardhiat it owes no obligation to Goettle for the
Louisiana Action. (Doc. 1.) In the Complaiat)ied World asserted four bases for denying

coverage to Goettle:

1. There is no coverage under the 2017-2018 Policy because a Claim—as
defined in Endorsement No. 7—was made no later than June 1, 2017 when Joy
Global forwarded the Thomey iralireview email to Goettle.

2. There is no coverage under the 2017-2018 Policy because the “no prior
knowledge” condition of coverage set torh 8 1(B)(2) of Endorsement No. 7
was not satisfied.

3. There is no coverage under tha 282018 Policy because Goettle failed to
disclose known pre-policy circumstanceattreasonably could lead to a claim as
was required in the policyenewal application.

4. There is no coverage under tha@e2017 Policy because a Claim was made
against Goettle no later thdane 1, 2017, but Goettleddnot report the Claim to
Allied World within sixty days of the end of the Policy Period.

(Id. at PagelD 13-17.) Goettle responded by fikngAnswer [with] Affirmative Defenses and
Counterclaims seeking a declaratibat it is entitled to a defiee and indemnification under the
2017-2018 Policy and damages for breach of contract. (Doc. 7.)

Following discovery, the parties filed themgkng cross-Motions for Summary Judgment.
(Docs. 61, 62.) The Motions are fully briefedd ripe for adjudication. Allied World seeks

judgment that it was not required to providéethse or indemnificadin for the Claim arising
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from the Dolet Hills incidentConversely, Goettle seeks judgméndt it was entitled to defense
and indemnification.

Il. STANDARDS GOVERNING MOTIONS FOR SUMMARY JUDGMENT

Federal Rule of Civil Procedure 56 gov&motions for summary judgment. Summary
judgment is appropriate if “theis no genuine issue as to anyteral fact and the movant is
entitled to judgment as a mattd#rlaw.” Fed. R. Civ. P. 56(a)The movant has the burden to
show that no genuine issuesnaditerial fact are in disputéseeMatsushita Elec. Indus. Co., Ltd.
v. Zenith Radio Corp475 U.S. 574, 585-87 (198®)rovenzano v. LCI Holdings, In&63 F.3d
806, 811 (6th Cir. 2011). The movant maypgort a motion for summary judgment with
affidavits or other proof dby exposing the lack of ewetice on an issue for which the
nonmoving party will bear the baden of proof at trial.Celotex Corp. v. Catretd77 U.S. 317,
322-24 (1986). In responding to a summaggment motion, the nonmoving party may not
rest upon the pleadings but mtstesent affirmative evidence wrder to defeat a properly
supported motion for summary judgmenfhderson v. Liberty Lobby, Inet77 U.S. 242, 257
(1986). Because the parties have filed crossamstior summary judgment, the Court must take
care to consider each motion, separatelyiptathe burden of proof on the moving partp.re
Morgeson371 B.R. 798, 800-01 (B.A.P. 6th Cir. 2007)

A court’s task is not “to weigh the evideraed determine the truth of the matter but to
determine whether there igganuine issue for trial.’ Anderson477 U.Sat 249. “[F]acts must
be viewed in the light mosavorable to the nonmoving parbyly if there is a ‘genuine’ dispute
as to those facts.Scott v. Harris 550 U.S. 372, 380 (2007) (emphasis addeel;alsccEOC v.
Ford Motor Co, 782 F.3d 753, 760 (6th Cir. 201®n(ban¢ (quotingScot). A genuine issue

for trial exists when there is sufficient “evidenon which the jury could reasonably find for the
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plaintiff.” Anderson477 U.S. at 25Z%ee also Shreve v. Franklin Cnty., Qhid3 F.3d 126,
132 (6th Cir. 2014) (“A dispute ftgenuine’ only if based oavidenceupon which a reasonable
jury could return a verdict in favor of the namving party.”) (emphasis original) (citation
omitted). Factual disputes that are irrel@var unnecessary will not be countedhderson
477 U.S. at 248. “The court need consider d¢iné/cited materials, but it may consider other
materials in the record.Fed. R. Civ. P. 56(c)(3).

. ANALYSIS

A. Interpretation of an Insurance Policy

“The interpretation of an insurance contriaetlves a question of law to be decided by a
judge.” Leber v. Smith70 Ohio St. 3d 548, 639 N.E.2d 1159, 1163 (1998dg; also GenCorp,
Inc. v. American Int'l Underwritersl 78 F.3d 804, 817 (6th Cir. 1999) (citihgberfor the same
principle.) “[W]ords and phrases used iniasurance policy must tggven their natural and
commonly accepted meaningUnited Nat'l Ins. Co. v. SST Fitness Ct82 F.3d 447, 449-50
(6th Cir. 1999) (quotingJ.S. Fidelity & Guar. Co. v. Lightning Rod Mut. Ins. C80 Ohio St.
3d 584, 687 N.E.2d 717, 719 (1997)). Policy terms rbasead in the context of the whole
policy. Bondex Int'l, Inc. v. Hartford Acc. and Indem..C667 F.3d 669, 677 (6th Cir. 2011)
(citing Foster Wheeler Enviresponse, Inc. vakklin Cnty. Convention Facilities Autiv8 Ohio
St. 3d 353, 678 N.E.2d 519, 526 (1997)). More sp=dlfi, courts examining whether a term or
phrase within a policy is ambiguous must “exagriine policy as a whole” and “consider the
context in which the provision is usedSauer v. Crewsl40 Ohio St. 3d 314, 18 N.E.3d 410,
413 (2014).

“The mere absence of a defion in an insurance contragbes not make the meaning of

[a] term ambiguous” if the term has a “plain and ordinary meaniNgtionwide Mut. Fire Ins.
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Co. v. Guman Bros. Farn73 Ohio St. 3d 107, 652 N.E.2d 684, 686 (1995). When policy
provisions are susceptible to more than one ngafiihey must be constrdestrictly against the
insurer and liberally ifiavor of the insured.”Schwartz Manes Ruby and Slovin, L.P.A. v.
Monitor Liab. Managers, LLCA83 F. App’x 241, 244 (6th Cir. 2012) (citivgestfield Ins. Co.
v. Hunter 128 Ohio St. 3d 540, 948 N.E.2d 931, 935 (2011)). Similarly, when there are
conflicting or contradictory terms in a policycaurt must construe the terms in favor of
coverage for the insuredege.g, Cont’l Ins. Co. of New York v. Fortne25 F.2d 398, 400 (6th
Cir. 1928);Para-Chem So., Inc. v. Nat'l Unionreilns. Co. of Pittsburgh, PenmNos. 21502,
21503, 2004 WL 344154, at *6 (Ohio App. Feb. 25, 20B&)le v. Great-West Life Assur. Co.
27 Ohio App. 3d 85, 499 N.E.2d 895, 898 (1985).

B. Summary of Arguments

1. Allied World's Position

Allied World contends that it was not obligdtto provide indemnity or defense coverage
to Goettle under either the 2016—2017 Policyher2017-2018 Policy. To begin, Allied World
asserts that the Insuring Agreement set for 1nof Endorsement No. 7 replaced the Insuring
Agreement set forth in § | of the PoliEprm for both the 2016-2017 Policy and the 2017-2018
Policy. It further asserts that the replacemefind®n of the term Claim in Endorsement No. 7
applied to the entird016—2017 Policy and 2017-2018 Policy. The Endorsement No. 7
definition of Claim included a notice receiviey Goettle alleging a Wrayiul Act, which was
defined in the Policy Form to lze“negligent acterror or omission, in the rendering or failure to
render Professional Services[.]” (Doc. 41-FagelD 648, 662; Doc. 41-7 at PagelD 711, 725.)

Accordingly, Allied World contends that thd@eant Claim here occurred on June 1, 2017 when
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Joy Global sent Goettle the Thomey initial Eviemail alleging errors and omissions in the
designs for the wall. (Doc. 59-13 at PagelD 4008-4012.)

Regarding the 2016-2017 Policy, Allied Woddyues that Goettle was entitled to
coverage under 8§ 1(B) of Endorsement No. ¥ dnt received notice othe Claim against it
during the Policy Period and reportiétb Allied World within sixtydays after the Policy Period.
(Doc. 41-3 at PagelD 646.) Because@&m occurred during the 2016—2017 Policy Period,
Goettle had to report the Claim to Allied Worldthin sixty days after June 28, 2017. However,
Goettle did not report the Dolet Hills incidantAllied World until August 30, 2017. (Doc. 43-3
at PagelD 1161-1165.) Allied World contends, ¢fi@re, that there was no coverage for the
Dolet Hills incident under the 2016—2017 Polmgcause the Claim was not both made and
reported within the Policy Period. “Because@@ge in a claims-made policy is generally
restricted to only claims made and repodedng the policy periodan insurer need not
demonstrate prejudice to deny a claim feahade outside of the policy periodvVicCarty v.

Nat’l Union Fire Ins.Co. of Pittsburgh, Penn699 F. App’x 464, 468 (6th Cir. 2017).

Allied World also contends that coverage was not provided under the 2017-2018 Policy,
which had an effective date of June 28, 201TiedWorld contends that coverage is excluded
under the 2017-2018 Policy under § X@ of the Insuring Agreement stated in Endorsement
No. 7 because Goettle’s officdrad knowledge prior to the effiae date about an actual or
alleged Wrongful Act that reasonably could gnae to a Claim. Additionally, Allied World
argues that coverage was excluded under 3)Bf the Insuring Aggement stated in the
Endorsement No. 7 because the Claim was maidecbhe Policy Period. (Doc. 41-7 at PagelD

709.)
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Finally, Allied World congénds that coverage is@xded under the 2017-2018 Policy
because Goettle denied in theipplrenewal application at § 2hat any officers or employees
of Goettle had knowledge of any “act, error origgion . . . accident or other circumstance that
is or could be the basis for a claim under thappsed insurance policy (Doc. 41-4 at PagelD
676.) The denial was true when it initially wasdedecause the Dolet Hills incident had not yet
occurred. However, § 26 in the policy renéaaplication required Goettle to notify Allied
World if any information supplied on the rendwagplication changed between the date of the
application and the date thesimance became effectivdd.(at PagelD 677.) Allied World
contends that Goettle was put on noticéhefclaim on June 1, 2017 when it received the
Thomey initial review email asserting errors amiissions in the design for the wall. Therefore,
Allied World asserts, Goettle failed its dutyupdate the policy renewal application under § 26.

2. Goettle’'sPosition

Goettle responds that it does not seakerage under the 2016—-2017 Policy, but only
under the 2017-2018 Policy. (Doc. 61 at Pagédb9 n.1; Doc. 67 at PagelD 4511 n.1.) Its
arguments for coverage are based on teenjme that the Endorsement No. 7 should be
interpreted only to add coverage for polluterents, but not to restrict coverage for non-
pollution events by the insertion of inconsistent replacement terms.

Goettle also asserts that whether Goettle @rditled to coverage for the Claim arising
from the Dolet Hills incident must be detend under the terms of the Policy Form. The
Policy Form provided a narrow definition of the te@taim as a “demand received by an Insured
for money or services.” (Doc. 41-7 at Pag@Z2.) According to Goettle, Allied World did not
make a Claim—a demand for money or services—until August 10, 2017 during the 2017-2018

Policy Period. (Doc 43-7 at PagelD 1193-1194.)et@® provided notice to Allied World about
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the claim shortly thereafter gkugust 30, 2017. (Doc. 43-3RagelD 1161-1165.) Therefore,
it asserts that it was entitled to defense iadeémnity under Coverage Part A of the Insuring
Agreement of the Policy Form in the 2017-2018 Policy. (Doc. 41-7 at PagelD 715.)

C. Court’'s Analysis

1. Interpretation of Endorsement No. 7

To determine whether the coverage existed under the Policy Form for the Dolet Hills
incident, the Court first will address whether Ersdonent No. 7 can be interpreted to apply to a
non-pollution event. For the reasdhat follow, the Court agreegith Goettle that it can not.

To begin, Endorsement No. 7 wasetit COVERAGED OPERATIONS—POLLUTION
COVERAGE ENDORSEMENT. (Doc. 41-7 at Pd9€709.) The plain meaning of that title
was to add insurance coverage for pollution eveBtsdorsement No. 7 in 8 1(A)(2) in fact did
provide pollution coverage where Allied Woragreed to provide Damages and Defense
Expenses because of “Covered Operations paddrfor others” by Goettle “which result in a
Pollution Condition.” [d.) However, Endorsement No. 7 alsarported to delete and replace
the Policy’s professional liability coverage§ 1(A)(1) in a manner not suggested by, and
therefore inconsistent with, the titleld) Courts construe conflictg terms in favor of finding
coverage for the insurebege.g, Fortner, 25 F.2d at 400Para-Chem So., Inc2004 WL
344154, at *6Boyle 499 N.E.2d at 898. For example, an Ohio appeals court refused to apply an
endorsement in an auto insurance policewits titte—Part 1-Liaitity-Other Insurance—
suggested that the endorsement applied only \@hesutside type or policy of insurance was
involved, but the terms of the endorsement actéithibcoverage provided to permissive users

of a vehicle whether or ntitey had other insurancéong v. LongNo. C-050567, 2006 WL
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1302516, at *5—6 (Ohio App. May 12, 2016)The court suggestehat the title of an

endorsement should provide notice to the averagéer in what circumstances the endorsement

would apply. Id. These cases suggest that Endorsemen¥Nere should not be interpreted in a

way that limits the professional liability coveeotherwise provided in the Policy Form because

the title suggests that it only supplementspblicy with Pollution Condition coverage.
Additionally, Endorsement No. 7 and the Polilyrm contain an igconcilable conflict

in that a single event—such as an insuregikeng notice of an allegenegligent act in the

rendering of Professional Seres—can constitute both a Claim under Endorsement No. 7 and a

Potential Claim under the Policy Form. A PdiainClaim at § VIII(B)(4) of the Policy Form

was defined to be an actual or allegedaaaimission in the pesfmance of Professional

Services which could be expectedresult in a Claim, a teratefined in the Policy Form as

demandor money or services. (Doc. 41-7 ageD 722, 724 (emphasis added).) Professional

Services included engineering sees performed for othersld( at PagelD 724-725.) On the

other hand, the term Claim was broadlyinkd in Endorsement No. 7 to includeticealleging

a Wrongful Act, defined as a negligent act, emoomission in the pesfmance of Professional

Services.(Id. at PagelD 711, 725.) Allied World argues that when Joy Global forwarded the

Thomey initial review email to Goettle duine 1, 2017 during the 2016-2017 Policy period, that

4 This Court’s decision iMiami-Luken, Inc. v. Navigators Ins. CtNo. 1:16-cv-876, 2018 WL 3424448, (S.D.
Ohio July 11, 2018), does not compel a different result. The Court recognidéhiinLukenthat the title of an
insurance policy is not determinative of the type of coverage providedt *7. However, the policy iMiami-
Lukenexplicitly stated that the “headings of the variougieas of this Policy are intended for reference only and
are not to form the parts of the terms and conditions of coverédie No such language is found in the 2017-2018
Policy. Moreover, as explained in the analysis abapplying Endorsement No. 7 t@n-pollution eents creates
irreconcilable conflicts.
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email amounted to receiving e of Potential Claim for the Dolet Hills incident under the
Policy Form and it constituted a Claim under Endorsement Ro. 7.

The point in time at which Goettle needed foont an incident to Ailed World to receive
coverage was different under the Policy F@ama under Endorsement No. 7. Under the Policy
Form, Goettle had the option to report a Potéiaim to Allied Worldimmediately or to wait
until the Potential Claim matured into an at¢t@kim when the claimant made a demand for
payment or services. (Doc. 41-7 at PagelD 7Zogttle’s duty to report an incident to Allied
World was different under § 1(B)(4) of Endorsemidot 7. If Goettle receed even notice of an

alleged Wrongful Act, Goettle had to report tldaim to Allied World during that Policy Period

5 “The question of what facts [the insured] knew is a subjective inquiry, while theoqueltwhether [the insured]
could reasonably foresee that these facts might givéoraselaim is an objectivequiry based on a ‘reasonable
insured’ standard, on thelgactive-objective analysis.Schwartz Manes Ruby & Sloy#83 F. App’x at 245—46.

The facts concerning when Goettle received notice@aam under Endorsement Noo¥ a Potential Claim under

the Policy Form are not disputed. Joy Global sent Goettle the Thomey initial review email on June 1, 2017. Joy
Global stated that it had hité’homey’s engineering firm to “review Goeti@riginal wall design.” (Doc. 59-13 at
PagelD 4008.) It requested that Goettle provide feedback to the initial conclusibndt dlso stated that Joy

Global was waiting for the final structural engineering reyietich was expected to be completed two weeks later.
(Id.) Thomey's initial conclusion was that there were “estamnd omissions” in the designs, particularly in regards

to “lack of certain calculations and lackadntrol on the work in the plans.Id( at PagelD 4010.)

Goettle contends that the Thomey initial review iédid not put them on noticef a Claim under Endorsement
No. 7 or of a Potential Claim under the Policy Form for two reasons. First, Goettle points out that in the initial
review email, Thomey did not use the word negligentientify relevant engineering duties breached by Goettle.
Conversely, the final engineering review completed in July 2017 contained a listrofenyg codes and standards
used as the basis for the analysis. (Doc. 59-14 at PagelD 4018.)

Second, Goettle submits an affidavit of Larry Atkinson, Joy Global's principal engineerrepattby T.C.
Siegel, a civil and geotechnical enginestained to provide expert opinion testimony in this case. (Docs. 60-1, 63-
2.) Mr. Atkinson stated he sent the Thomey initial review email to Goettle on behalf of Joy Global “for the purpose
of furthering the discussions about the structural failure and developing a plan to eepailittand not for
assigning “fault” or making a “claim against a particular party.” (Doc. 60-1 at PagelD 4054.) He said he had not
considered at that point whether Goettle was negligent in its design and engineering sédviaeRagelD 4055.)
Likewise, Siegel opined that a reasonable engineer would have considered Joy Global's covehletidramey
initial review email to be “a standard procedure to communicate informal preliminary geotechnical comments from
an engineer who was not part of the design team but only recently engaged as a peer reviewer.” (Doc. 63-2 at
PagelD 4274.) He further states that the initial review waomplete and that it did hstate that Goettle breached
any standard of careld( at PagelD 4274-4279.)

Allied World does not submit any evidence to rebut Mr. Atkinson or Mr. Siegel. Instead, it merely relies on the
use of the phrase “errors and omissions” in the Thomaslieinail review to support its argument that Goettle had
notice of a Claim or a Potential Claim by June 1, 2017. The Court finds that a genuine issegiaff fianettremains
as to whether a reasonable insured would have regarel@thtimey initial review embas notice that Joy Global
considered Goettle to have been negligent in the rendering of design services.
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or within 60 days after thend of the Policy Periodld( at PagelD 709, 711.) An insurance
policy should not be interpreted to hasanflicting reporting requirements.

Next, Endorsement No. 7 was internallgonsistent because 8 1(A)(1) purported to
delete and replace the professional services lialoitityerage in the Policy Form and to apply to
non-pollution events, but 88 9 and 10 of Endorsgr. 7 required the insured, Goettle, to
provide information about Pollution Conditions whiereported the Claim to the insurer, Allied
World. (d. at PagelD 709, 713.) Semtis 9 and 10 of Endorsemeéhb. 7 stated that for the
purposes of the reporting requirements set fiorthe Policy Form at § VIII. Conditions, the
term Wrongful Act was replaced by Pollution Cdimhs and the term Professional Services was
replaced by the term Covered Operationd. dt PagelD 713.) Thus, under § VIII(A)(1)(a) &

(b) of the Policy Form, as modified by Endorsement No. 7, Goettle was required for each Claim
made against it to give Allied World noticetbk actual or alleged Pollution Condition that was
the subject of the Claim and a descriptidithe Covered Operations it renderettl. &t PagelD

726.) Meeting this reporting requirement wasapress “condition precedent” for coverage

under the Policy. Id.) Goettle never could have satisfied those reporting requirements for a
non-pollution events such as the Dolet Hills incident because there were no Pollution Conditions
(“discharge, dispersal, releaseesicape of smoke, vapors, soomés . . . or pollutants into or

upon the land”) or Covered Operations (“physical construction tpesaand activities

performed for others by [Goettle]”) to reportd.(at PagelD 712.) An insurance policy should

not be interpreted in such a way that theuned can never satisfy conditions precedent to
coverage.

Finally, Endorsement No. 7 conflicted wiimdorsement No. 4 in their respective

treatments of the term Claim in the Policyrfio Endorsement No. 7 in § 4(B) purported to

24



delete and replace the term Claim in the Policy Foroh.af PagelD 711.) Endorsement No. 4,
on the other hand, purported to modify and aditheadefinition of the term Claim in the Policy
form but only for purposes of Endorsement No. ldl. 4t PagelD 696.) However, Endorsement
No. 4 could not modify and add to the definitminthe term Claim in the Policy Form if that
term had been completely deleted by Endorsement No. 7.

In sum, the Court will not apply Endorsement No. 7 to exclude coverage for a non-
pollution event like the Dolet Hills incidenfpplying a coverage exasion for a non-pollution
event is inconsistent with what a reasonablerggwould assume an endorsement with the title
Pollution Coverage would provide. Under Alli#¢brid’s interpretation of the Policy and the
underlying facts, Endorsement No. 7 acted asvarage exclusion for the Claim made against
Goettle for Dolet Hills incident. The broadeffidéion of the term Claim in Endorsement No. 7
would have required Goettle to report the Déléks incident to Allied World during the 2016—
2017 Policy Period, even before Joy Global maderaandior money or services and despite
the fact that the Goettle was not requiredejoort Potential Clans to Allied World.

Additionally, Goettle could not have satisfied the reporting condition precedent for the Dolet
Hills incident because it could not have itBad a Pollution Condition resulting from the
incident nor the CovereServices it provided.

Therefore, Endorsement No. 7 does not baeage for the Claim arising from the Dolet
Hills incident because it does not arise frGovered Operations creating a Pollution Condition.
Allied World's two bases for denying coverage for the Dolet Hills incident pursuant to
Endorsement No. 7 of the 2017-2018 Policy—thatB(R) was not satisfied because Goettle

had knowledge of an alleged Wrongful Act prior to the effective date of the Policy and that
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§ 1(B)(3) was not satisfied because the Chams made before the Policy Period—fail as a
matter of law because EndorsemBiot 7 is not applicable.

2. Policy Renewal Application

The Court next will turn to Allied World' third asserted badisr denying coverage
under the 2017-2018 Policy. Allied World contetitst Goettle breached an alleged duty under
88 21 and 26 of the policy renewalmication to inform Allied Waod about the alleged error or
omission in the design of the retaining walfdre the 2017—-2018 Policy took effect. Section 21
of the policy renewal application authorizediéd World to deny coverage for an error or
omission if the Goettle had knowledge at the timapglication about the error or omission that
could give rise to a claim andilied to disclose it. (Doc. 41-4 676.) Section 26 provided that
Goettle agreed to update the policy renevppliaation if the information supplied on the
application changed.ld. at PagelD 677.) Goettle did notdim about the Dolet Hills incident
on March 29, 2017, the date of the renewal appba, because the incidedid not occur until
April 2017. Nonetheless, Allied World argues tkedettle’s failure to update the insurance
application after it received the Thomey initial review email was a basis to deny coverage. It
suggests that Goettle’'s agreement to updatepbiécation in 8 26 operated as a warranty or a
condition precedent to coverage.

“A warranty is a statement, descriptionundertaking by the insured of a material fact
either appearing on the face of the policy ornother instrument specifically incorporated in the
policy.” Allstate Ins. Co. v. Bogg&7 Ohio St. 2d 216, 271 N.E.2d 855, 858 (1971). A breach
of a warranty renders awtract void ab initio.ld.; see also Ohio Nat'l Life Assur. Corp. v.
Satterfield 194 Ohio App. 3d 405, 956 N.E.2d 866, 871 (Ohio App. 2011). A condition

precedent calls “for the happening of some everth@performance of some act, . . . before the
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contract shall be biridg on the parties.’/Ramsey v. Penn Mut. Life Ins. C687 F.3d 813, 822
(6th Cir. 2015) Klamaw v. W. & S. Life Ins. G&®7 Ohio St. 1, 119 N.E. 132, 135 (1917)). Ohio
law disfavors conditions precedent and warranti&seRamsey787 F.3d at 822 (on conditions
precedent)Boggs 271 N.E.2d at 858 (on warrantie§)hey are not reashto insurance

contracts unless thertas of the contracts make plahe intent to include thenSeeRamsey

787 F.3d at 822Boggs 271 N.E.2d at 858. No such intent is evident here.

Section 26 contained numerous provisions udiclg notices to applicants from specific
states about state insmce statutes, in addition to tagplicant’s agreeant to update the
application. Significantly, 8 26 dinot provide a penalty for applicant’s failure to update
information provided on the application. InsteB@6 of the renewal application merely stated
that if updates were made, then the insaceid withdraw or mody any quotations or
agreements to bind insurarfcé&ection 26 cannot be enfed as a warranty or condition
precedent. For these reasons, Goettle’s faitutgpdate the policy renewal application does not
provide a basis for the denial of coverage.

3. Coverage Under the Policy Form of the 2017—2018 Policy

The Court is left to consider whether coage was provided for the Dolet Hills incident
under the Policy Form of the 2017-2018 Policy.e Tinsuring Agreement in the Policy Form
obligated Allied World to pay “Damages andfBrese Expenses” that Goettle became “legally
obligated to pay as a result of a Claim first mddeng the Policy Period and reported in writing
to [Allied World] during the Policy Period or withisixty (60) days thereafter arising out of a
Wrongful Act in the rendering dailure to render Professional iS&es for others.” (Doc. 41-7

at PagelD 715.) It also praled that Allied World had a “rig and duty to defend any Claim

6 Allied World did not attempt to withdraw or change thutation for the Policy after Goettle reported the Claim.
Allied World kept the policy premium, but denied coverage.

27



against the Insured seeking Damages . . . evite illegations of th€laim [were] groundless,
false or fraudulent.” I(l. at PagelD 716.) Allied World didot assert any bases in the denial
letter or in the Complaint for denying defense and indemnity coverage to Goettle for the Dolet
Hills incident under the Policlform of the 2017-2018 Policy. Goettle argues that Allied World
has waived the right to assert any additional bases for denying coverage.

“An insurance company must pay for the desie of actions brought amst its insured as
long as the underlying complaint containseaist one potentially covered claimMedpace, Inc.

v. Darwin Select Ins. Col3 F. Supp. 3d 839, 844 (S.D. Ohio 2014) (citdigo Gov't Risk

Mgmt. Plan v. Harrison115 Ohio St. 3d 241, 874 N.E.2d 1155, 1160 (2007)). However, it need
not “defend any action or claims within thengglaint when all the claims are clearly and
indisputably outside theontracted coverage Marrison, 874 N.E.2d at 1160. An insurer’s

breach of the duty to defend is a material brezdhe insurance coract and results in the

insurer relinquishing the righo control the litigation.Sanderson v. Ohio Edison C69 Ohio

St. 3d 582, 635 N.E.2d 19, 23-24 (1994). An insurer who has breached the duty to defend
cannot object to the insured’s d&ion to settle the lawsuipbsent a showing of fraud or

collusion. Id.

In this case, Joy Global sent written noticat tih considered Goettle to be in breach of
contract for designing a dedtive wall on August 10, 2017 during the 2017-2018 Policy Period.
(Doc. 43-7 at PagelD 1193-1194.) Joy Globalnmied Goettle that if it did not “cure” its
breach of contract by completing an approvedagiation, then Joy Global would seek redress
via legal action. 1fl.) Joy Global shortly thereafter filede Louisiana Suit against Goettle,
alleging that Goettle was negligent in its design and construction of the retaining wall at Dolet

Hills. (Doc. 1-2 at 32-49.) These acts constdwdtleast the assertion of a potentially covered

28



Claim (a demand for money or services) agaGoettle arising from a Wrongful Act (a
negligent act, error, or omission) in the rendering of Profess&sraices (engineering services).
(Doc. 41-7 at PagelD 722-725.) Goettle, in ttimely reported the Claim to Allied World.
(Doc. 43-3 at PagelD 1161-1165.) Allied World weddigated, therefore, under the terms of the
Insuring Agreement in the Policy Form to provaldefense to Goettle in the Louisiana Action.
However, the Court cannot determine at timige whether Allied Wdd has an ultimate
duty to indemnify. An insurer’s duty to inghmify is distinct from its duty to defendvledpace
13 F. Supp. 3d at 847. The duty to indemnify nagsbased on more than the allegations of the
complaint in the underlying lawsuitd. “[T]he ultimate realization of [the duty to indemnify]
depends on disposition tife underlying litigation.”AMCO Ins. Co. v. Lauren-Spencer, Inc.
500 F. Supp. 2d 721, 736 (S.D. Ohio 20@&k also ACE European Group, Ltd. v. Abercrombie
& Fitch Co. No. 2:12-cv-1214, 2:11-cv-1114, 2003 5180939, at *8 (S.D. Ohio 201 JFrie
Ins. Exch. v. Colony Dev. Cord.36 Ohio App. 3d 406, 736 N.E.2d 941, 946 (1999)
(“[S]peculation about the insurer’s ultimate obligpn to indemnify is premature until facts
excluding coverage are revealduring the defense of the litigation and the insurer timely
reserves its rights to deny coveragerégonsideration denied. 36 Ohio App. 3d 419, 736
N.E.2d 950 (2000). As to Goettle’s contention thllied World has waived the right to assert
bases for non-coverage that were not assertdge Complaint, “in Olo, waiver and estoppel
cannot be invoked to create coage under an insurance policy where coverage otherwise does
not exist.” Carolina Cas. Ins. Co. v. Canal Ins. Co., O#d0 F. Supp. 2d 753, 761 (S.D. Ohio
2013),rev’d on other grounds and remandé&d5 F. App’x 474 (6th Cir. 20143ge alsddybud

Equip. Corp. v. Sphere Drake Ins. Co., L& Ohio St. 3d 657, 597 N.E.2d 1096, 1104 (1992)
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(“[A]s a general proposition, the doctrine of waivcannot be employed to expand the coverage
of a policy.”).

The Court will award summary judgment to @tee and deny it to Allied World, insofar
as Allied World has breached its duty to provedéefense to Goettle in the underlying Louisiana
Action. However, the Court holds in@jance the issue afdemnification.

IV.  CONCLUSION

For the foregoing reasons, Allied Worldotion for Summary Judgment (Doc. 62) is
DENIED IN PART and Goettle’s Motion for Sumany Judgment (Doc. 61) GRANTED IN
PART, bothon the issue of Allied World’s duty to provide a defense. The Court holds in
abeyance the issue iofdemnification.

This case is stayed paing the resolution afoy Global Conveyors Inc. v. Richard
Goettle, Inc.No. 5:17-cv-1121 (W.D. La.). The pias shall notifthe Court wherdoy Global
Conveyorgase is resolved.

IT IS SO ORDERED.

Dated this 28th day of May, 2019.

BY THE COURT:
S/Susan J. Dlott

Susan J. Dlott
United States District Judge

7 Goettle confusingly cites to the principleres judicatawhen arguing that Allied Walcannot assert a new basis
for denying indemnification. Howevegs judicataapplies only when a first litigation has reached a final
judgment. See Mitchell v. ChapmaB43 F.3d 811, 819 (6th Cir.2008)pgers v. City of Whitehalt5 Ohio St. 3d
67, 494 N.E.2d 1387, 1388 (1986). It is, therefore, inapplicable here.
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