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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

JASON L. STUBBS Case No. 1:1@v-813

Plaintiff,

Dlott, J.

Vs Bowman M.J.
OHIO DEPARTMENT OF REPORT AND
REHABILITATION & RECOMMENDATION
CORRECTIONSet al,

Defendang.

Plaintiff, an inmate at th&/arrenCorrectional Institution, brings this civil rights actior
under 42 U.S.C. § 1983 against defend@ii® Department of Rehabilitation abrrections
(ORDC)andChae Harris, Warden(SeeDoc. 1).

By separate order, plaintiff has been granted leave to pratéauna pauperipursuant
to 28 U.S.C. § 1915. his matter ismow before the Court forsua sponteeview of plaintiff’s
complaint to determine whethtre complaint, or any portion of it, should be dismissed because
it is frivolous, malicious, fails to state a claim upon which relief may be grantezk&s
monetary relief from a defendant who is immune from such reie&Prison Litigation Reform
Act of 1995 § 804, 28 U.S.C. § 1915(e)(2)(B); § 805, 28 U.S.C. § 1915A(b).

Screening ofPlaintiffs Complaint
A. Legal Standard

In enacting the originah forma pauperistatute, Congress recognized that a “litigant
whose filing fees and court costs are assumed by the public, unlike a pagarg,liacks an
economic incentive to refrain from filing frivolous, malicious, or repetitive laiss Denton
v. Hernandez504 U.S. 25, 31 (1992) (quotimeitzke v. Williams490 U.S. 319, 324 (1989)).
To prevent such abusive litigation, Congress has authorized federal courts &3 digmi

forma paupericomplaint if they are satisfied that the action is frivolous or malgidd.; see
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also28 U.S.C. 88 1915(e)(2)(B)(i) and 1915A(b)(1). A complaint may be dismissed as
frivolous when the plaintiff cannot make any claim with a rational or argualis m fact or
law. Neitzke v. Williams490 U.S. 319, 328-29 (198%ee &0 Lawler v. Marshall898 F.2d
1196, 1198 (6th Cir. 1990). An action has no arguable legal basis when the defendant is
immune from suit or when plaintiff claims a violation of a legal interest which cleagly dot
exist. Neitzke490 U.S. at 327. Aaction has no arguable factual basis when the allegations
are delusional or rise to the level of the irrational or “wholly incredibl2ehton,504 U.S. at
32;Lawler,898 F.2d at 1199. The Court need not accept as true factual allegations that are
“fantastic or delusional” in reviewing a complaint for frivolousneldgl v. Lappin, 630 F.3d
468, 471 (6th Cir. 2010) (quotirgeitzke 490 U.S. at 328).

Congress also has authorized sha spontelismissal of complaints that fail to state a
claim upon which relief may be granted. 28 U.S.C. 88 1915 (e)(2)(B)(ii) and 1915A(b)(1). A
complaint filed by gro seplaintiff must be “liberally construed” and “held to less stringent
standards than formal pleadings drafted by lawyeEsitkson v. Parduss51 U.S. 89, 94
(2007) (per curiam) (quotingstelle v. Gamble}29 U.S. 97, 106 (1976)). By the same token,
however, the complaint “must contain sufficient factual matter, acceptegeasa ‘'state a
claim to relief that is plausible on its face.Rshcroft v. Igbal556 U.S. 662, 678 (2009)
(quotingBell Atlantic Corp. v. TwombJ\650 U.S. 544, 570 (2007)3ee also Hill 630 F.3d at
470-71 (“dismissal standard articulatedgbal andTwomblygoverns dismissals for failure to
state a claim” under 88 1918#)(1) and 1915(e)(2)(B)(ii)).

“A claim has facial plausibility when the plaintiff pleads factual content that alllbevs

court to draw the reasonable inference that the defendant is liable for theduidcalieged.”



Igbal, 556 U.S. at 678 (citinwombly 550 U.S. at 556). The Court must accept all well-
pleaded factual allegations as true, but need not “accept as true a legal cordushad as a
factual allegation.”Twombly 550 U.S. at 555 (quotingapasan v. Allaind78 U.S. 265, 286
(1986)). Although a complaint need not contain “detailed factual allegations,” tifomavsde
“more than an unadorned, the-defendant-unlawfdlynedme accusation.”Igbal, 556 U.S.
at 678 (citingTwombly 550 U.S. at 555). A pleading that offers “labels and conclusions” or “a
formulaic recitation of the elements of a cause of action will not a:dmbly 550 U.S. at
555. Nor does a complaint suffice if it tenders “naked assertion[s]” devoid of “flieittenl
enhancement.’ld. at 557. The complaint rsti“give the defendant fair notice of what the . . .
claim is and the grounds upon which it rest&rickson 551 U.S. at 93 (citations omitted).
B. Allegations in the Complaint

Plaintiff allegeghat,on August 28, 201 he “was deliberately denidtis] civil rights to
a Sec Code of 95120.914) by [his] Warden Mr. Chae Harris.” (Doc. 1, at PagelD 5). Plaintiff
further asserts that he wrote Harris a letter andDctober 23, 2017, at 10:30 a@arrectional
Officer Rook ‘escorted [plaintiff] to a littlesmall office of confinement for a one on two megtin
with . . . Harris and Sarwars . . . in regards to [plaintiff's] denied (PC) [protemiistedy].”*
(Doc. 5, at PagelD 5). According to plaintéfiterhe explained to Harris anSarwarghat
plaintff’s life was in dangefrom inmate Ivan Scarville, who had broken plaintiff’s jaw in four
places in 201Zarristold plaintiff to “get [his] punk butt out of [Harris’s] office.” (Doc. &t
PagelD 5).

Plaintiff also claims that he is being denpgan medicationby dental, mental health, and

medical staff becaugbe “staff is leavin[g] everything up to Mr. Chae Hatrris, to be the

!Neither Correctional Officer Rook nor Mr. Sarwarenamed as defendaih this action.
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provider.” (Doc. 1, at PagelD 6Plaintiff asserts that he “need[s] medicine, or a[n] outside trip
to the hospital.” (Doc. 1, at PagelD 6). Plaintiff claims that he is “expenignailot of off
balance, with [his] jaw when [he] eat[s] [his] food, and a lot of numbness, and sharpness of
pains.” (Doc. 6, at PagelD 6). Further, he claims that he is afraid to leawed! lois account of
inmate Scarville “being anywhere.” (Doc. 1, at PagelD 6).

For relief, plaintiff seeks monetary damages and “to have a fair opportunity tohbeayvi
relatives in society in this lifetime.{Doc. 1, at PgelD 7).

C. Analysis ofthe Complaint

Under relevant screening standardaijmiff's complaintshould be dismissedlith
prejudice in its entirety First the ORDCis not a “person” within the meaning of 42 U.S.C.

§ 1983. TheORDC is a state entity entitled to sovereign immunitgarrthe Eleventh
Amendment to the Constitution of thimited States.Will v. MichiganDep't of State Police491
U.S. 58, 65-66 (1989):0ulks v. Ohio Dep’t of Rehab. &orr., 713 F.2d 1229, 1232 (6@ir.
1983).

Plaintiff's claims againsHarrisin his dficial capacity must be dismissed to the extent
that plaintiff seeks monetary damages. An action against a state official inhieisadficial
capacity is the equivalent of an action against the State he or she represéats. Milo, 502
U.S. 21, 25 (1991)ill, 491 U.Sat70-71. Thereforefarrisin his official capacity ismmune
from suit to the extent that plaintiff seeks monetary damages.

Plaintiff's claims should also be dismissed agahtestristo the extent plaintiffeeks to
sue Harrisunder aespondeat superidheory. lItis well-settled that theloctrine ofrespondeat
superiordoes not apply in 8 1983 lawsuits to impute liability onto supervisory perscbee).

e.g, Wingov. Tennessee Dep’t of Cqrd99 F. App’x 453, 455 (G Cir. 2012)(citing Polk Cty.
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v. Dodson454 U.S. 312, 325 (1981)}1 n order to find supervisory personnel liable, a plaintiff
must allege that the supervisors were somehow personally involved in the undonatitut

activity of a subordinate, . . r at least acquiesced in the alleged unconstitutional activity of a
subordinate.”ld. (citing Dunn v. Tennesse897 F.2d 121, 128 (6th Cir. 198Bellamy v.
Bradley,729 F.2d 416, 421 (6th Cir. 19843ge also Colvin v. Carus605 F.3d 282, 292 (6th

Cir. 2010) (quotingCardinal v. Metrish 564 F.3d 794, 803 (6th Cir. 2009)) (to succeed on claim
against supervisory state prison officials, the plaintiff must show the tdfigleast implicitly
authorized, approved or knowingly acquiesced in the unconstitutional conduct of the offending
officers”). Therefore, plaintiff's claims should be dismissed agdtffastisto the extent plaintiff
seeks to holdHarrisliable under aespondeat superidheory.

Further, although plaintiff does not identify aspecific constitutional right or
amendmenthis claims against Harris appear to invoke the Eighth Amendment as a basis for
relief. To state an Eighth Amendment claim agamgtison official based on the official’s
failure to protect him from an attack, plaintiff must allege facts showing thatdheduals’
conduct amounted to “deliberate indifference” to a known risk of harm to plaiRtifiner v.
Brennan 511 U.S. 825, 828 (19944 prison official may be held liable for his failure to protect
inmates from attacks only if he knows that an inmate faces “a substattiail sisrious harm
and disregards that risk by failing to tale@sonableneasures to abate itld. at 847. Plaintiff's
complaint fails to allege any facts showing that Hamas aware of a threat to plaintiff's safety,
yet failed to take reasonable actions to prevent the assault. Plaintiftalegestance in 2012

of being attacked by inmatean Scarville? but his allegations do not shdhat a future attack is

“The undersigned notes thaaiptiff has filed another complaint in this Court arising out of Scarsille’
alleged attack against plaintifSee Stubbs v. Bryant, et,dllo. 17721 (S.D. Ohio).In that case, the undersigned
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likely. Plaintiff has not alleged any facts to suggest that he has or is likely to come intct conta
with Scarville following the 2012 incident.ldntiff's statemergthathe is fearful to run into
Scarville “anywhere” and thatmate Scarville “is wanting to p{itim] in the hospital again” are
made withoutanyelaboration and are insufficient to show a future attack is likegelgbal,

556 U.S. at 678Twombly 550 U.S. at 555, 557See als®aze v. Ree$53 U.S. 35, 49-50

(2008) (“To establish that such exposure violates the Eighth Amendment, however, the
conditions presenting the risk must kare or very likelyo cause serious illness and needless

suffering,” and give rise to ‘sufficientiynminentdangers.”) (quotinddelling v. McKinney509
U.S. 25, 33, 34-35 (1993) (emphasis in original)). As such, plaintiff has failed to statentin Eig
Amendment failurgo-protect claim against Harris.

Plaintiff also appears to assert a claim against Harris for failure to provideitiim w
adequate dental, mental health, and medical care. To state a claim for deliberatenudiffo
medical needander the Eighth Amendment, a prisoner must show that he has a serious medical
condition and that the defendant displayed a deliberate indifference to his Ireattrer, 511
U.S. at 839Estelle vGamble 429 U.S. 97, 104 (1976). To be liable under the Eighth
Amendment, the official must know of and disregard an excessive risk to inmate healtbtyr
must be aware of facts from which hauttbcondude that a substantial risk existsd must
actually draw that conclusiorzarmer, 511 U.S. at 844A complaint that prison doctor or

official has been negligent with respect to medical diagnosis or treatmentad@tste a valid

claim under the Eghth AmendmentEstelle 429 U.S. at 108rooks vCeleste 39 F.3d 125,

has recommended thiitis Court permiplaintiff's failure-to-protect claim against the correctional official alleged to
have been involved immediately before the attack to go foratattds juncture See StubhdNo. 17721 (Doc. 10).
In Case No.17721, plaintiff spells Scarville’s first name “Ilvon.” In this caBe,. 17813,plaintiff spells it “lvan.”
(SeeDoc. 1, at PagelD 5). Aside from threonsistency in the spelling of Scarville’s first name, both cases &2
refer to the same incidewtherein Scarville allegedlbroke plaintiff's jaw
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127 (6h Cir. 1994). The allegations in the complaint fail to show that Hactesd with
deliberate indifference to any serious medical need of plaintiffi$act, plaintiff has failed to
allege facts showing that H& had any involvement in plaintiff's dental, mental health, or
medical care.As such, plaintiff has failed to state an Eighth Amendrdehiberateindifference
claim against Harris.

To the extent that plaintiff may be attempting to allege an Eighth Amendment claim
against Harris fousing derogatory language in allegedly telling plaintiff to “get][bisk butt
out of [Harris’s] office” (Doc. 1atPagelD 5), “derogatory language” and “insult[s]” are
insufficient to support an Eighth Amendment clailmy v. Wilson832 F.2d 950, 955 (61ir.
1987).

Finally, to the extent that plaintiff requests “to have a fair opportunity to the[ng]
relatives in society in this lifetimé(Doc. 1, at PagelD 7), a request foriamate’simmediate
release is ordinarily inappropriate in an action challengarglitions of confinement under 42
U.S.C. § 1983.See Preiser \Rodriguez411 U.S. 475, 500 (1973) (a prisoner who seeks
immediaterelease must pursue a writ of habeas corpus).

Accordingly, in sum, the complaint should be dismissed pursuant to 28 U.S.C.

88 1915(e)(2)(B) and 1915A(b)(because plaintiff has failed to state a claim upon which relief
may be granted.
IT IS THEREFORE RECOMMENDED THAT:

1. Theplaintiff's complaint (Doc. 1) b® I SMISSED with prejudice pursuant to 28

U.S.C. 88 1915(e)(2)(B) and 1915A(b)(1).

2. The Court certify pursuant to 28 U.S.C. § 1915(a)(3) that for the foregoing



reasons an appeal of any Orddopting this Report and Recommendation would not be taken in
good faith and therefore deny plaintiff leave to appe&drma pauperis See McGore v.
Wrigglesworth 114 F.3d 601 (& Cir. 1997).

s/ Stephanie K. Bowman

Stephanie K. Bowman
United States Magistrate Judge




UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

JASON L. STUBBS, Case No. 1:1¢év-813
Plaintiff,
Dlott, J.
VS Bowman, M.J.

OHIO DEPARTMENT OF
REHABILITATION &
CORRECTIONSEt al,

Defendants.

NOTICE

Pursuant to Fed. R. Civ. P. 72(b), any party may serve and file specific, written
objectionsgto this Report & Recommendation (“R&R”) withFOURTEEN (14) DAYS after
being served with a copy thereof. That period may be extended further by theCoomely
motion by either side for an extension of time. All objections shall specifyati®n®) of the
R&R objected to, and shall be accompanied by a memorandum of law in support of the
objections. A party shall respond to an opponent’s objections WHOWRTEEN DAYS after
being served with a copy of those objections. Failure to make objeictiansordance with this

procedure may forfeit rights on appe&lee Thomas v. Ard74 U.S. 140 (1985))nited States

v. Walters 638 F.2d 947 (6th Cir. 1981).



