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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

JELANI KHAMISI, Case No. 1:18v-110
Petitioner,
Barrett J.
VS. Bowman M.J.
STATE OF OHIQ et al., REPORT AND
Respondents. RECOMMENDATION

Petitioner a pretrial detainee at the Hamilton County, Ohio, Justice Céiatefiled a
petition for a writ of habeas corpus pursuant to 28 U.S.C. § 2241. (Doc. 1). For the reasons
stated below, the petition should dismissed:

Plaintiff brings the petition in connection with a state court criminal action currently
pending in the Hamilton County Court of Common Ple&ached to the petition is a bill of
particulars anahdictment issued in Case No. B-1705754argingpetitioner and five other
defendants with multiple counts of tampering with records, theft, and unauthorized use of
property. Gee Doc. 12 at Pagel27-33, 35-4)Y? Petitioner alleges that he is “in custody in

violation of the Constitution or Laws of the United States . . . as a result of being émthdul

! Under Rule 4 of the Rules Governing Section 2254 Cases in the United Stities Oourts, the Court “must
promptly examine” habeas petitions forwarded by the clerk for initigéweand “must dismiss” a habeas petition
“if it plainly appears from th@etition and any attached exhibits that the petitioner is not entitled to relief in the
district court.” See 28 U.S.C. foll. § 2254,

20n the same date the instant petition was filed, the Court receivedthezéabeas corpus petitions from
petitiorer's cadefendants.See Kimberly Khamisi v. Sate of Ohio, No. 1:18cv-111 (Bertelsmanl.; Litkovitz, M.J.)
(S.D. Ohio Feb. 15, 20)8Kaia Khamis v. Sate of Ohio, No. 1:18cv-112 (Barret, J.; Litkovitz, M.J.) (S.D. Ohio
Feb. 15, 2018)Ayinde Khamisi v. State of Ohio, No. 1:18cv-113(Barrdt, J.; Bowman, M.J.) (S.D. Ohio Feb. 15,
2018). Further, petitioner has filed tywdor habeas corpus act®in this Court.See Jalani Khamisi v. Hamilton
County, et al., Case No17-cv-819 (S.D. Ohio);Jelani Khamisi v. Joseph Deters, No. 1:17cv-824 (Dlott, J.;
Bowman, M.J.) (S.D. Ohio February 181B8). This Court has issued a Report and RecommendatiGasa No.
17-819 todismiss without prejudice to refiling after petitioner has exhausted alhbleagate-court remedies. See
Case No. 1:€v-819 (Doc. 2)).This Court has issued a Report and Recommendation in Case-B24 1@ dismiss
for want of prosecution(See Case No. 1€v-824 (Doc. 6).
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indicted and having an arrest warrant issagdinst [him], without probableause, for exercising
[his] unalienable rights to possess and own property.” (Doc. 1 at PagelD 2)oneetiliso
alleges that the state trial judge is “violating [his] rights to access the Coud praperly
defend [himself]” by allegedl§order[ing] that any papers filed regarding [petitioner] by the
Court not be accessible to [him] and that any filings made on [his] behalf not Ipéeaiclog the
Hamilton County Court of Common Pleas criminal clerk desk or his chamber adatiorstr
(Doc. 1 at PagelD 3).

As an initial matterfFed. R. Civ. P. 11 requires that every pleading, written motion, and
other paper shall be signed by the party if not represented by counsel. 28 U.S.CiugtBen2
specifies thaan “application for a writ of habeas corpus shall be in writing signed and verified
by the person for whose relief it is intended or by someone acting in his bdhati% case, the
petition is notsigned by petitioner. Instead, the petition is sigmeéijai Khamisi. GeeDoc. 1
at PagelD 12). Attached to the petition is a durable power of attorney form, purpoging
Kijai Khamisi authority to handle all of petitioner’s legal mattefSeeoc. 1-1at PagelD 14
19). However, it does not apethat Kijai Khamisi is an attorney licensed to practice law in this
Court. Kijai Khamisi has likewisaot been shown to have authority to act as a “next friend” of
petitioner. See Tate v. United States, 72 F. App’x 265, 266 (6th Cir. 2003) (setting forth
requirements for a putative “next friend"Although the Court generally would enter a
deficiency order to allow petitioner to corrélis deficiency such an order is not warranted here
because the petition is otherwise subject to dismissal.

A prerial detainee, who has exhausted all available stateremedies as a prelude to
seeking federal habeas relief, may seek federal habeasurelef28 U.S.C. § 2241See

Braden v. 30th Judicial Circuit Court of Kentucky, 410 U.S. 484, 489-90 (1973tkins v.



Michigan, 644 F.2d 543, 546-47 (6th Cir. 198Tjowever, it is wellsettled that a federal court
should not interfere in pending state court criminal proceedings absent the tlineapafable
injury” that is “both great and immediateYounger v. Harris, 401 U.S. 37, 46 (1971).

Abstention from adjudicating the merits of an affirmative defense to a staiearcharge prior

to the state court’s entry of the final judgment of conviction is jestifiy considerations of
comity. Atkins, 644 F.2d at 546Therefore, mtrusion into state proceedings already underway is
warranted only in extraordinary circumstancBsaden, 410 U.S. at 489 (1973)tkins, 644

F.2d at 546. Furthermareven if extraordinary circumstances exist to warrant federal court
intervention into orgoing state criminal prosecutions, the petitioner must exhaust all available
state court remedies before seeking federal habeas 1&&efe.g., Braden, 410 U.S. at 490;

Atkins, 644 F.2d at 546.

The Sixth Circuit has recognized exceptions toviiinger abstention doctrine in only
three scenarios: (1) when the petitioner seeks a speedytkiak, 644 F.2d at 546-47; (2) when
the petitioner seeks to avoid a second trial on the ground that it would violate the Double
Jeopardy Claus®elk v. Atkinson, 665 F.2d 90, 93 (6th Cir. 1981); and (3) when the petitioner
seeks to challenge the State’s attempt to retry him rather than permit him to accéja gheia
offer originally rejected due to ineffective assistance of coumiaaher v. Tennessee, 858 F.2d
1201, 1205 (6th Cir. 1988yacated on other grounds, 492 U.S. 902 (1989)Seg, e.g., Pruitt v.

Ohio, No. 1:10cv313, 2010 WL 2607246, at *2 (S.D. Ohio May 19, 2010) (Hogan, M.J.) (Report
& Recommendationjgdopted, 2010 WL 2620804 (S.D. Ohio June 25, 2010) (Barrett, J.);
Jenkins v. Kentucky, Civ. Act. No. 14-31-HRW, 2014 WL 2758762, at *2 (E.D. Ky. June 3,

2014) (citing and quotin§impson v. Jones, No. 11ev-422-JBCG-CJS, 2012 WL 3912755, at *2-3

(E.D. Ky. July 16, 2012) (Report & Recommendati@uppted, 2012 WL 3912738 (E.D. Ky.



Sept. 7, 2012))Coleman v. Jones, No. 3:10cv163, 2010 WL 1643276, at *3 (E.D. Tenn. Apr.
21, 2010);Robinson v. Michigan, No. 1:09cv231, 2009 WL 1067245, at *1 (W.D. Mich. Apr.
17, 2009). None of those exceptions ggmre® Petitioner's claimslo not constitute the type
of “extraordinary circumstances” recognized by the Sixth Circuitwioatid permit this Court to
intervene in thepending state criminal trial proceedgg

In any evat, even assuminggrguendo, thatextraordinary circumstances exist to justify
this Court’s intervention in the ongoing state criminal proceedings, it appeaisis subject to
dismissal because petitioner has not exhausted any availatdecott remedies beforapplying
for federal habeas corpus relief

ITISTHEREFORE RECOMMENDED THAT:

1. Petitioner’spro sepetition forawrit of habeas corpus i@ SM1SSED without
prejudice to refilingafter petitioner has exhausted all available state court remedies

2. A certificate of appealability should not issue because, for the foregaisons,
petitioner has not made a substantial showing of the denial of a constitutional right tha
remediable at this juncture in this proceedifge 28 U.S.C. § 2253(c); Fed. R. App. P. 22(b).

3. The Court certify pursuant to 28 U.S.C. § 1915(a)(3) that with respect to any
application by petitioner to proceed on appadbrma pauperis, an appeal of any Order
adopting this Report and Recommendation would not be taken in “good faith,” and therefore
DENY petitioner leave to appeiad forma pauperis. See Fed. R. App. P. 24(alKincade v.

Sparkman, 117 F.3d 949, 952 (6th Cir. 1997).

3 Petitioner alleges that he has been incarceratin &tamilton County Justice Center since November 27, 2017,
and “ha[s] not been committed for trial.” (Doc. 1 at Pagel®).1However, a@de from including this conclusory
allegation he does not plead a speedy trial claim. Even if petitioner’s petitiold be construed to raise a speedy
trial claim, dismissal is appropriate for failure to exhaust available stateremedies.See Rhinesv. Weber, 544

U.S. 269, 274 (2005).
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4. The Clerk of Court isDIRECTED to send a copy of this Report and
Recommendatn to petitioner Jelani Khamisi at the address provided to the Court in this case as
well as to the Hamilton County Justice Center address that petitioner providedGoutten

Case No. 16v-819.

g/ Sephanie K. Bowman
Stephanie K. Bowman
United States Magistrate Judge




UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

JELANI KHAMISI, Case No. 1:18v-110
Petitioner,
Barrett, J.
VS. Bowman, M.J.

STATE OF OHIOgt al.,
Respondents.

NOTICE

Pursuant to Fed. R. Civ. P. 72(y) THIN 14 DAY S after being served with a copy of
the recommended disposition, a party may serve and file specific writtetiaigeo the
proposed findings and recommendations. This period may be extended further by the Court on
timely motion for an extension. Such objections shall specify the portions of the Repotédbj
to and shall be accompanied by a memorandum of law in support of the objections. If the Report
and Recommendation is based in whole or in part upon matters occurring on the recordlat an or
hearing, the objecting party shall promptly arrange for the transcriptitve oétord, or such
portions of it as all parties may agree upon, or the Magistrate Judge deenmsngutfidess the
assigned District Judge otherwise directs. A party may respond to anotiyer glagjections
WITHIN 14 DAY S after being served with a copy thereof. Failure to make objections in
accordance with this procedure may forfeit rights on ap@ss Thomasv. Arn, 474 U.S. 140

(1985);United Satesv. Walters, 638 F.2d 947 (6th Cir. 1981).



