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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION
ANDREW MORAN, et al, :  Case No. 1:8-cv-223

Plaintiffs, :Judge Timothy S. Black
VS. :

RUAN LOGISTICS et al,
Defendants.

ORDER GRANTING PLAINTIFFS’ MOTION TO
VOLUNTARILY DISMISS WITHOUT PREJUDICE (DOC. 108)

This civil action is before the Courh Plaintiff's motion tovoluntarily dismiss
without prejudice pursuant to Fed. R. Civ. P. 41(a)(2) (Doc. 108) and fead2ats’
responsive memorandum (Dd®9).!

l. BACKGROUND AND PROCEDURAL POSTURE

On October 5, 2016, Plaintiff Andrew Moran was struck by a tire that had
separated from the rim of a tractor trailer. (D2at 112). Plaintiff was severely
injured and airlifted to the University of Cincinnati Medical @n (d. at 1113-14).
Thetruck whose tire struck Plaintiff is owned by Defendant Ryder TRexktal
(“Ryder”) and was leased to and operated by Defendant Ruan LogiBiemn”). (Id. at
116). Defendant Anthony Alford-an employee obefendanRuanor Defendant

O’Neal Steel, LLG—was the driver of the truck.d; at{ 17).

1 Also pending are Defendants’ motion for summary judgment (Doc. 88), Plaintiffismfor
summary judgment (Doc. 92), Plaintiff's motion for sanctions (Doc. 93), and Defehdant
motion to exclude expert opinions (Doc. 97).
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Plaintiff Moran alleges that he has suffered severe and catastnojoinies,
incurred large medical bills, and has suffered mental and emabtiauma. Id. at
11 2627).

Plaintiff filed the initial complainbn March 30, 2018(Doc. 1). Subsequently,
Defendants filed partialmotion to dismiss nine counts (Doc. 5), which the Court
granted(Doc. 20). On October 5, 2018, Plaintiff filed the Corrected First Antende
Complaint. (Doc. 28). The Corrected First Amended Complaint pestiare claims:
negligence against Defendant Anthony Alford (Counadgjency liability against
Defendant RuafCount Il); negligent inspection, maintenance, and repair against
Defendant Ryder (Count ItInhegligent inspection, maintenance, and repair against
Defendant Ruan (Count IYandagency liability against Defendant O’'Nesteele, LLC
(Count VI)?2

Discovery ensuedver the next yeaand on November 15, 2019, the parties filed
crossmotions for summary judgment. (Docs. 88, 92).

Up until February 15, 2020, Plaintiff was represented by Sherrill Bion®n that
day, Zachary Gottesman entered his notice of appearancé&aih dfePlaintiff Andrew
Moran. (Doc. 107§. Three days later, Mr. Gottesman filed the present motion to
voluntarily dismiss the case without prejudice pursuant to Re@iv. P. 41(a)(2). (Doc.

108).

2 The Corrected First Amended@plaint does not contain a Count V.

3 Mr. Gottesman entered the notice of substation of counsel for Ms. Hondorf on February 29,
2020. (Doc. 110)
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Il STANDARD OF REVIEW

A plaintiff may obtain voluntary dismissal “only by court erdon terms that the
court considers proper” after a defendant files an answer or motion forasym
judgment. Fed. R. Civ. P. 41(a)(2). As a general rule, dismissal under Ral@Xi%
without prejudice.Stanton v. KissCase No. 3:18v-2082, 2014 WL 151399@t *1
(N.D. Ohio Apr. 16, 2014).

It is within the “sound discretion” of the district court to grantudeRi1(a)R)
motion for a voluntary dismissalsrover by Grover v. Eli Lilly & Co.33 F.3d 716, 718
(6th Cir. 1994) “Generally, a court’s decision to grant a plaintiff's Rule 41 (aj®jion
is improper only if, as a result of a dismissal without prejudicefendlant will suffer
‘plain legal prejudice,’ as opposed to facing the mere prospededfand lawsuit.”ld.

“[A]bsent ‘clear and'substantidllegal prejudice to the defendant, the court
should grant a voluntary dismissaElektra Entm't Grp., Inc. v. LicafdNo. 07cv-569,
2008 WL 4059796, at *2 (S.D. Ohio Aug. 25, 200&)otingOhlander v. Larsonl14
F.3d 1531, 1537 (10th Cit997).

I, ANALYSIS

To determinavhetherdismissing Plaintiff’'s complaint without prejudice is
appropriate, the Court must determine whether Defendants would suffelegjal
prejudice.

The Sixth Circuit has identified four factors that courts comgmdetermine
whether plain legal prejudice will result from voluntary disraisg€l) the defendant’s

effort and expense of preparation for trial; (2) excessive delay ekadfidiligence on
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the part of the plaintiff in prosecuting the action; (3) the plfisinsufficient
explanation for the need to take a dismissal; and (4) whetherfdreddat has filed a
motion for summary judgmentMaldonado v. Thomas M. Cooley Law S@5. Fed.
App’x 955, 956 (6th Cir. 2003) (citinGrover, 33 F.3d at 718).

Importantly, “[a]court does not need tesolve every factor in favor of the
moving party to find that dismissal without prejudice is waediht Kebede v. Johnny
Rockets Grp., IngcNo. 2:05¢cv-0006, 2005 WL 2493288, at *1 (S.D. Ohio Oct. 7, 2005)
(citing Tyco Labs., Inc. v. Koppers C627 F2d 54, 56 (7th Cir1980). “Rather, the
factors are more of a guide and discretion ultimately rests withi#heourt” Kebede
2005 WL 2493288, at *1.

The Court will address each of the four factors in turn.

A. Defendants’ effort and expense

It is indisputable that Defendants have exerted considerablatichexpense in
defending this lawsuit. Defendants have litigated this adtiotwo yearshave
conducted discoveryncluding written discovery, depositions, and expert discoyvanyg
havefiled several motions.SeeDoc. 109 at 1412). Moreover, mch of the discovery
thatDefendantseceived from Plaintiff's former counsel took significant effort to obta
(See idat 4-7).

Plaintiff contends that the Defendants’ effort and expense will@etdsted if the
complaint is voluntarily dismissed because Defendants cdy alpdiscovery and expert
opinions obtained in this case to &fited action. (Doc. 108 at 4). WherdiScovery

would largely be transferable” to afiked action, a plaintiff's delay in filing the motion



to dismiss does “not sufficiently prejudice defendant to pdectlismissal.”"Rosenthal v.
Bridgestone/Firestonent., 217 F. App'x 498, 502 (6th CR007)(finding that district
court’s dismissal of complaint without prejudice were supportefdtig in the record
and not clearly erroneoysee also Ball v. Tennessee Valley Autlo. 2:13cv-904,
2015 WL 556437, at *4 (S.D. Ohio Feb. 10, 20(@fB)ding that the first factor weighs in
favor of granting dismissal without prejudice where discoverysfiwill not be
“squandered” in a Féled action).

Here, the Court finds that the discovery that Defendants haveiceddn this
action can largely be applied to anyfited action. Thus, while Defendants have exerted
significant effort and expense defending this action, the firstrfdctes nosufficiently
prejudice Defendants to preclude granting Plaintiff's motion éumntary dismisda

B. Excessive delay and lack of diligence by Plaintiff

Plaintiff contends that he has “fully engaged in the prosetuatithis case by
responding to discovery and actively participating in thalltg aspect of this case, by
filing Motions for Sanctions regarding spoliation and a Motiandommary Judgment.”
(Doc. 109 at 45). Plaintiff concedes that “Plaintiff's prior counsel failed to aftai
prepare and present the necessary vocational and medical treatpents,” but
contends that those omissions are “not attributable toichdiVPlaintiff.” (d. at 4).
Plaintiff maintains that those deficiencies were just discovieydelaintiff's current
counsel.

Defendantshoweverargue that the delay in this litigation has been caused by

Plaintiff, not hisformer counsel. Defendants list several instances of Plaintifinig.ck



diligence in prosecuting his case including causing defaysitten discovery, failing to
pursue treatment for his injuries, and lacking evidence to supisaalleged loss of
future earning capacity. (Doc. 109 at 12). But Defendaatponse seems to recognize
that Plaintiff's counsel noted thahylack of diligenceby Plaintiff Moranwasdue tohis
being “very difficult to deal with” and havingnood swings” (d. at 5,7). Itis the
Court’'s understanding that those mood swings were purported$gadny the “severe
and catastrophic injuries” that Plaintiff suffered from the accidergsue and the
resulting mental health issuesSegDoc. 28 at 1 26, 27). Moreovarhile Defendants
attempt to cast blame for delay on Plaintiff Moran alone, the Quties that the actions
and omissions of Plaintiff’'s former attorney are also at faulafydelay (See e.g, May
24, 2019 Minute Entry and Notation Ordéuly 17, 2019 Miute Entry and Notation
Order).

The Court is persuaded tHaintiff—for the most part-actively prosecuted this
case, anany delayor lack of diligence by Plaintiff are largely due to a combination of
the injuries he sustained in the accident at issue and onsssiade by his prior counsel.
For that reason, the secadiadtordoes nosufficiently prejudice Defendants poeclude
granting Plaintiff’'s motion for voluntary dismidsa

C. Plaintiff's reason for dismissal

Plaintiff states that he has suffered “catastrophicdifering injuries as a result of
Defendants’ conduct” and “needs to submit expert testimorardagy his future
vocational challenges due to the accident and his future nhedieds.” (Doc. 108 at 5).

Without dismissal, Plaintiff notes that “the limitation on resonomic damages



contained in R.C. § 2315.18 will unfairly limit Plaintiff’'s recovery the injuries he
sustained.” I1d.)

Defendants contend that Plaintiffs have not provided anyeapbn for why
Plaintiff seeks dismissal without prejudice. (Doc. 109 at 15). Defdsd@te that
Plaintiff's former counsel did “submit expert reports from an accidszranstruction
expert, a tire failure analysis expert, and neuropsychology exgttt)” Defendants
suggests that Plaintiff’'s failure to submit expert reports oati@aal limitations may
have been strategicld()

The Court is unpersuaded DBefendantsargumenthat Plaintiff's former
counsel’s decisionotto call a necessary expert was strategspecially because
Defendantshemselvegdentify several incidences where Plaintiff's former counsel failed
to request depositions of key figures in this litigatiocluding Defendants Ruan, Ryder,
and O’Neal Steel, and Defendants’ expert, Tom Giappddi.a{ 12). Thus, itis
unlikely that Plaintiff’'s former counsel’s failure to submit expepas on vocational
limitations was strategic.

The Court finds thallaintiff’'s need to submit expert testimony regarding his
future vocational challenges and his future medical needsuf§iciest reason for
seeking dismissal. For that reason, the tfaotiordoes nosufficiently prejudice
Defendants to preclude granting Plaintiff's motion for voluntasyniss

D. Defendants’ filing of motion for summary judgment

Finally, it is uncontested that both parties currently have pgndbotions for

summary judgment(Docs. 88, 92).Thus, the fourtliactor clearly weighs in



Defendants’ favgrand shows that dismissat this stagevill prejudice Defendants to
some extent. Nevertheless, no one factor is determinadirekebede 2005 WL
2493288, at *X“A court does not need to resolve every factor in favor of the moving
party to find that dismissal without prejudice is warrarijed.

Weighing the four factors, the Court finds that there is not clear astbsuiial
evidence that Defendants would suffer plain legal prejudice byisial withow
prejudice. See Elektra2008 WL 4059796, at *2Therefore, Plaintiff's motion to
voluntarily dismiss this action without prejudice is wialken.

To be clear, this case is a close call. The Court does not grartiffdamotion
lightly. Without granting Plaintiff’'s motion to dismiss without prejuditiee Court is
concerned that Plaintiff will be unable to obtain redress for theuse traumatic injuries
that he sufferedllegedlydue to Defendantgictions As Plaintiff notes, he “hasne
chance to recover damages for this life altering accident askddutd not be hampered
from doing so by the mistakes and/or omissions of his prior catingsbc. 108 at 56).
The Court recognizes that Defendartgho have professionally and diliggndefended
this actior—will be inconvenienced, but that inconvenience does not rise teve| of
plainlegal prejudice.Accordingly, in the Courts’ discretion, dismissal without prejadic
is warranted and Plaintiff's motion (Doc. 108)G®RANTED.

Additionally, Defendants request thaif the Court grants Plaintiff's motion to
dismiss, as it has here'the Court first rule on the pending motions prior to granting the
dismissal, and to hold that those rulingadall prior rulings) would apply in any +ied

lawsuit.” (Doc. 109 at 16 (citinBridgeport Music, Inc. v. UniversélCA Music Pub.,



Inc., 583F.3d 948 954 (6th Cir. 2009) (“A Rule 41(a)(2) dismissamay be conditioned
onwhatever termshe district court deemsnecessaryo offset theprejudicethe defendant
may suffer fromadismissal withouprejudice.”). Here, theCourtfindsthatit wouldbe
inappropriateo rule on the pendingmotions(Docs. 88, 9293, 97) in light of the Court’s
finding thatdismissalwithout prejudicdas warranted. Accordingly, Defendants’ motion
for summaryjudgment(Doc. 88), Plaintiff smotionfor summaryjudgment(Doc. 92),
Plaintiff's motionfor sanctiongDoc. 93), andDefendants’ motioro excludeexpert
opinions(Doc. 97) are DENIED asmoot.
IV. CONCLUSION

Forthe reasongeflectedabove Plaintiff's motion for voluntarydismissal(Doc.
108)is GRANTED, andPaintiff's claimsareDISMISSED without prejudice. The
otherpending motions-Defendants’ motiorior summaryjudgmentDoc. 88), Plaintiff's
motionfor summaryjudgment(Doc. 92), Plaintiff’smotion for sanctiongDoc. 93), and
Defendants’ motiorno excludeexpertopinions(Doc. 97}— areDENIED as moot. The
Clerk shall enter judgmentccordingly, whereuporthis caseis TERMINATED on the
docketof this Court.

IT IS SO ORDERED.
Date: _8/14/2020 /sl TimothyS Black

Timothy S. Black
United States District Judge




