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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

DONOVAN SIMPSON,
CASE NO. 2:06-CV-127
Petitioner, JUDGE EDMUND A. SARGUS, JR.
MAGISTRATE JUDGE ABEL
V.

WANZA JACKSON,
Respondent.

REPORT AND RECOMMENDATION

Petitioner Donovan Simpson, a state prisoner, brings this action for a petition for a writ of
habeas corpus under 28 U.S.C. § 2254. Thisarses out of Simpson’s convictions for aggra-
vated murder, murder, five counts of attemptedder, aggravated arson, and five counts of
felonious assault. He maintains that his comvi® violated the Constition because the prose-
cution introduced statemerdbtained in violation oMiranda and the Fifth Amendment during
interrogations on April 24 and 27 and Juneah6 20, 2000. This court denied the petifidthe
United States Court of Appeals for the Siglincuit reversed, holdinthat the admission of
statements Simpson made on April 24 andr&¥ June 20, 2000 was contrary to and an unreas-
onable application of Supreme Court precedembiicluded that petitioner was entitled to the
issuance of a writ of habeas pas as to his convictions for aggravated murder, murder, and
attempted murder, but affirmed the denial & getition as to his corations for aggravated
arson and felonious assa8impson v. Jacksp615 F.3d 421, 423, 439, 441-42, 444-45 (6th

Cir. 2010). The United States Sepre Court granted Simpson’s pietn for writ of certiorari,

! In addition to the confession claims, the petition also alleged that petitioner was denied a fair trial by the
trial judge’s evidentiary rulings; he was denied his right to confront witnesses against him; the evidence was consti-
tutionally insufficient; he was denied the effective assistance of counsel; the trial judge improperly failed to con-
duct an inquiry into his attorney’s alleged conflict of interest, and the trial judge gave improper jury instructions,
and that his arrest warrant was invalid.
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vacated judgment, and remanded to the Coutppieals for further consideration in light of
Howes v. Fields132 S.Ct. 1181, 565 U.S.  (2012). Tinistter is now before the district court
on remand from the United States Court of Appeals for the Sixth Cibmnbvan v. Wanza
Jackson, Warden and Michael Sheets, Warblen,08-3224 (6th Cir. June 28, 2013) See, Doc.
65.

For the reasons that follow, thagistrate Judge concludes thidwesdoes not alter the
outcome of this case and therefRECOM M ENDS that the petition for a writ of habeas corpus
be GRANTED as to petitioner Simpson’s convictions for aggravated murder, murder, and
attempted murder, and that these convictiong AEATED subject to the State of Ohio com-
mencing a re-trial on these charges witdindays. The Magistrate Judge furtREECOM -
MENDS that the petition b®ENIED as to petitioner Simpson’s convictions for aggravated
arson and five counts of felonioassault and that he be reqdite serve the remainder of his
sentences on those charges.

FACTSUNDERLYING CRIMINAL CONVICTIONS:

The Ohio Tenth District Court of Agals’s July 30, 2002decision affirming Simpson’s
convictions summarized thadts and procedural histooy this case as follows:

In the early morning hours of @ber 27, 1997, a fire broke out at
151 South Wheatland Avenue in Coloms, Ohio. At the time, Aleta Bell
and three of her four children, Sheoea, age five, Elijah, age three, and
Myesha, five-months old, were asldaghe house. Also sleeping in the
house were two men, Terrance Hall and Gary Williams, Myesha's father.
Hall was awakened early that margiby a loud crash of glass. He found
the house engulfed in flames. Afreinning out of the house, Hall was
able to wake Aleta Bell and Williams, who were sleeping with Myesha in
the same room. They were ableget out of the house. Unfortunately,
they were not able to reach the tefaldren who were sleeping in a back
bed-room. Members of the Columbleise Department (“CFD”) arrived on
the scene and were able to find the thildren and take them directly to

Children's Hospital. However, as a result of the injuries sustained in the
fire, Shenequa Bell died days latEtijah Bell survived, but suffered



serious injuries.

By indictment filed August 242000, appellant was charged with
thirteen counts relating to the fiee 151 South Wheatland Avenue. Appel-
lant was charged with two countsagfgravated murder for the death of
Shenequa Bell, in violation of . 2903.01. Both counts contained death
penalty specifications pursuant®C. 2929.04(A). Appellant was also
charged with five counts of attempted murder of the five other people in
the house, in violation of R.2923.02 and 2903.02; one count of aggra-
vated arson, in violation of R.2909.02; and five counts of felonious
assault, in violation of R.C. 2903.11ppellant entered a not guilty plea to
all of the charges and proceeded to a jury trial.

Before his trial, appellant soughtsappress four verbal statements
he made to police officers prior toibg indicted. Two of these statements,
one on April 24 and another on April 27, 2000, were made to officers
while appellant was incarcerated i thicking Southeastern Correctional
Institution for an unrelated crime. Botih these statements were recorded.
No Miranda warnings were given to appatit before he made these state-
ments. The other two statements, one on June 16 and one on June 20,
2000, were made at Columbus Police Headquarters. Both of these state-
ments (which were essentially cestions) were videotaped. Appellant
was read hidirandarights before these statements were made and he
signed a form indicating he understatt waived those rights. After an
evidentiary hearing, the trial coudénied his motion thereby permitting
the state to introduce these stag@ms into evidence at trial.

The following key testimony was presented during the state's case.
CFD Battalion Chief Tom Hackett was thesfifire fighter to arrive at the
scene of the fire. He testified that, &vhhe arrived, there was a male and a
female with a small infant on the front roof of the house. He stated that,
when water from the fire hoses hittfire, the fire flashed back, which
was not typical. Hackett testified thafire flashback under these circum-
stances was consistent with the prese of a flammable liquid. It was his
impression from the size of this fieand the time it took to extinguish it
that the fire was intentionally set.

After the fire was extinguished, Kenyon Beavers, a dog handler for
the CFD, testified that he wentttee scene with his dog to search through
the first floor of the house for tracesflammable liquids. Beavers and the
dog walked through the first floor frometback to the front of the house.
In the front of the house, in theilng room right inside a large window,
the dog gave a “primary alert” (i.e., ardication that the dog detected the
presence of a flammable liquid). Afteearching the rest of the room,
Beavers took the dog outside, where tlng gave another “primary alert,”



this time on the porch directly tmide the large window in the living

room. On cross-examination, Beavers admitted that surface samples taken
from the areas where his dog had indédathe primary alerts did not show

the presence of an accelerant when tested.

Billy Reedus, a CFD investigator whnvestigated the fire, testified
that he arrived at the scene afterfirewas extinguished. Upon arrival, it
was obvious to him that the fire dageawas centered in the living room
and that the fire's point of origin wan that room. Specifically, he testi-
fied that the fire started in theear below the large window in the living
room. He also saw a pattern of fdamage in the house that was consist-
ent with the presence of some sort of accelerant at the origin of the fire. He
then eliminated likely accidental causd#s fire, such as electrical, weath-
er and cigarettes, to arrive at hisiclusion that the fire was intentionally
set. He further concluded that theefhad been set by a Molotov cocktalil
that was thrown through the largendow in the living room. Reedus
testified that a Molotov cocktail consists of a glass bottle filled with a
flammable liquid, such as gasoline ocalol. A wick of sane sort is then
placed in the bottle and set on fire. The bottle is thrown at the structure
causing the bottle to break on impacteThe spreads through the spread-
ing accelerant. Although he could find no definite physical evidence of a
Molotov cocktail, Reedus concludedttone had been thrown through the
large living room windowto start the fire.

Detective Edward Kallay, Jr., a homicide detective who was the
primary investigator in this matter for the Columbus Police Department
(“CPD"), testified that, in Janua3000, he had a conversation with a man
named Adiyat Diggs. Based upon thatversation, Kallay believed that
appel-lant might have informati@bout a suspect who the police thought
could have been involved in startitigs fire. On April 24, 2000, Detect-
ive Kallay and Federal Special Agegdrbolt spoke with appellant at the
Southeastern Correctional Institution Licking County where appellant
was incarce-rated. Their conversation was recorded.

Detective Kallay testified that appaifit told him that he had picked
up a man named Daryl “Pumpkin” Kelly the day before the fire and took
him to a bar to meet a woman named L83 ppellant waited outside
while Daryl Kelly went into the bar. When Kelly and Leah came out,
appellant heard Leah tell Kelly togke care of this for me.” Appellant
told Detect-ive Kallay that he got a call from an excited Daryl Kelly the
next morning who said he neededtrer ride. When appellant picked
Kelly up, he said that Kelly smelldike gasoline. Daryl “Pumpkin” Kelly
was a suspect even before dlgye provided this information.



FN1. Leah was Leah Smith, a former friend of Aleta Bell who lived
in the other half of the house Hi1l South Wheatland Avenue. Days be-
fore the fire, Leah had moved out of the house. The two had been involved
in a dispute earlier in the summerl&97, when Aleta Bell accused Leah
of forging a driver's license with Aleta's personal information but with
Leah's picture. When Aleta foundetldriver's license, she took it back.
Leah later broke into Aleta's homedastole the driver's license. Leah was
charged with and pled guilty to omeunt of burglary arising from that
incident.

Three days later, on April 22000, Detective Kallay and Special
Agent Ozbolt went to the Southeastern Correctional Institution to talk with
appellant again. In a recorded corsaion, appellant again implicated
Leah and Kelly in the fire at 151 South Wheatland Avenue. Following this
conversation, the officers obtained altgn@'s release on probation so that
he would cooperate with them ireihinvestigation. However, appellant
failed to cooperate, leading the officers to believe that appellant had more
to do with the fire than he was admitting. Due to appellant's failure to
cooperate with the inveégation and failure to abide by the terms of his
probation, Detective Kallay aisted appellant on June 16, 2000.

After he was arrested, appellams taken to CPD headquarters and
interrogated by Detective Kallay and Special Agent Ozbolt. The interro-
gation was videotaped. It is undisedtthat, prior to being questioned,
appellant was read hMiranda rights. During questioning, appellant
admitted his involvement in starting tfiee. He said that he met Leah and
Kelly the day before the fire whdreah asked appellant to take Kelly
somewhere that night. Later treatening, Kelly and appellant took two
empty bottles of alcohol and filledgm with gasoline. They brought the
bottles to Leah who showed them how to make a Molotov cocktail. Appel-
lant and Kelly then went to thees of 151 South Wheatland Avenue and
drove into an alley. After smoking @ crack, Kelly got out of the car
with the two bottles and, a few seconaler, appellant heard glass break
and then saw Kelly running back towards the car without the bottles. The
two sped away to a crack house, vehdrey paged Leah. She arrived and
paid them both with crack cocaine.

Detective Kallay further testified that, following these admissions, he
made arrangements to have appeltaké a polygraph test. On June 20,
2000, appellant was brought again to @D to take the test. It is un-
disputed that applant was read hiMirandarights again. However,
Detective Kallay testified that aplpgnt was uncooperative so the test
could not be performed. Appellantack of cooperation was confirmed by
the testimony of Randy Walker, who hagkln hired to administer the test.
Nevertheless, while in the room waigi to take the test, appellant made



more admissions regarding his involvemernthe fire. Again, this interro-
gation was videotaped.

Appellant's recorded statementsAqdril 24th April 27th and his
video-taped confessions of June l1é&tid June 20th were played for the
jury over appellant's objections.

The state then called Stanley Bowen, a Deputy Sheriff for Licking
County. Deputy Bowen was employed asugervisor at the jail in which
appellant was incarcerated in A@2D00. Deputy Bowen testified that he
overheard appellant ask “why didn't theyarge the bitch too. It was her
idea to start the fire.” In addition, ammate, who was in a cell next to
appellant, test-ified thatppellant told him all about the fire. He said that
appellant told him there were thrpeople involved, and that they used
Molotov cock-tails to firebomb the house.

At the conclusion of the state's eaappellant orally moved, pursuant
to Crim.R. 29, for a judgment of adtfal on the entire indictment, based
upon the state's alleged failure to prove the requisities reaThe trial
court denied the motion. Appellant then was advised of his constitutional
rights regarding his owtestimony and he did not testify. The defense
rested its case without presentiny antness and renewed its motion for
judgment of acquittal, which agaivas denied by the trial court.

After deliberating, the jty returned verdictiinding appellant guilty
of all five counts of attempted murder and felonious assault, guilty of one
count of aggravated arson, guiltytbe lesser included offense of murder
of Shenequa Bell, and guilty of thegrgvated felony-murder of Shenequa
Bell, also finding appellant guiltgf the death penalty specification
because the aggravated murder wasgfaa course of conduct involving
the purposeful killing of, or attempt to kill, two or more persons.

Subsequently, a mitigation hearimgs held to determine the proper
penalty for the death penalty counttibé indictment. The jury found that
the aggravating circumstances af ttrime did not outweigh the mitigate-
ing circumstances beyond a reasonalaebt and, therefore, voted to
impose a sentence of life imprisonmerithout parole eligibility for thirty
years. The trial court sentenced dfg# on all countso a total of 90
years in prison.

State v. Simps2002 WL 1625559, *1 - *3 (Ohio Ct.App. 10th Dist. July 23, 2002).



SCOPE OF REMAND

The remand is “for furthezonsideration in light offowes” Simpson v. Jackspho. 08-
3244 (6th Cir. June 28, 2013geDoc. No. 65, PagelD# 434. This constitutes a “GVR” (grant,
vacate, and remand order) or limited remand Wwimnstrains the Court to address only the
effect ofHoweson this caseSee United States v. Bowe220 Fed.Appx. 402, 404-05 (6th Cir.
March 19, 2007)(GVR constrains review to issue of applicatidsngkd States v. Bookes43
U.S. 220 (2005)(quotingnited States v. Orland@63 F.3d 596, 601 (6th Cir. 20043ge also
In re Whirlpool Corp. Front-Loading W&her Products Liability Litigation722 F.3d 838, 845
(6th Cir. 2013)(GVR constrains review to applicatiorCoimcast Corp. v. Behrepd U.S. --
133 S.Ct. 1426)(citations omitted.) A GVR does constitute a reversal on the merits, or
suggest that the Circuit Cdis decision is erroneous.

In Stutson v. United Stategs16 U.S. 193, 197-98, 116 S.Ct.
600, 133 L.Ed.2d 571 (1996), for example, the Court issued a GVR
directing the Eleventh Circuit to recsider that case in light of the
Supreme Court's decisionioneer Investment Services Co. v.
Brunswick Associates Ltd. Partnershg®7 U.S. 380, 113 S.Ct.
1489, 123 L.Ed.2d 74 (1993). Focusing on the fact that the Elev-
enth Circuit did not flly consider whethePioneerapplied, and
classifyingPioneeras a “ potentially devant decision[ ],” 516
U.S. at 197, 116 S.Ct. 600 (emphasis added)SthesonCourt
acknowledged that the Eleverfflircuit may “conclude tha®io-
neerdoes not apply” and thusaeh the same result on remalu.
at 196, 116 S.Ct. 600.

Communities for Equity v. Michigan High Schot$9 F.3d 676, 680 (6th Cir. 2006).

A GVR does not bind the loweourt to which the case is
remanded; that court is free to determine whether its original
decision is still correct in lighaf the changed circumstances or
whether a different result is moappropriate. . . . Because the
lower court can decide eithetay—the Supreme Court not having
specified or even suggested whimerits outcome is correct—the
Court cannot be said to hassued a decision regarding the
validity of any convictions. Instad, the GVR merely allows a



lower court to reconsider itagigment in light of new circum-
stances].]

Kenemore v. Re¥90 F.3d 639, 642 (5th Cir. 2012)(footnote omitted).

Under the terms of the remanarin the Court of Appeals foreéhSixth Circuit, therefore,
this Court’s review is linted to the application dflowes,which deals with the constitutionality
of the prisoner interrogations by police.

In Howes v. Fields]132 S.Ct. at 1181, the Supreme Qalgclined to adopted a “cate-
goryical rule” requiring tht all interrogations o& prisoner regarding emuts that occurred out-
side of the prison be considered to be @disil interrogations witim the protections dfliranda
v. Arizona,384 U.S. 436 (1966)Id. at 1187, 1188.

Not only does the categorical rule . . . go well beyond anything
that is clearly established in our prior decisions, it is simply wrong.
The three elements of that red€l) imprisonment, (2) questioning
in private, and (3) questionindp@ut events in the outside world—
are not necessarily enough teate a custodial situation fistir-
andapurposes.

Id. at 1189. The “in private” questioning of an inmate about events that took place out-
side the prison does not, by itself, establigt thprisoner is “in atody” for purposes dflir-
anda Id. at 1191. “[T]he determinath of custody should focus orl af the features of the

interrogation . . . [including] thianguage that is used in surmning the prisoner to the interview

and the manner in which theténrogation is conducted.ld. at 1192.

% In Miranda v. Arizona384 U.S. 478-79, the Supreme Court held:

[W]hen an individual is taken into custody or othimvdeprived of his freedom by the authorities in any
significant way and is subjected to questioning. . . . He must be warned prior to any questioning that he has the right
to remain silent, that anything he says can be used agamst hi court of law, that he has the right to the presence
of an attorney, and that if he cannot afford an attorney one will be appointed for him prior to any questioning if he so
desires. Opportunity to exercise these rights must fmedafl to him throughout the interrogation. After such
warnings have been given, and sogportunity afforded him, the individual may knowingly and intelligently waive
these rights and agree to answer questions or makéement. But unless and until such warnings and waiver are
demonstrated by the prosecution at trial, no evidence obtained as a result of interrogation can be used against him
Id.



Howes did not invite or consent to the iview with police in advance, nor was he
advised “that he was free to deel to speak with the deputiesld. at 1192-93.

The interview lasted for betwedine and seven hours in the
evening and continued well pake hour when respondent gen-
erally went to bed; the deputies who questioned respondent were
armed; and one of the deputiascording to respondent, “[u]sed a
very sharp tone,” App. to Pdar Cert. 76a, and, on one occasion,
profanity, seed., at 77a.

Id. at 1193. “Most important” to considgion of the custody determination, the
Supreme Court stated, was the fact that Howes

was told at the outset of the interrogation, and was reminded again
thereatfter, that he could leavedago back to his cell whenever he
wanted. Sed., at 89a—90a (“l was told | could get up and leave
whenever | wanted”); id., at 79@1la. Moreover, [Howes] was not
physically restrained or threatshand was interviewed in a well-

lit, average-sized conference room, where he was “not uncomfort-
able.”Id., at 90a; se#l., at 71a, 88a—89a. He was offered food and
water, and the door to the cordace room was sometimes left

open. Sed., at 70a, 74a.

Howes at 1193. “All of these objective facise consistent with an interrogation
environment in which a reasonable person wouletHalt free to terminate the interview and
leave.”ld. (citing Yarborough v. Alvaraddb41 U.S 652, 664—665 (2004)). The Supreme Court

reasoned:

Because he was in prison, [Hes] was not free to leave the
conference room by himself and to make his own way through the
facility to his cell. Instead, he wascorted to the conference room
and, when he ultimately decideddnd the interview, he had to
wait about 20 minutes for a correct®officer to arrive and escort
him to his cell. But he would have been subject to this same
restraint even if he had been take the conference room for some
reason other than police questimgi under no circumstances could
he have reasonably expected taabée to roam free. And while
[Howes] testified that he “was told if | did not want to cooper-
ate, | needed to go back to my cell,” these words did not coerce
cooperation by threatening harsleenditions. App. to Pet. for
Cert. 71a; seml., at 89a (“| was told, if didn't want to cooperate,



| could leave”). Returning to his kevould merely have returned
him to his usual environment.

Howes 132 S.Ct. at 1193-94 (footnote omitted). Unithese circumstances, the Supreme Court
held that Howes was not “in custody” such that the protectiondrahdaapplied Howesat
1194.

The Magistrate Judge therefdtens to the application ¢ddowesto petitioner’s April and
June 2000 admissions to police.

JUNE 16, 2000, STATEMENTS

Each Court to review the issue has conaiuithat the trial court committed no error in
admitting Simpson’s June $6ncriminating statements to police. On that date, police had
arrested him for violating thertas of his judicial reease and failing to cooperate. Simpson con-
fessed to his involvement in the crimBolice videotaped the exchandggee Simpson v. Jack-
son 615 F.3d at 425-26 (citingtate v. SimpsomNo. 01-AP-757, 2002 WL 1625559, at *1 (Ohio
App. 10" Dist. July 23, 2001). He made these agiiains at the Columbus Police Headquarters
and after police read him hidirandarights. He signed a form acknowledging that he under-
stood and agreed to waive those rights.

Petitioner argues that police violatiliranda when they questioned him after he ex-
pressed his desire to remain sileBimpson v. Jacksof15 F.3d at 430. The Sixth Circuit
rejected this argument, findirtgat “the officers validly obtained the waiver of Simpson's
Miranda rights prior to the June 16th intervievilhe United States Court of Appeals for the
Sixth Circuit also rejected pétiner’s argument that his June™&tatement was coerced based
on the use of threats and promisésk.at 434.

Petitioner’s custodial status waot at issue in the de@si. Respondent and petitioner

agree that Simpson’s JuneM&atements remain unaffectedthg Supreme Court’s decision in

10



Howes. See Respondent’s Brief in Respom¥ac. No. 83, PagelD# 4178jmpson’s Supple-
mental Reply BriefDoc. No. 84, PagelD# 422Uranscript, Oral ArgumeniDoc. No. 85,
PagelD# 4251.

The Magistrate Judge ags. Simpson’s June"i6tatements properly were admitted
against him at trial, and the issused not be considered in viewtdbwes

JUNE 20, 2000, STATEMENTS

The Sixth Circuit Court of Appeals rejected petitioneraral that police coerced his
June 20, 2000, statements to police through the use of false promises, threats and misleading
statementsSee Simpson v. Jacks@i5 F.3d at 434, but granted rélom petitioner’s claim that
police “violatedMiranda by discouraging him from consulting with an attorneld” “[W]e
find that the state court's adsgion of the June 20th statement was an unreasonable application
of Supreme Court precedentld. at 438.

The Sixth Circuit reasoned:

Coming into the June 20th interview, Simpson had already
given incriminating statements dane 16th. He had confessed to
being with Kelly immediately prior to the arson while Kelly
prepared the Molotov cocktaihd to driving the car before and
after Kelly threw the Molotoeocktail at the house, though he
disclaimed having been involvedtime planning of the attack or
having any intent to kill oharm anyone. Detective Kallay and
Agent Ozbolt seem to have suspected that Simpson was more
involved than he claimed. Thelyerefore proposed, at the end of
the June 16th interview, thatr§pson take a polygraph test. They
essentially told him that, if he had been completely truthful on the
16th, he would pass the test and thwuld continue to work with
him and seek favorable treatmerdrfr the prosecutor. If he failed
the lie detector, they woulkhow” that he was more involved
than he had admitted, and the officers would recommend that the
prosecutor bring the most seriqusssible charges against Simp-
son. Thus, the officers proposed the lie detector for two purposes.
The first purpose was to tesettruth of Simpson's June 16th
statement. The second purpose was to get Simpson to confess to
his “true” role in the arson by telg him that, if he lied, the test

11



would pick it up, so he should corakean before the test. On June
16th, Simpson initially agreed take the test. However, he was
less than cooperative when th@di actually arrived on June 20th.

* * %

At the beginning of the June 20interview, in preparation for
the polygraph exam, Kallay had more strong words for Simpson.
He stated at various times, 6¥ don't cooperate on this case, you
eat the whole thing. It's catleagg murder—conspiracy to
commit.... If you don't cooperate then ... there are no holds barred,
and you're gonna lose. You're gonna spend the rest of your life in
jail.... If you don't take the testday ... we're gonna file the paper
on you today for complicity to commit agg murder. It's that
simple.” (A514-15, 518.)

* % %

b. Right to Counsel

Simpson . . . contendsahthe police violateMiranda by
suggesting that he needed anraigy only if he was lying. When
the polygraph examiner, Officer Walker, began discussing Simp-
son'sMirandarights and indicated th& mpson had the right to
have counsel present, Simpson replied, “Oh, | can have an attorney
present?” (A528.) Walker responded, “You c-can any-anytime,
you can always have an attorney present. It is my understanding
that you wanted to take the testid.j Simpson understandably
seems to have taken this to méfaat, if he wanted an attorney
present, he would not be able tkeadhe test that day. Furthermore,
he had already been told thahd did not take the polygraph that
day, he would be charged with aggravated murder immediately. . .
[T]his is not problematic undévliranda because it was essentially
the truth. The problem ariseswhat happened next:

Walker: Do you follow what I'm sayin'? That's ... if you're
telling me the truth, then you wolhave a problem with the test. If
you're lying, then, uh, yeah, ifdas lying, | probably would, I'd
probably get an attorney, Igivably wouldn't take the test.

Simpson: Oh.
Walker: Yea, well, that's me. But that's a decision that, yeah,
you know, you have to make. This part of the form is wordy and

is-is lengthy. What this says ihat you are giving me permission
to give you the exam.

12



(A531-32.)

Simpson claims that we havelth@ materially identical ex-
change to violat®iranda. In Kyger, we addressed a situation in
which the following transpired:

Officer: Steve, do you understand them rights?

Kyger: Yes, sir.

Officer: Alright, having them rights in mind, would you
answer some of our questions, without an attorney present?

Kyger: I'd just as soon hawa attorney [']cause, you know
ya'll say there's been a shooting involved and that's a serious
charge.

Officer: Yes it is but we're invatigating. We're not saying you
shot anybody. We're just investigeg. Now, if you've got some-
thing to hide, | can understand yoat wanting to sign that. If you
ain't got nothing to hide, you know, you can answer our questions.

Kyger: | ain't got nothing to hide.

Officer: Okay. But you don't want to answer our questions
without an attoray present now?

Kyger: You know, I'll answea certain amount, you know.

Officer: Okay, you know well you know you have the right to
stop at any time. Thiat(inaudible) ...

Kyger: Where do | sign at?

Officer: Just where it says “sign.”

Kyger: Okay [Kyger then signs].
146 F.3d at 37677 (emphasis added). In light of this colloquy, we
found that Kyger's statement was a request for counsel, such that
the interrogation should taa stopped immediateljd. at 379.

Importantly, however, we went on to state that:

[Even] if Kyger's requestas equivocal, the subse-
guent statement by the police (“Now, if you've got some-

13



thing to hide, | can unddend you not wanting to sign
that. If you ain't got nothing to hide, you know, you can
answer our questions.”) was erappropriate effort at
pressuring Kyger to answer tnar than an appropriate
attempt to get Kyger to cldy his response. This would
also render this questionimgnstitutionally infirm. See
Miranda, 384 U.S. at 454, 86 S.Ct. 1602 (disapproving of
just such a tacticavis v. United State$12 U.S. 452,
461, 114 S.Ct. 2350, 129 L.Ed.2d 362 (1994) (approving
the use of clarifing questions).

Id. (citation omitted). As th&ygerCourt noted,
Mirandaitself spoke ill of an iterrogation technique in
which the interrogator tries to dissuade a suspect from
speaking with an attorney by saying “Joe, I'm only
looking for the truth, and if you'relling the truth, that's
it. You can handle this by yourself.” 384 U.S. at 454-55,
86 S.Ct. 1602.FN5

FN5. Kyger was not decided under AEDPA because
the petition had been filed prior to 1996. However, this is
immaterial because the relevant proposition fiGygeris
that the statement in question was a clear violation of
Supreme Court precedent. This applicatioMotinda
was not affected by the sudugient passage of AEDPA.

The warden concedes that the statemelygeris similar to
the statement by Officer Walker in this case. However, the warden
seeks to distinguish the cases on the temporal basiksytheat
involved a suspect who had statedtthe wanted to speak to an
attorney whereas Simpson had not yet requested counsel. We find
two faults with the warden's attempt at distinction.

First, Kygerexpressly stated that the officer's statement was
inappropriate even if Kyger hamhly made an equivocal request
for counsel, as opposed to a clear request for counsel. 146 F.3d at
379. Here, though Simpson's staégnwas certainly not an un-
equivocal request for counsel, it svat least an equivocal express-
ion that he was consideringesaking to counsel. Indeed, that
Officer Walker responded withdarifying statement (“*You c-can
any-anytime, you can always have an attorney present. It is my
understanding that you wantedtéie the test.”)—which was
appropriate undddavis 512 U.S. at 461, 114 S.Ct. 2350—shows
that Officer Walker thought th&impson might have been request-
ing counsel. Thus, because Simpson's statement was an equivocal
statement about his desire for counkgigeris on all fours.
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Second, and more troubling, tocapt the warden's distinction
would be to accept a rule thadlice may not discourage inter-
viewees from persisting with threiequest for counsel after they
have already requested coungelt may preemptively discourage
them from seeking the advice @funsel after informing them of
the right to counsel but beforesthactually request counsel. The
warden offers no authority, anee are aware of none, endorsing
such a strange proposition. In essence, to accept the warden's
distinction would be to approwbe following alteration of the
Mirandawarnings: “You have the right an attorney, but you
only need to exercise that rightyibu are guilty or are lying.” This
would be an unreasonable raled an unreasonable reading of
Miranda, which expressly disapproved of such a tadficanda,
384 U.S. at 454-55, 86 S.Ct. 1602.

Here, Officer Walker indicateth Simpson that he only need-
ed a lawyer if he had lied or iméed to lie, and such a tactic is
highly likely to taint an intenewee's decision-making calculus.
The obvious takeaway from the peestive of someone in Simp-
son's position is that, if he requested an attorney, he would be
admitting to lying, which would sault in his immediately being
charged with aggravated murd&hus, his only other option, as
stated by Officer Walker, was to take the polygraph that day
without the assistance of counsel.

Framing the issue in this wayinherently coercive and
violative of Miranda. Furthermore, in so doing, Officer Walker
crossed the line from stating ttrath to distorting the truth and,
arguably, to giving legal advice fii@ers run a high risk when they
move into the realm of offering adw. It is quite possible that, had
Simpson spoken with an attorndlye attorney could have arranged
for a polygraph at a later dateffider Walker essentially advised
Simpson to the contrary. As tR&th Circuit—in a case in which
officers responded to an equivocafjuest for counsel by stating
that “an attorney could not reldthe suspect's] story to the police,
and [the officer] explaied that an attorney would probably advise
him to say nothing"—explained:

[T]he limited inquiry permissible after an equivocal
request for legal counsel may not take the form of an
argument between interrogators and suspect about
whether having counsel woule in the suspect's best
interests or not. Nor mayincorporate a presumption by
the interrogator to tell the spect what counsel's advice to
him would be if he were psent. Such measures are
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foreign to the purpose of clécation, which is not to
persuade but to discern.

Officer Cunningham's explanation of the conse-
guences of the suspect's talking to counsel might have
been innocuous, even proper, had it been correct.... But
even such explanations areifmis and, if given, must
not be materially incorrect.

Here they were incorrect: it was simply not true, as
Thompson was told, that “if Held his attorney he could
not tell his side of the story.”. The point is that counsel's
advice about what is best for the suspect to do is for coun-
sel, not the interrogator, tovg. And it is for him to give
after consultation with his igint and after weighing where
the suspect's best interestsft@m the point of view of
the suspect, not from that of a policeman be he ever so
well intentioned. Until this occurs, it is simply impossible
to predict what counsel'slece would be; and even if it
were, the right to advice obansel surely is the right to
advice from counsel, nétom the interrogator.

Thompson v. Wainwrigh601 F.2d 768, 769, 772 (5th Cir.
1979).

Thompsols reasoning applies witqual force here. Simpson
correctly viewed Officer Walkeais having superior knowledge
about his circumstances and opt. Officer Walker crossed the
line separating adversary from advisor when he said that Simpson
only needed an attorney if he was lying. Not only was this not true
as a matter of legal strategy, as lawyers routinely instruct even
innocent clients not to speak witle police, but, even if it were
true, it was not Officer Walkerfdace to give the advice. Thus,
becauséMiranda itself expressly disapproved of the tactics used
here, as confirmed kiyyger,FN6 and because the warden's attempt
to distinguishKygeris unpersuasive, we find that the state court's
admission of the June 20th statement was an unreasonable applica-
tion of Supreme Court precedent.

FNG6. “Although only Supreme Court case law is relevant
under the AEDPA in examining what Federal law is ‘clearly
established,’ the decisions of tbaited States Courts of Appeals
may be informative to the extent we have already reviewed and
interpreted the relevant Supreme court case law to determine
whether a legal principle or righas been clearly established by
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the Supreme CourtHill v. Hofbauer 337 F.3d 706, 716 (6th Cir.
t2003).

Simpson v. Jacksp615 F.3d at 434-45.

Petitioner asserts thhlioweshas no bearing on Sixth Circuit’'s holding that his June 20th
statements were improperly admitted at triaktitioner’'s Supplemental Bridboc. No. 80,
PagelD# 4138Transcript, Oral ArgumeniDoc. No. 85, PagelD# 4239; 4270-71. Respondent
does not agreeRespondent’s Brief in Respon®mc. No. 83, PagelD# 4186. Because, as set
forth above, petitioner’s custodistiatus was not determinativetbe Sixth Circuit’s holding that
the trial court improperly admitted Simpson’s statements on Juhth@0nagistrate judge is not
persuaded by respondent’s argument thatsbise need now be considered here.

Respondent argues that petitioner failed tatdsh that police coerced his statements on
June 20, 2000, and that this issue is properly beff@relistrict court pwuant to the remand of
the Court of Appeald.ld. PagelD# 4181; 418#etitioner's Supplemental Responbec. No.

84, PagelD# 4200; 4202-04. Respondent furthgaress that admission of Simpson’s June 16,
2000, statements, alone, establishes his ibbecdmmit aggravated murder, murder, and
attempted murder, and that therefore, theroper admission of his June 20, 2000, statements
constitutes harmless erroRespondent’s Brief in Respon&m®mc. No. 83, PagelD# 4190-91;
Transcript, Oral Argumentf)oc. No. 85, PagelD# 4265.

Petitioner counters that respondent has a@ihe issue of harmless error by failing
previously to raise the issue. Alternativelytipener contends that atdssion of Simpson’s June

20, 2000, statements does not constitute harmless’efianscript, Oral Argument?agelD#

* Petitioner indicates that the respondent previously concededdhashad no effect on the admission of
Simpon’s June 20, 2000, statemerige Petitioner's Supplemental BriBoc. No. 80, PagelD# 4138 (referring to
Warden Supp. Br. 40, No. 08-32@th Cir. July 26, 2012).
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4271;Petitioner's Supplemental BriegDoc. No. 84, PagelD# 4201. Petitioner further argues
that the district court should reinstate haba@pus relief based on the improper admission of
his June 20 and June 1Bstatements, aloneSimpson’s Supplemental Bri&foc. No. 80,
PagelD# 4146.

Petitioner’'s argument that the impropemaskion of his June 20th and Juné&'16
statements, alone, warrant relief is foreclosethieydecision of the Sixth Circuit, as is
respondent’s argument that improper admission of his Juhst@&@ments constitute harmless

error:

Coming into the June 20th interview, Simpson had already
given incriminating statements dane 16th. He had confessed to
being with Kelly immediately prior to the arson while Kelly pre-
pared the Molotov cocktail and twiving the car before and after
Kelly threw the Molotov cocktail at the house, though he dis-
claimed having been involved the planning of the attack or
having any intent to kill or harm anyone.

Simpson v. Jackspf15 F.3d at 434. Simpson’s Jund' s6atements fail to establish his

intent to commit the crimes at issue:

... Simpson's statements were, by far, the most damning
evidence against hinsimpson2002 WL 1625559, *5, 2002 Ohio
App. LEXIS 3785, at * 13 (“Without question, the most incrim-
inating evidence presented agaisgpellant at trial were his own
statements.”) There was no phydievidence or eyewitness link-
ing him to the arson. Aside from his statements, only two other
pieces of evidence potentially itigated Simpson: (1) a sheriff's
deputy at the local jail testifidtiat he overheard Simpson ask
“why didn't they charge the bitchdolt was her idea to start the
fire.”; and (2) an inmate from alt@ext to Simpson testified that
Simpson told him that there wetteee people involved in the fire,
he was one of them, and thlaéy used Molotov cocktails.
(A2249).

Id. at 442.

* The prejudicial impact of Simpson’s June 20, 2000, statements must be assessed in light of his April
2000, statements. This Court therefore will defer ictamation regarding the issue of harmless error.
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The June 20th statement was, for lack of a better description,
all over the place. Simpson never actually took the polygraph, but
spoke at length with the mavho would be the polygraph exam-
iner. At one point, he retractéuls admissions of June 16th,
returning to the position he took April that he was not involved
at all. However, after further pressure from Kallay and Ozbolt,
Simpson admitted to being even more involved than he had
admitted in his June 16th staterhetie admitted: (1) to hearing
Leah and Kelly discuss the arson one week before it happened
(A638-39); (2) that, on the day thfe arson, he heard Leah tell
Kelly that she wanted the houddown up” (A632); and (3) that
he heard Leah tell Kelly how tmake a Molatv cocktail (A642—

44). Simpson's admissions on Junéh2@ere, by far, the strongest
evidence of not only his involvemeint the arson, but also the
extent of his knowledge and inveiment before, during, and after
the arson.

However, even in the June®6tatement, Simpson still
maintained that he had not beewolved in the planning of the
arson or in making the Molotov cktails, and had no intent to
kill anyone. Thus, to prove that Simpson acted with the purpose
of causing the death of anothére State needed something more
than Simpson’s own admissionSreatively, the State turned to
Simpson’s April denials to prove this element.

Id. (emphasis added). Thus, the SixthcGit's decision on th admissibility of
Simpson’s statements explicitly rejects petitioner’s claim that admission of his Junad.6
June 28 statements, alone, warrant relief. Respondent’s argument that Simpson’sfune 16
statements, alone, establish petitioner’s intertommit aggravated murder, murder, and

attempted murder, and that the improper admission of his June 20, 2000, constitutes harmless

error also is precluded lige decision of the United States Court of Appeals.
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APRIL STATEMENTS
The state appellate court made the followiglgvant findings of fact in regard to
Simpson’s April 24, 2000, and April 27, 2000, statements:

Detective Edward Kallay, Jr., a homicide detective who was
the primary investigator in this matter for the Columbus Police
Department (“CPD”), testified that, in January 2000, he had a
conversation with a man namAdiyat Diggs. Based upon that
conversation, Kallay believed that appellant might have informa-
tion about a suspect who the police thought could have been
involved in starting this fireOn April 24, 2000, Detective Kallay
and Federal Special Agent Ozbgfttoke with app&nt at the
Southeastern Correctional Instibn in Licking County where
appellant was incarcerated. Thebnversation was recorded.

Detective Kallay testified that appellant told him that he had
picked up a man named Daryl “Ppkin” Kelly the day before the
fire and took him to a bar to meet a woman named Leah. FN1
Appellant waited outside while Daryl Kelly went into the bar.
When Kelly and Leah came out, appellant heard Leah tell Kelly to
“take care of this for me.” Appellant told Detective Kallay that he
got a call from an excited Daryl Kelly the next morning who said
he needed another ride. Whepallant picked Kelly up, he said
that Kelly smelled like gasoline. Daryl “Pumpkin” Kelly was a
suspect even before appellant provided this information.

FN1. Leah was Leah Smith, a foenfriend of Aleta Bell who
lived in the other half ofhe house at 151 South Wheatland
Avenue. Days before the fire, Leah had moved out of the house.
The two had been involved in a dispute earlier in the summer of
1997, when Aleta Bell accused Leaftforging a driver's license
with Aleta’s personal informatidout with Leah's picture. When
Aleta found the driver's license,estook it back. Leah later broke
into Aleta's home and stole the driver's license. Leah was charged
with and pled guilty to one counf burglary arising from that
incident.

Three days later, on April 27, 2000, Detective Kallay and
Special Agent Ozbolt went to the Southeastern Correctional Insti-
tution to talk with appellant @n. In a recorded conversation,
appellant again implicated LeahdaKelly in the fire at 151 South
Wheatland Avenue. Following theonversation, the officers
obtained appellant's release oplgmtion so that he would coop-
erate with them in their investigan. However, appellant failed to
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cooperate, leading the officers tdibee that appellant had more to

do with the fire than he was adting. Due to appellant’s failure to

cooperate with the ingtigation and failure to abide by the terms

of his probation, Detective Kallearrested appellant on June 16,

2000.
State v. Simpsr2002 WL 1625559, at *2-3. The United &&tCourt of Appeals for the Sixth
Circuit recited the following @ditional undisputed facts:

The April 24th interview was held in a conference room in the
warden's office. Simpson was pulled from the general prison pop-
ulation and escorted to the wards office by prison guards. (App-
ellee's Br. at 16—17.) During the inteew, the officers, on the one
hand, accused Simpson of being vittlly at the time of the in-
cident but, on the other hand, told him that he was not a suspect.
(A63—64, A133.) FN1 The April 27timterview occurred while
Simpson was in the prison’'s infirmary. (A136-37 (“Q: Okay. And
again, how was that meeting arrad@ A: They just came down
there [the infirmary].”).)

Simpson v. Jacksp615 F.3d at 426-27 (footnote omitted).

The transcript of the hearing on the motiorsuppress indicates that Simpson’s April
24th interview lasted approximately one hour #relApril 27th interview lasted approximately
thirty minutes. Transcript,Doc. No. 79-1, PagelD# 1285. Aeding to police, they did not
consider Petitioner a suspect at that time of either of these discussions, and would have advised
him of his rights undeMiranda, had petitioner admitted toshinvolvement. PagelD# 1239-41;
1267. The police were aware of the fact that&on had an application for judicial release
pending before the Licking County Court of ComniRtlaas at the time of his questioning. Page-
ID# 1267. Additionally, a new child had recently béxmn to his family, and he wanted to see
him/her. PagelD# 1267. Police “struck a deal” wiiim — they would arrange his release if he
would cooperate in their investigation. PagelD# 1267-68. The Aptih&eting with Simpson
was “essentially a follow-upto the meeting of April 24 PagelD# 1268. “We had gone back

down and tried to confirm the fact whether or hetwas going to help us get information from
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the main suspect, who is Daryl Kelly[.]” PagelD# 1241. “The second contact was more to
finalize trying to get him out of prison to halg on the Shenequa Bell homicide[.]” PagelD#
1247. Based on the April conversations witln@son, police arranged to have him released
from prison. PagelD# 1248. In return, Simpga@s supposed to obtain recorded conversations
from Daryl Kelly regarding the arson. PagelD# 1249.

The United States Court of Appeals for 8igth Circuit held tlat police unconstitution-
ally obtained Simpson’s April 2000 statemergchuse Simpson was “in custody” at the time he
was being questioned, and police failed to advise him dflmenda rights. The Sixth Circuit
reasoned:

The June statements were preceded by two interrogations in
April, on the 24th and the 27th, dug which time Simpson was in
jail for a separate offense. Actilog a tip that Simpson might have
known something about the arson, Detective Kallay and Agent
Ozbolt arranged to meet with Simpson in jail. In his April state-
ments, Simpson denied any invatvent at all in the arson. He
claimed, however, to know that tthpkin” Kelly and Leah met the
day before the incident. He alstaimed that Kelly had called
Simpson to request a ride around tinge of the fire and that, when
he picked Kelly up, Kelly was excited and smelled like gasoline.
The officers did not administédiranda warnings at the outset of
either interview.

Simpson later moved to suppress both April statements due to
the officers' failure to givdirandawarnings. The state court
overruled the motion on the basis that Simpson was not in “cust-
ody” underMiranda during the interrogations, so no warnings
were required. At trial, the psecutor introduced the two state-
ments for the purpose of showing that Simpson had not been
truthful with the police in Agt. The prosecutor sought to show
that, because Simpson lied to the officers in April by denying
involvement completely, he similg lied in his June statements
when he admitted to only limited involvement. In other words, the
prosecutor asked the jury to creflimpson's June statements up to
the point that he implicated himéet all. However, the prosecutor
urged the jury not to credit thede statements insofar as Simpson
minimized his involvement in tharson, and pointed to the April
statements as proof of why theyjishould so conclude. The state
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appellate court affirmed the trieburt's ruling, and it further held
that any error in admitting the evidence was harmless because the
April statements were not inculpatory on their face.

The state court held that, although Simpson was in prison at the
time of the April statements, he svaot in custody for purposes of
Miranda and, thus, no warnings wetequired. In so holding, the
state court cited a string of cagemm various circuits, primarily
the Ninth Circuit's decision i@ervantes v. Walkeb89 F.2d 424
(9th Cir.1978), FN7 that havewcluded that simply being incar-
cerated does not, by itself, constitute custodywanda purp-
oses. Instead, the question undessthcases is whether there has
been a “change in the surroundirmgshe prisoner which results in
an added imposition on his freedom of movemddt.at 428. The
state court's reliance upon this line of circuit cases was contrary to
factually indistinguishable Supreme Court case Mathis v.

United States391 U.S. 1, 88 S.Ct. 1503, 20 L.Ed.2d 381 (1968).

FN7. We noted th€ervantegeasoning with approval idicta
in United States v. Ozun&70 F.3d 654, 658 n. 3 (6th Cir.1999).
However, @rvantesdeals with a substantially different fact
pattern than this case. Theradan almost every other federal
circuit court case to have appli€grvantesthe prisoner was
being questioned about someidpithat happened in prison. E.g.
Garcia v. Singletary13 F.3d 1487, 1490-92 (11th Cir.1994)
(prisoner not iMiranda custody when prison guard responding to
a fire in prisoner's cell askedigoner “why he set the fire”).
Cervantes actually distinguish&ththison this basis. 589 F.2d at
427. The only other cases to have appliedvanteslid so to find
that a prisoner who initiatetbntact with police was not iir-
andacustody at the time of the contagtg. Leviston v. BlagiB43
F.2d 302, 304 (8th Cir. 1988) (prisoner noMiranda custody
when prisoner called police to discuss a crime). So, while Cer-
vantes may be persuasive in cases involviegjtrestioning of
prisoners about events that ogedl in prison or instances of
prisoners initiating contact with poé¢it is inapposite in cases of
the police initiating armnterrogation of a prisoner about a com-
pletely different offense or stething that happened beyond the
prison walls Mathiscontrols in those circumstances.

In Mathis,the Supreme Court addressed the admissibility of
statements given witholirandawarnings in a case, like this one,
in which the individual was iprison serving a sentence on an un-
related state criméd. at 2, 88 S.Ct. 1503. The government con-
tended that the statements were admissible because “the petitioner
had not been put in jail by the officers questioning him, but was
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there for an entirely separate offensd,”at 4, 88 S.Ct. 1503, or, in
other words, because the petitioner was nMinanda custody
during the interviews. The Supren@ourt concluded that this
argument was “too minor and shadowy to justify a departure from
the well-considered conclusionsMiranda with reference to
warnings to be given ta person held in custodyld. The Court
went on to state that restrictifdjranda protections to those that
are in custody for the case und®restigation would go “against
the whole purpose of thdiranda decision” and that there was
“nothing in theMiranda opinion which calls for a curtailment of
the warnings to be given persons under interrogation by officers
based on the reason why the person is in custddlyat 4-5. And

to punctuate the matter witharity, the Court stated:

In speaking of “custodythe language of théiranda opinion
is clear and unequivocal: “To sumrnize, we hold that when an
individual is taken into custody @therwise deprived of his free-
dom by the authorities in any sijnant way and is subjected to
guestioning, the privilege agatreelf-incrimination is jeopar-
dized.”

Id. at 5, 88 S.Ct. 1503 (quotimgiranda, 384 U.S. at 478, 86
S.Ct. 1602). Indeed, in dissent, Justice White objected to the
majority's “cavalier” extension of the definition firanda ws-
tody.Id. at 7, 88 S.Ct. 1503 (White, J., dissenting).

There is no relevant fagl distinction betweeNlathisand the
circumstances of Simpson's April statements. Quite tellingly, the
state court never citddathis.Here, as irMathis state agents
unaffiliated with the prison isolated an inmate and questioned him
about an unrelated incident without first givikiranda warnings.
The Supreme Court ruled thatchuaction was improper and that
any resulting statements mustdgppressed. FN8 As there is no
material factual distinction, the April statements were admitted
contrary to SupremCourt precedent.

FN8. We note that the Suprer@eurt recently made clear that
an inmate in Simpson's situation isMiiranda custody when he is
being questioned by authorities an unrelated crime. Maryland
v. Shatzer559 U.S. 98, 130 S.Ct. 1213, 175 L.Ed.2d 1045 (2010),
the Court addressed the questionvbEn, if ever, may the police
re-initiate contact with a suspedter he has invoked his right to
counsel. Like Simpson, Shatzersnia jail. Officers came to the
and he invoked his right to counsel. The interview ceased and
Shatzer was returned to thegon population. Two and one half
years later, another officer camack to the jail and sought again
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to question Shatzer about the crime. This time, he waived his
Miranda rights and made incriminating statements. He later sought
to suppress his statement on basis that he had never |&fir-
andacustody after the st interview and, thus, police improperly
re-initiated interrogatin in violation ofEdwards.The Supreme

Court disagreed, holding that there had been a brddikamda
custody once Shatzer had beennregd to the general prison
population.

But, in the process of makinfis holding, the Supreme Court
stated that “[n]Jo one questiotigat Shatzer was in custody for
Miranda purposes during the interws” with officers while in
jail. 130 S.Ct. at 1224. And in holding that the period of time
between the two interviews, bdiairing which Shatzer remained
incarcerated on the unrelated offense, did not conshtirsenda
custody, the Court stated, “[w]estinguish the duration of incar-
ceration from the duration of what might be termed interrogative
custody. When a prisoner is removed from the general prison
population and taken to a separbocation for questioning, the
duration of that separationassuredly dependent upon his inter-
rogators” such that the period “interrogative custody” consti-
tutesMiranda custodyld. at 1225 n. 8 (emphasis in original).
Though not controlling becauShatzepost-dates the state court's
decision in Simpson's case, it is clear that the Supreme Court
would find that Simpson's April interviews occurred while he was
in Miranda custody.

Simpson v. Jacksp615 F.3d at 439-442.

The parties do not dispute thiddwesapplies to the April statements to police. In
Howes the Supreme Court stated that the deteaition of a whether a prisoner is “in custody”
as defined unddvliranda depends on whether he is undertiipe of coercive pressure that
Miranda was designed to guard against.

As used in ouMiranda case law, “custody” sterm of art that
specifies circumstances that #neught generally to present a
serious danger of coercion. Inteéemining whether a person is in
custody in this sense, tiv@tial step is to asc&in whether, in light
of “the objective circumstares of the interrogationStansbury v.
California, 511 U.S. 318, 322-323, 325, 114 S.Ct. 1526, 128
L.Ed.2d 293 (1994) (per curiam), a “reasonable person [would]
have felt he or she was not at liberty to terminate the interrogation
and leave. Thompson v. Keohang16 U.S. 99, 112, 116 S.Ct.
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457, 133 L.Ed.2d 383 (1995). And in order to determine how a
suspect would have “gauge[d]” Hiseedom of movement,” courts
must examine “all of the circustances surrounding the interro-
gation.” Stansbury, supraat 322, 325, 114 S.Ct. 1526 (internal
guotation marks omitted). Relevant factors include the location of
the questioningsee Shatzer, suprat , 130 S.Ct., at
1223-1226, its duratiosee Berkemer v. McCart68 U.S. 420,
437-438, 104 S.Ct. 3138, 82 L.Ed.2d 317 (1984), statements made
during the interviewsee Mathiason, suprat 495, 97 S.Ct. 711;
Yarborough v. Alvaraddb41 U.S. 652, 665, 124 S.Ct. 2140, 158
L.Ed.2d 938 (2004)Stansbury, supraat 325, 114 S.Ct. 1526, the
presence or absence of physietraints during the questioning,
see New York v. Quarle$67 U.S. 649, 655, 104 S.Ct. 2626, 81
L.Ed.2d 550 (1984), and the releasdh# intervievee at the end

of the questioning, se@alifornia v. Beheler463 U.S. 1121, 1122—-
1123, 103 S.Ct. 3517, 77 L.Ed.2d75 (1983) (per curiam).

Howes,132 S.Ct. at 1189.

The record reflects that on April 24, 2000]ipe escorted Simpsado a conference room
within the prison. On April 27, 2000, they spdkehim in the infirmary. The duration of the
guestioning on April 24, 2000, lasted approxinhatsme hour. On April 27, 2000, the question-
ing lasted approximately thirty minutes. Peli@ssured Simpson he was not a suspect in the
crimes, and promised his release from prison dgssted them in the investigation. The record
does not indicate that he was physically restrained. On Aftill&twas released at the end of
the questioning.

Custodial status is not determined by igqmer’s incarceration ahe, because a person
already serving a prison termabeady under a restraint of hie&dom and therefore not subject
to the “sharp and ominous change” or coercive pressure againstMihéctda is designed to
protect. Howes 615 F.3d at 1190-91.

“Interrogated suspects who hgwesviously been convicted of
crime live in prison."Shatzerb59 U.S., at ——, 130 S.Ct., at
1224. For a person serving a termrafarceration, weeasoned in

Shatzerthe ordinary restrictionsf prison life, while no doubt
unpleasant, are expected and ifeanand thus do not involve the

26



same “inherently compelling psures” that & often present

when a suspect is yanked from familiar surroundings in the outside
world and subjected to interrogation in a police statibn.at —,

130 S.Ct., at 1219.

Id. at 1191. The Court must also consider, ésv, whether the person being questioned is
likely “to be lured into speakinigy a longing for prompt releaseMowes 615 S.Ct. at 1191

When a person is arrestendataken to a station house for
interrogation, the person who is questioned may be pressured to
speak by the hope that, after doingIs® will be allowed to leave
and go home. On the other hand, wheprisoner is questioned, he
knows that when the questioning ceases, he will remain under
confinementld., at ——, n. 8, 130 S.Ct., at 1224-1225, n. 8.

... [A] prisoner, unlike a peost who has not been convicted
and sentenced, knows that the law enforcement officers who
guestion him probably lack the aatity to affect the duration of
his sentencdd., at —— — —— 130 S.Ct,, at 1224-1225. And
“where the possibility of parole &sts,” the interrogating officers
probably also lack the power to bring about an early rel#ase.
“When the suspect has no reasothiok that the listeners have
official power over him, it shouldot be assumed that his words
are motivated by the reaction he expects from his listerfees-”
king 496 U.S., at 297, 110 S.Ct. 2394. Under such circumstances,
there is little “basis for the assytion that a suspect ... will feel
compelled to speak by the fear of reprisal for remaining silent or in
the hope of [a] more lenietreatment should he confestd’, at
296-297, 110 S.Ct. 2394.

Howes at 1191.

Here, the facts make clear that the officeh® questioned Simpson knew of his request and
desire for release, and used the promise of mibthis early release from prison to pressure him
to cooperate and disclose his knowledge of thmes charged. In fact, they did obtain his re-
lease and later arrested him upon his failure tpeoate as he had agreed. Additionally, unlike
the situation irHowes,where police repeatedly told Howeswas free to leave and return to his
cell, Simpson was not. To the contrary, orriAp7, 2000, he apparently was questioned while

in the infirmary, and while theecord does not indicate the cause for his placement in the infirm-
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ary, it would seem that Simpson may therefbave been unable to free himself from the

guestioning of the police. For these reasaigen viewing the impaaif Simpson’s April

statements in view dfiowe the Magistrate Judgmncludes, that the state court’s decision

denying relief constitutes an unreasonable application of federal law, as defined by the United

States Supreme Court. P8S.C. § 2254(d).

Moreover, and for the reasons addressed b thet of Appeals, therror is harmless only

as to Simpson’s convictions on the general inteinbes of aggravated arson and five counts of

felonious assault.

This is so because Simpson’s Jun¥ &Gtement was properly
introduced against him. His admisss in that statement, standing
alone, would be more than adequiat@llow a reasonable juror to
convict on the general intent cs  Simpson, therefore, is not
entitled to relief as tthose convictions.

Simpson v. Jacksp615 F.3d at 445. The same is not the case

Id. at 445.

as to those convictions that rexqa as an essential element a
specific intent to cause the deatf another—aggravated murder,
murder, and attempted murder. This finding is reinforced when the
error in admitting the April stateamts is combined with the error
in admitting the June 20th statement. When viewed together, these
statements show a person who aliti denied any involvement but
who then steadily admitted to more involvement with each subse-
guent interview. A juror facedith this progression of successive
revelations of deeper involvemembuld not have very far to ex-
trapolate from Simpson's June 20th admissions to the State's theory
of purpose. Remove the April statents and the June 20th state-
ment, however, and this juror walhave to make a rather blind
leap to infer the State's theas/purpose based solely on the June
16th statement.

For all of these reasons, the ¢istrate Judge concludes tlidwesdoes not alter the

outcome of this case.
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The Magistrate JudgeECOM M ENDS that the petition for a writ of habeas corpus be
GRANTED as to petitioner Simpsasiconvictions on aggravatesurder, murder, and attempt-
ed murder, and that these convictions/#eCATED subject to the State of Ohio commencing a
re-trial on these charges within 90yda The Magistrate Judge furttRECOMM ENDS that
petitioner Simpson’s convictiorm his remaining convictions IEENIED and that he be re-
quired to serve the remainderto$ sentences on those charges.

PROCEDURE ON OBJECTIONS

If any party objects to thiReport and Recommendatjdhat party may, within fourteen
(14) days of the date of this report, file andseeon all parties written objections to those specif-
ic proposed findings or recommendations tocktobjection is made, together with supporting
authority for the objection(s). A judge of thi®@t shall make a de novo determination of those
portions of the report or specified proposed fingdi or recommendations to which objection is
made. Upon proper objections, a judge of this Coay accept, reject, or modify, in whole or in
part, the findings or recommedations made herein, may recefugher evidence or may recom-
mit this matter to the magistrate judgéh instructions. 28 U.S.C. § 636(b)(1).

The parties are specifically advised that failure to object tRémport and Recommenda-
tion will result in a waiver of the right have the distrigudge review thé&keport and Recom-
mendation de nov@nd also operates as a waiver @fttight to appeal the decision of the
District Court adopting thReport and Recommendation. See Thomas y4&mU.S. 140
United States v. Walter638 F.2d 947 (6th Cir.1981).

The parties are further adviseathif they intend to file an appeal of any adverse decis-
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ion, they may submit arguments in any objaasi filed, regarding wdther a certificate of

appealability should issue.

sMark R. Abel
UnitedStatesMagistrateJudge
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