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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

THE NORTHEAST OHIO COALITION

FOR THE HOMELESS, et al., : Case No. 2:06-CV-896
Plaintiffs
V. -: JUDGE ALGENON L. MARBLEY
JON HUSTED, in his official capacity as
Secretary of the State of Ohio, : Magistrate Judge Terence Kemp
Defendant
and

STATE OF OHIO

Intervenor-Defendant.

OPINION AND ORDER

[. INTRODUCTION

This matter comes before the Court on théeDBdants’ request to vacate the April 22,
2010 Consent Decree (the “Decte@g-cv-896, Dkt. 210). The Defendants challenged the
Decree’s validity following this Court’s May0, 2012 Order granting Phiffs’ Urgent Motion
to Enjoin State-Court Proceedings, in which@wrt enjoined the Relators’ collateral challenge
to the enforcement of the Decre@rders filed in the Supreme@t of Ohio. (Dkt. 261.) The
Court directed partiet® bring any challenges to the validdy terms of the Decree in this Court,
pursuant to the express termgtwé Decree and this Court’s edsive and continuing jurisdiction
to enforce the Decree’s orders. Parties lsaNmnitted briefs, and argument has been heard, on
the issue of whether the Decree is valid and sheamain in force. For the reasons stated

herein, the Decree MALID , and Defendants’ requéstvacate the Decree BENIED.
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II. BACKGROUND
A. Ohio’s Provisional Voting Regime

Defendants’ current challenge, which is b Eatest skirmish ithe ongoing battle over
Ohio’s provisional ballot laws, positions the requirements of the federal consent decree reached
in this case, to which they are all partiesfustdamental odds with Ohio’s election laws. The
essential legal claim underlyim@efendants’ request is thile Decree’s order requirinpter
alia, that boards of elections “manpt reject a provisional ballotast in the wrong precinct “for
reasons attributable to poll wakerror,” (Decree { 5), run contyao Ohio’s election statutes,
which “do not authorize an exception based on ywoltker error to the requirement that ballots
be cast in the proper precingtorder to be counted.State ex rel. Painter v. Brunneéd41
N.E.2d 782, 794 (Ohio 2011). To provide context fer¢bntroversy, thereford,is useful to
discuss the basiandisputedaspects of the law governingopisional ballots in Ohio.

Eligible voters in Ohio vote by precinttThe Secretary of Sebversees the elections
process and appoints the memberbadrds of elections in each ©hio’s eighty-eight counties.
O.R.C. § 3501.05(A). The board of electioneaisponsible for estabh@ng election precincts,
receiving and canvassing the returns of electiorantaining voter regtration records, and
appointing and training poll workefsO.R.C. §§ 3501.06, 3501.22. Among other duties, O.R.C.

§ 3505.181(C)(1) delegates to poll workers the dutiriect voters to theorrect precinct. The

L A “precinct” is an intra-county district established by the board of elections. All residents of a precinct must vote at
a specific designated location. O.R.C. § 3501.01(Q). Under Ohio Rev. Cod3.8133\), “[e]very citizen . . .

may vote at all elections in the precinct in which the citiasides,” but, conversely, “[n]Jo person shall . . . vote . ..

in a precinct in which that person is not a legally qualified elector.” 3599.12(A)(1).

? Poll workers are responsible for recaiyiballots and supplies, opening ahaking the polls, and overseeing the
casting of ballots during the time the polls are open. O.R.C. § 3501.22.
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board must perform its duties “as prescribed bydathe rules, directive®r advisories of the
secretary of state’”0.R.C. § 3501.11(P).

A voter whose name and current addressch those in the precinct’s “signature
pollbook” and who produces accelpiaidentification is permittetb vote by regular ballot.

O.R.C. §8 3505.18. Additionally, Ohio law permitslividuals to cast a provisional ballot under
certain circumstances. O.R.C. § 3505.181. Eligible provisional votemslenzidividuals whose
names do not appear on the precinct’s signgtalibook, individuals who do not have one of the
acceptable statutory forms of identification, atividuals whose signatures were deemed by the
poll worker not to match the names on the registration fotthg 3505.181(A). Under Ohio

law, the poll worker is tasked with determiningetier an individual is eligible to vote in the
jurisdiction? O.R.C. § 3505.181(C)(1).

To cast a provisional ballot, tlveter must execute an affirmation stating that he or she is
registered to vote in the jurisdiction anckligible to vote in the election. O.R.C. §8§
3505.181(B)(2), 3505.182. Ballots castprovisional voters are netanned and counted like
regular ballots on election dayghar, the eligibility of the votes provisional ballot must be
determined by the county’s board of electioB&eO.R.C. § 3505.183(B)(4)(a)(ii). Generally
speaking, after the election, thevisional ballot envelopes (i completed ballots sealed

inside) are taken to the boastielections where board staff review the information on the

% In addition to its other duties, the board of electionedsiired to “[ijnvestigate irregularities, nonperformance of
duties, or violations of Title [35] of the Revised Code by election officers and other persons.” O.R0OC.18 35.

*If the voter is in the wrong precinthe poll worker is tddirect the individual to the polling place for the

jurisdiction in which the individual appears to be eligible to vote, explain that the individual may cast a provisional
ballot at the current location but the ballot will not be counted if it is cast in the wrong precinct, and provide the
telephone number of the board of elections in case the individual has additional questRr.’80

3505.181(C)(1).



envelope and, based on that information, determimether the provisional bat is eligible to
be counted. O.R.C. § 3505.183. pgxeviously stated by the Court:

[i]f the individual is properlyregistered to vote, is eligible to cast a ballot in the

precinct and for the election in which the individual cast the provisional ballot,

and signed the affirmation statement indiogtihat he or she was eligible to vote,

then the board shall open the provisional ballot envedmeplace the ballot in a

ballot box for counting. On the other hand, the board will not open the

provisional ballot enveloper count the ballot if, among other things, the

individual is not qualified ors not properly registered tmte, or the individual is

not eligible to cast a ballot in thegminct or for the election in which the

individual cast the provisional ballot.

Hunter v. Hamilton County Bd. of Elections (“Hunter I'No. 10-cv-820, 2012 WL 404786, at
*6 (S.D. Ohio Feb. 8, 2012); O.R.C. 88 3505.183(B)(3), B(4).

Substantial conflict has arisen, however,rdwvaw to proceed under Ohio law when the
Secretary and the boards of elections turn tdaable of determining whether, and how, to open
and count provisional ballots thadntain deficiencies, or haveen cast in the wrong precinct,
for reasons attributabte poll worker error.

B. The NEOCH Lawsuit

In 2006, when the Ohio General Assembly (“General Assembly”) amended Ohio’s
Election Code to requir@ter alia, that voters provide one of segaktypes of identification in
order to cast a regular ballot iratd and federal elections heldOrio, the Plaintiffs filed this
action under 42 U.S.C. § 1983 in response, ageiralenging the constitutionality of several
provisions of the newly-enactedter identificatiorand provisional ballot laws. (Compl. 1 1-
4.) The State of Ohio was subsequently permitted to intervene as a defendant “both in appeal . . .

and in the ongoing district court proceedings, bealf of the people of Ohio and the General

Assembly. NEOCH v. Blackwell467 F.3d 999, 1002, 1008 (6th (4A06) (granting the State



of Ohio leave “to intervene to represent the interests of the people of Ohio and the General
Assembly in defending the constitutiorlof the [Ohio voter ID laws]”).
C. The 2010 Consent Decree

In late 2009, the partsebegan negotiations globallydettle this litigation. These
negotiations ultimately resulted in the AdB, 2010 Consent Decree, a final judgment approved
and entered by the Court upon theesmgnent of the parties. Thecree provides the Plaintiffs
with detailed injunctive relief, including requigrthe Secretary to issgeecific directives to
Ohio’s County Boards of Elecins regarding the casting and ctig of provisional ballots.

(See, e.gDecree-1Directive 2008-80, adopted and annexedma®rder of this Court pursuant
to Paragraph 4 of the Decree.)

Among its other provisions, tH2ecree mandates that the Boards of Elections “may not
reject a provisional ballot cast laywoter, who uses only the lasuf digits of his or her social
security number as identification” if certain drdéincies in the ballotncluding being cast “in the
wrong precinct, but in the correct pollingapk,” were the result of poll-worker errdr(Decree
5.) Moreover, under the termsthtie Decree, the Secaey is required, beforevery primary and
general election, to direct the BoamfsElections to comply with thinjunctive relief as stated in
the Decree. (Decree § 7.) Thecree provides for its contimg validity through June 30, 2013.

Pursuant to the consent of the parties, ndifigs or adjudications of law were made by
the Court or stipulated to ingtDecree. (Decree, p. 2.) Byraging to settle the matter through

entering into the Decree, the parties agreéwiive a hearing anfindings of fact and

® Poll worker error was “further defined” by the secretargtafe in subsequent direas; as “when a poll worker
acts contrary to or fails to comply with federal or Ollaiv or directive issued by the Secretary of State’ and set
forth ‘objective criteria’ for deermining poll-worker error.”See State ex rel. Painter v. Brunn@41 N.E.2d 782,
789 (Ohio 2011).



conclusions of lavon all issues.” Ifl.) The Decree expressly gatthat it “shall in no way
constitute an adjudicating éinding on the merits.” I(l.) The parties agreed that the Decree was
“final and binding among and between themselvds #se issues raised in Plaintiffs’ Complaint
and Supplemental Complaint, and the mattesolved in this Decree.'ld() The Decree
provided, however, that “any of the parties migsy & motion with the Court to modify, extend or
terminate this Decree for good cause showid” [ 11.)

D. The Relators’ Mandamus Actionin the Supreme Court of Ohio

On April 16, 2012, Relators filed an origiradtion for mandamus in the Ohio Supreme
Court, seeking “to compel the Secretary of &tatrescind directiveissued pursuant to a
consent decree,” referring to the Decreekt(R46-1, Ohio S. Ct. Case No. 12-0639, Compl.
p.1.) On May 8, 2012, Plaintiffs moved this Coarenjoin the Relats’ action. On May 10,
2012, the Court granted Plaffd’ motion and orderedRelators to dismiss their mandamus
action in the Ohio Supreme Court. The Court timstructed parties to bring in this Court any
further challenges for invalidation or modition of the terms of the Decree.

On May 16, 2012, the Court held a status emsrice in which Plaintiffs indicated their
intent to modify the Decree, and Defendants drttpat the Decree shoute vacated. The Court
ordered briefing on the threshold issue of whetherDecree is valid. Oral argument was held
on the matter on June 27, 2012, at which time the Court heard from counsel for the Plaintiffs,
Relators, the Secretary, and the State obORihe matter is now ripe for determination.

During the pendency of Defendants’ instant request to vacate, Plaintiffs filed their
Motion to Modify the Consent Decree to Prevent Constitutional Violations. (Dkt. 288.) In their
Motion, Plaintiffs request a “narrowly-tailored”adification to the injunctive relief provided in

the Decree, pursuant to the Court making ewidenfindings of contiuing constitutional
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violations resulting from the widesgad arbitrary rejection of eligible voters’ provisional ballots
due to poll-worker error, as well as “the dispte standards employed by Ohio county boards of
elections . . . result[ing] in unequal treatmenvoters . . . .” (Dkt. 288, at 2-3.)

Additionally, on June 22, 2012, a relatedecass filed on behalf of both new and
existing organizational and union plaintiffs against the Secretary and members of coutny boards
of election. See Service Employees International Union Local 1 e¢.alon Husted et alCase
No. 12-cv-562 (SEIU”). A motion for a preliminary injurton was filed in the new action the
same day, (12-cv-562, Dkt. 4), requesting substantially similar injunctive relief as Plaintiffs’
motion to modify the Consent Decree. The parti€SEHJwere ordered to appear at the June
27, 2012, hearing in this Court on Deflants’ request to vacate thecree. At that hearing, the
Court indicated that it would detaine first the threshold issue presently before the Court of the
validity of the Decree. Thedlirt indicated that, depending ondscision on whether to vacate
the Decree, it would then decitiee Plaintiffs’ motion to modyf, if necessary, and the issues
raised by the plaintiffs ISEIU.

[ll. LAW AND ANALYSIS

Defendants argue that the Decree must loateal because its orders requiring boards of
election to count certain categes of provisional ballots whicare found to be deficient “for
reasons attributable to poll worker errosé€Decree | 5(b)), are in direct conflict with the Ohio
election law, as interpreted by the Ohio Supré&uoart. To support their claim, Defendants rely
chiefly on last year’s decision Btate ex rel. Painter v. Brunnen which the Ohio Supreme
Court held that “[Ohio’s elections] statutesmiat authorize an exception based on poll-worker
error to the requirement that ballots be casthéproper precinct in ordéo be counted.” 941

N.E.2d at 794. Defendants argue that becthes®ecree was not issued pursuant to any
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findings or admissions federalaviolations, state law prevaitsver the terms of the Decree
consented to by the parties.

Plaintiffs first dispute the alleged conflicttbeen Ohio law and the Decree. Plaintiffs
maintain, alternatively, that even if the Court rules Beinhters holding does conflict with the
Decree’s orders, a demonstration by DefendantghkaDecree conflicts ih Ohio law, without
more, is insufficient to meet their burdfar vacating the Deee under Rule 60(b)’s
requirements for a party’s requesting relief frofinal order. Furthenvhile Plaintiffs dispute
Defendants’ fundamental claim—that, becauselkcree conflicts with Ohio law, it may only
be enforced pursuant to a jaidil finding that its terms are necessary to prevent federal
constitutional violations—Plaintiffargue that ample evidence exikte the record at the time of
the Decree to make such a finding.

Finally, Plaintiffs have introduced new evideninto the recordh support of their
opposition to Defendants’ request, to demonsttiaat terminating #hnDecree will result in
additional constitutional violations in Ohio witkspect to provisiondlallot counting laws and
practices. Plaintiffs insist thdtthe Court finds it necessaryteach the issue of whether the
Decree is required to remedy or prevent ongomgstitutional violations, the evidence is
sufficient to support a finding that constitution&lations would result from terminating the
Decree. Under Supreme Court precedent, addmietiffs, such a finding precludes the Decree
from being vacated.

A. Defendants’ Challenge is Precluded biRes Judicata

As a threshold matter, Defendants are prdetl by the principles of issue preclusion

from re-litigating the issue of whether the Decie@valid due to a conflict with Ohio election

law. Both this Court and the Sixth Circuit hgueviously determined that the Decree does not
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conflict with Ohio state law, and is consistent with the Ohio Supreme Court’s clarification of
Ohio law inPainter. Defendants’ basis for findingatDecree “invalid and unenforceatfiéias
been rejected by at least one fidatision by this Court on the meritSee Hunter 112012 WL
404786, at *46 (holding, “[tihe NEOConsent Decree is valid”)The Court’s prior decision is
accorded due preclusive effect in this subsequent challenge.

It is well-established that “a fundamenta¢pept of common-law adjudication is that an
issue once determined by a competent court is conclushrezdna v. California460 U.S. 605,
621 (1983). The doctrine of isspeeclusion, also known as “colla&testoppel,” is the species
of moderrres judicatathat “bars relitigation of issues actually litigated and determined in an
earlier action and necessary to the judgmeKghe v. Magna Mixer Cp71 F.3d 555, 560 (6th
Cir. 1995). Issue preclusion will generally preclude thresent claim where the following four
requirements are met:

(1) the precise issue raised in the presase must have been raised and actually

litigated in the prior proceeding; (2) detenation of the issue must have been

necessary to the outcome of the prioogareding; (3) the prior proceeding must

have resulted in a final judgment on tmerits; and (4) th@arty against whom

estoppel is sought must have had a full fandopportunity to liigate the issue in

the prior proceeding.
Kosinski v. Comm/i541 F.3d 671, 675 (6th Cir. 2008) (citation omitted).

Applying these elements to the casd judice Defendants’ argument for vacating the
Decree is precluded because the same issuareasly been litigated and decided in thenter

v. Hamilton County Board of Electiotisgation, which arose fronthe disputes over counting

certain categories of provisional ballots fioe 2010 Hamilton County Juvenile Judge electoral

® (State Brief, at 3.)



race and the subsequently-ordered investigatimmwhether the ballots were miscast due to
poll-worker error.
1. Issue Has Been Raised and Litigated in a Prior Proceeding

The first, and most essential, requirement for issue preclusion is met. The same issue
raised by Defendants here was actually litigated irHilnater litigation, and was rejected by
both the trial court and thexX®h Circuit. The Board itdunter, like Defendants hereefended
against the Decree’s enforceability on the btms the Decree’s orders conflicted with Ohio
law.” The Defendants’ requestacate the Decree, likewigests on their claim that the
Decree is invalid and unenforceable because #wd2’s orders to the Secretary are inconsistent
with those of Ohio law.

In theHunter lappeal, the Sixth Circuit had reviewed ttefendants’ justifications for
the Board’s “differential treatment” among tb@&tegories of provisiondallots. The court
opined that while “Ohio law, nownade explicitly clear ifPainter, does not permit the
consideration of poll-workemreor with respect to ballots cast in the wrong precindthter v.
Hamilton County Bd. of Election635 F.3d 219, 239 (6th Cir. 2011H{inter I), “[t{]he Ohio
Supreme Court iainter, however, does recognize thecegtion carved out by the NEOCH

consent decree for those provisiomaters using the last four dig of their Social Security

7 As stated by Chief Judge Dlott ftunter II:

The Board’s argument is as follows: Ohio law provides that a provisional ballot envelope shall not
be opened and the ballot shall not be counted if the Board determines that the indigickha ca
ballot in the wrong precinct. O.R.C. § 35083(B)(4)(a)(ii). The Decree suspends Ohio law
because it requires the Board to open andtoetang precinct ballots in certain, narrow
circumstances, including when a ballot is cash@&awrong precinct but in the correct polling place
because of polvorker error.

Hunter 1l, 2012 WL 404786, at *5.
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number as identification.ld., n. 17. The Sixth Circtifound, therefore, th&ainterwas not in
conflict with the Decree, and thiite Ohio Supreme Court had ogoized the Decree’s validity.

The specific issue of the Decree’s validity, lewmer, was not one of the contested issues
on that appeal irlunter |. See idat 247 (noting that, “[w]ith rgpect to the NEOCH consent
decree, all parties agree thag tonsent decree remains and should be followed”). On remand to
this Court inHunter Il, however, the Boardid contest the Decree’s enforceability, making
substantially the same claim as Defendants make Is&e Hunter [12012 WL 404786, at *5
(defendants arguing that the@ee conflicts with, and thus “suspends” Ohio law in
contravention of the Ohio constitution). T@eurt “disagree[d] witlthe Board’s argument,”
holding that “[tlhe NEOCHConsent Decree does not suspend any Ohio lédv.’After a
lengthy consideration of the Dectgeeequirements, and the impaoftthe Ohio Supreme Court’s
decision inPainter, the Court concluded the following:

The NEOCH Consent Decree does not stay, discontinue, permanently enjoin or

declare unconstitutional any Ohio law. In fact, Ohio provisional ballot laws

remain in full force . . . consequently, the NEOCH Consent Decree does not run

afoul of Article I, Section 18 of #thOhio Constitution. NEOCH and ODP are

parties in the NEOCH case and aretipa to the NEOCH Consent Decree.

Becausehe Court finds that #1 Consent Decree is vaJilEOCH and ODP have

standing to pursue the claims asserted.

Id. at *5 (emphasis added) (adding, in footnotéhdt, “[a]lternatively, even if the Court
were to find that the NEOCHdDisent Decree suspends Ohiw,léhe decree still would not
conflict with Article I, Section 18 of the Ohio Constitution because the General Assembly was
represented by the Attorn&eneral of Ohio in the NEOCH case”).

2. The Issue was Necessary to the Outcometbe Prior Final Decision on the Merits

Turning to the second and thirdjrérements for issue preclusidtnter Il resulted in a

final decision on the merits from a most compejpedge of this Court, invhich this issue of the
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Decree’s validity was necessary to decide in otdenake the Court’sanclusions and grant the
relief requested. The Sixth Circuit, Hunter |, initially affirmed the November 22, 2010 order
from this Court granting a preliminary umction ordering the Haifton County Board of
Elections (the “Board”) to inwatigate whether poll worker erroontributed to rejection of the
849 provisional ballots and todlude any provisional ballots imgperly cast due to poll worker
error. See Hunter,1635 F.3d 219 (6th Cir. 2011).

Then, on remand, iHunter Il, this Court rendered its fiharder on the merits after
holding a bench trial, dismissing the Board’s motions to dismiss and for summary judgment, and
issuing a declaratory judgmeamd permanent injunctiorBee Hunter 112012 WL 404786, at
*6. This Court’s decision ikunter Il constituted a final decision on the meri&ee idat *2
(“[H]aving considered the evidence and argumeawliganced by the parties regarding the merits
of Plaintiffs’ claims, the Court finds for the Ridiffs on their claims tht Defendants violated
voters’ right to equal protectn under the law and violated tNEOCH Consent Decree.”see
also Ohio Nat'l Life Ins. Co. v. United Staté22 F.2d 320, 325 (6th Cir. 1990) (holding that
“[a] Fed. R. Civ. P. 56(c) gramf summary judgment constitutaglecision on the merits”).

3. Full and Fair Opportunity to Litigate

Finally, the fourth requirement demands thefore precluding an issue, the defendants
or their privies must have had an adequate oppitytto litigate it inthe prior action. The
defendants in thEelunterlitigation are agents of the Defendsaihiere, or are in sufficient privity
with the Defendants here for the purpose of preclusion doctrine.

When determining whether issue preclusiat lie, “[jjJudgments ae preclusive only as
to parties and their priviesUnited States v. VasilakoS08 F.3d 401, 406 (6th Cir. 2007)

(“Collateral estoppel precludesitgjation of issues between pasdier their privies previously
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determined by a court of competent jurisdiction.”) (citMgntana v. United Stated440 U.S.
147, 153 (1979)). In the Sixth Circuit, “[p]rivity IBnited to a successor in interest to the party,
one who controlled the earlier action, or orfeoge interests were adequately represented.”
Vasilakos 508 F.3d at 406 (internal quotations ongijteThe existence of privity turns on
whether there is a “sufficient mutuality of interest” between the pantigge first and second
cases.See Microvote Corp. v. CasBy F.3d 1070 (6th Cir. 1995).

TheHuntercase is related to the instant case, wapect to both the issues raised and
the parties involved. The Plaiifis to this case were permitted to intervene intumtercase,
specifically “to enforce the consent decre&ée Hunter635 F.3d at n. 17 (“In this litigation,
intervenors NEOCH and the Ohemocratic Party seek to enforce the consent decree with
respect to the defendant Boardésiew of the relevant ballots.”). While none of the Defendants
here is among the named defendantdunter, the defendant Board acted as an agent of the
State of Ohio and the SecretarySiate, who are parties her@ee Hunter 112012 WL 404786,
at *3 (“[T]he Court finds that the Bard functions as an arm of the State with respect to its
review and counting of provisiahballots.. . . [and] its memlship is appointed by the Ohio
Secretary of State.”).

In Hunter, the Defendant Board of Electioapposed the Plaintiffs’ standing to enforce
the Decree because the Decree waonflict with Ohio law. See Hunter 112012 WL 404786,
at *5 (“NEOCH and ODP intervened in this statenforce the terms of the NEOCH Consent
Decree. The Board argues that the Dedas not confer standj to NEOCH and ODP
because it violates [Ohio Constitution].”) Deflants’ request, here, to vacate the Decree is
motivated by the same shared interest, whi¢h render the Decreeterms unenforceable as a

matter of Ohio law. Defendants argue the [Beds invalid because it amended, changed, or
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altered Ohio law absent thp@oval of the General Assemblwg,violation of the Constitution,
as discussednfra, Section III.B.

In sum, the previous and current setsl@fendants had an iderdlanterest, namely,
invalidating the Decree or render it unenforcealniehe basis that it conflicted with Ohio law.
As such, there exists a “sufficient mutuality of interest” on the issue to create privity between the
defendants in both actions. In addition to besngcessors in interest, the State and Secretary
effectively “controlled tle earlier action” through éir agent and “arm of éhState,” the Board.
See Hunter [12012 WL 404786, at *3The fourth requirement of issue preclusion that there be
privity between the parties in prior atlee present action, is therefore met.

Hence, because the precise issue raisdddbgndants here in support of vacating the
Decree—whether the Decree is ifigtan light of its apparent conflict with the Ohio Supreme
Court’s interpretation of OhioYa—has been raised and actudifigated; was necessary to the
Court’s outcome in the prior proceeding, whichuiéed in a final judgment on the merits; and
because Defendants and their priiese had, and continue to hd\e full and fair opportunity
to litigate this issue in those proceedings, Deferglané barred from re-iging the issue here.

Since Plaintiffs did not specifally raise issue preclusion @s judicataas a defense to
Defendants’ arguments, however Bourt is constrained to aéds the other arguments made
by the parties.

B. The Decree’s Compatibility with Ohio law

Defendants make two slightly different, but related, arguments for the Decree’s

invalidity, both of which rely on the legal proptisn that the Decree is conflict with Ohio

law. First, Defendants argueatithe state officials who weparties to the Decree lacked the

8 The permanent injunction lunter Ilis currently on appeal, pending decision by the Sixth Circuit.
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authority to bind themselves its terms, becausedtDecree’s provisions had the effect of
amending existing Ohio law without first passthgough the General Assembly, in violation of
the Ohio Constitutiof.

Defendants’ second argument is tthet Ohio Supreme Court’s holdingRainter
regarding proviginal ballot lawsstands in “direct conflictivith the Decree’s orderss¢eState
Brief, at 2), and that because the Decreevea®ntered pursuant to any findings of federal
constitutional violations, the Ohio Supreme Court’s interpretation of Ohio law must prevail.
Without having first determined that the Decree was necessary to remedy a federal violation,
claim Defendants, the state offits cannot agree to “ignore OHaw and comply with the court-
ordered remedy.” 1d.); (see als®ecretary Brief, at 3) (“Avent a finding of a federal
constitutional deprivation to emedied by the Consent Order, the Court has no jurisdiction to
enforce a Consent Decree thanhtradicts Ohio law.”).

The Court first will examine whether, at@lwhat extent, Defendants’ claim—that the
Consent Decree is inconsistevith Ohio law—is accurate. If the Court finds no conflict,
Defendants verily acknowledge that the b&sigheir present request to vacate the Decree
disappears® Whether, as Defendants assert, pig\d demonstrable conflict between the
Decree and Ohio law is itself sufficient to grémeir request to vacate the Decree is a further

guestion which the Court will address subsequently, if it becomes necessary.

° The Relators refer, specifically, to Article Il of thei®iConstitution, which provides &l “[t]he legislative power

of the state shall be vested in a General Assembly consisting of a Senate and House of Representadhés . . . .”
Constitution, Art. 1l, 81, andequires that a state statute pass both hafges General Assembly and be signed by
the Governor in order to have the force of law. (Relators Brief, at 7).

19 As counsel for the Secretaagknowledged to the court at the outset af argument on the Defendants’ request,
“obviously, if you assume there is nonflict, then I've lost my argumeit(Trans. Oral Proceedings, June 27,
2012, 06-cv-896, 26:21-23.)
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1. Authority of the Parties to Enter into the Decree

The Decree did not alter or amend statewdwen it was entered into by the parties and
ordered by the Court in April 2010’he Defendants’ claim that tiparty officials to the Decree
changed existing state law by consenting to cpuorisional ballots casn the wrong precinct
is unpersuasive. While it is true that the retév@hio election statuteegarding provisional
ballots have not changed sincddre the Decree was entered, when the parties consented to the
Decree, the Ohio Supreme Coartontrolling interpretation dahe provisional voting laws, at
most, left open the question of whether poll-wasrkrror could be takento account for miscast
ballots.

Ohio election law concerning the countingpobvisional ballots at the time the parties
entered into the Decree in April 2010 waseeféd in the Ohio Supreme Court’s opiniorsiate
ex el. Skaggs v. Brunn&00 N.E.2d 982 (Ohio 2008%kaggsvas a mandamus action arising
out of the November 2008 general election, inclhhe relators alleged that Secretary had
erroneously interpreted the Ohatection statutes, and soughttumpel the Secretary and boards
of election “to reject anprovisional ballots as n@ligible to be counted if they do not include
the name and signature of the voter onatiiemation required by R.C. 3505.183(B)(1)(a).”
Skaggs900 N.E.2d at 984. The Secretary had issliexttives which reqgued the boards of
election to count certaidefective provisional ballots, becaufgloll worker error cannot serve
as a basis for rejecting agwisional ballot under Directesr2008-103 and the October 27, 2008
federal court order™ 1d. at 989. The Ohio Supreme Courtyshhad to “determine whether the

secretary of state’s directives in thégard were unreasonable under the lald.”

" The “October 27, 2008 federal court order” refers to the Court’s order on plaintiffs’ rimtipreliminary
injunction in this case, (Dkt. 143), ordering the Secretary to instruct the CountysBidtlection that “provisional
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For each category of provisional badi@t issue in that case, tBkagg<ourt applied the
requirements for counting provisional ballatsder Ohio law to the defendants’ factual
assertions in the record of poll-worker err&ee Skagg®00 N.E.2d at 988; R.C. 3505.181
(providing the eligibility requirements for dagy a provisional ballot); R.C. 3505.183(B)(1)
(“To determine whether rovisional ballot is valid and entitleéd be counted, the board shall . .
. determine whether the individuaho cast the provisional ballot is registered and eligible to
vote.). Of relevance here is that, with resqto the first categgrof provisional ballot$? the
court determined that the facts presented tbepsll-worker error dichot justify counting the
flawed provisional ballots. The court reasoned, however, that:

If we were presented with evidence ttta election officials had performed any

of their statutorily required actions evidence that they had affirmatively failed

to do so because they were improperdyrted or improperly istructed regarding

their duties in these circumstances, we imaye been persuaddtht declinations

could be presumed.

Id. at 991.

Hence, while the Ohio Supreme Court retuse“assume systematic poll-worker error”
in Skaggssee id, the court’s holdingsupra suggested that, at least in certain circumstances,
ballots may be reviewed for edce of poll-worker error and that establishing poll-worker error
could require counting provisional ballots that atherwise invalid under Ohio law. In other
words, contrary to the position taken by Defamddnere, at the time the Decree was entered,

there was no clear legal protibn in Ohio law against consgdng poll-worker error when

determining whether to count deifint provisional ballots.

ballots may not be rejected for reasons that are attrileutaipoll worker error,” and which she complied with by
issuing Directive No. 2008-1035kaggs900 N.E.2d at 985, (quoting Dkt. 143).

12 These “consist[ed] of ballots on which the individual printed his or her name in tmeadiiin but did not sign
the affirmation.” Skaggs900 N.E.2d at 987.
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The state officials did not amend or al@mio law, therefore, by consenting to the
Decree’s orders for prohibitingelrejection of certain types déficient provisional ballots
where poll-worker error was the demonstratedseaul he parties’ aged-upon language in the
Decree, in fact, reflects the parties’ ciolesation of compliance with Ohio law aftaggs For
example, the Decree states that “[flor purpadehis Decree poll worr error will not be
presumed, but must be demonstrated througreacel” (Decree, | 1(e).) This term, quite
deliberately*? conforms with the OhiGupreme Court’s holding iBkaggsre-affirmed in
Painter, that “[i]n the absence of evidence t@tbontrary, public officers, administrative

officers and public authorities, thin the limits of the jurisdtion conferred upon them by law,

will be presumed to have properly performeditideities in a regular and lawful manner and not

to have acted illegally or unlawfully.”Painter, 941 N.E.2d at 798 (quotir§kaggs900 N.E.2d
at 990).
The Court determines, therefore, that therme was not in conflict with Ohio law, as

most-recently interpreted by the Ohio Supredaeirt, when the Decree was agreed to by the

parties and entered as a final judgment in A2010. Defendants do not challenge the ability or

authority of state officials’ tenter into consent decrees, generally. Because the Decree was not

inconsistent with Ohio law, the Court rejects Defants’ argument thaterparty-officials to the

13 As represented to this Court by counsel for ther&ary upon the partiestening into the Decree:

We do take into account poll worker errodamhat does constitute poll worker error, which

would allow for the ballot to be counted in certain circumstances if actual evidence of poll worker
error is present. So we believe that to be ctarsisvith both this Court's initial approach in the
Skaggs case, and then the @mpe Court's approach in the&jgs case after remand from the

Court of Appeals.

(Doc. 255, Trans. Oral Proceedings, 06-cv-896, Apr. 19, 2010, at 73.)

18



Decree lacked the authority toteninto the Decree on the basis that the Decree’s orders had the
effect of amending Ohio law.
2. The Decree’s Consistency with th@ainter Decision

Defendants contend, uniformly, thaet®hio Supreme Court’s decisionRainter
conclusively established that the Decree’s orderslict with Ohio election law, and that the
Decree’s conflicting orders are invalid@sesult. According to the Defendar®sinter held
categorically that poll-worker error cannot seas a basis for counting defective provisional
ballots, including those covered by the Bexr Plaintiffs maintain that tH&ainterdecision does
not conflict with the Decree, and the CourBiainterexpressly acknowledged the Decree’s
orders as valid and binding despite Ohio kgéneral prohibition agast counting deficient
provisional ballots, regaless of the reason.

Painter, like Skaggswas an original mandamus actided in the Ohio Supreme Court
to compel the Secretary and the Hamilton CountgirBmf Elections to rescind certain directives
and decisions relating to the pealure for an investigation ongkal by the fedetaourt of the
Southern District of Ohio iHunterto determine whether disputpdbvisional ballots that were
not counted because they had been cast in thegaprecinct had been miscast due to error. The
PainterCourt held that the Ohio election statutés not authorize an exception based on poll-
worker error to the requirement tHallots be cast in the properepimct in order to be counted.”

Painter, 941 N.E.2d at 79%. ThePainterCourt concluded, #refore, that:

¥ Citing R.C. 3503.01(A) (every qualified elector “may vatell elections in the precinct in which the citizen

resides”); R.C. 3505.181(C)(2)(a) (piding that “if an individual refuseto travel to the polling place for the

correct jurisdiction . . .[a] provisional ballot cast by thaliwidual shall not be opened or counted" if the "individual

is not properly registered in that jurisdiction”) and (E)(1) (defining “jurisdiction’pfaposes of provisional-ballot

provisions as "the precinct in which a person is alliggaalified elector"); R.C. 3505.182 (requiring each

individual casting a provisional ballot to execute a written affiionastating that he or she "understand[s] that . . . if

the board of elections determines that" the individual is not a resident of the precinct in which the ballot was cast,
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[U]nder Ohio statutory lawthe secretary of state’s instructions to the board of

elections, which required anvestigation into whethigpoll-worker error caused

any of the 850 provisional bats to be cast in the wng precinct, were erroneous

because there is no exception to the stayutequirement that provisional ballots

be cast in the voter's correct precinct.

Id. (confirming that “[t]hese statutes do rmatthorize an exception based on poll-worker
error to the requirement that ballotsdaest in the proper prewit in order to be
counted”).

At first blush, this language frofainterappears to be, as Defendants contend,
irreconcilable with the Decree which orders thaards of election “magot reject a provisional
ballot cast by a voter, who uses only the last fogitglof his or her social security number as
identification” for reasons including where “the gotast his or her provisional ballot in the
wrong precinct, but in the correct polling place, feasons attributable to poll worker error.”
(Decree 1 5(b).)

ThePainterCourt’s interpretation athe Ohio provisional ballot counting regime did not
end there, however. The court then expresslyes$ed the interplay between Ohio law and the
Decree. As the court explainedthough “[a]s the state’chief election officer pursuant to R.C.
3501.04,” the Secretary’s duties inde “[clompel[ling] the obsefance by election officers in

the several counties ttie requirements of the election laviidinter, 941 N.E.2d at 795

(quoting R.C. 3501.05(B), (C), and (M)), “the sstary of state also baa duty to instruct

the provisional ballot will not be counted); R.C. 3505.188{Ra)(ii) (if board determines that the “individual

named on the affirmation is not eligible to cast a ballot in the precinct or for the election in which the individual cast
the provisional ballot,” “the provisional ballot envelope shall not be opened, and the thallloios be counted”);

and R.C. 3599.12(A)(1) (prohibiting any person from voting or attempting to vote in any election “in a precinct in
which that person is not a legally qualified elector") and (B) (making a violation of that section adfietio@fourth
degree).
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election officials on the applicabtequirements of federal election las well as federal court
ordersthat are applicable to themld. (emphasis added) (basing its reasoning on the premise
that “[t]here is nothing ithese [Ohio] statutes that restricte #ecretary of state’s instructions to
boards of elections tstateelection law”).

ThePainterCourt then analyzed whether the ®tary’s disputed directives were
warranted under the Decree. In doing so, thetaecognized the Decree’s orders as limited in
scope, but nonetheless binding upon the Secretary:

The decree specifies only that boardgletctions may not reject a provisional

ballot “cast by a votemho uses only the last fourgilis of his or her social

security number as identificatibfor any of several reass, including that the

“voter cast his or her provisional ballottime wrong precinctut in the correct

polling place, for reasons attributable to poll worker error.”

Id. (quoting Decree).

The court distinguished the Decree’gugements for counting provisional ballots
miscast due to poll-worker error, which it maintained as valid, frormtradid directions to
countadditional provisional ballots by the Secretar$ee id(concluding that the “consent
decree . . . however, does not justify the secretbsyate’s” issuance of the directives in that
case, because “[t]he secretary of state’s pexstion directives anddvisory applied more
expansively [than the Decree’s] to the 850visional ballots cast ithe wrong precinct”).

A thorough examination d?ainter, therefore, reveals thatdtd not interpret a conflict
between Ohio law and the Decree. RathePdimter, the Ohio Supreme Court expressly
determined the Decree’s ordeesjuiring the counting of certafacially deficient provisional
ballots to be valid and binding upon the Secretary, andohdgfinitionconsistent with Ohio

election law. See Painter941 N.E.2d at 798 (concluding tHéte secretary of state’s

postelection instructions the board of elections wermt justified by Ohio laver the pertinent
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federal court orders) (emphasis added). This is the same conclusion arrived at by the Sixth
Circuit in Hunter. See Hunter635 F.3d at 238 (recognizing that while “Ohio law, now made
explicitly clear inPainter, does not permit the consideratiorpoll-worker error with respect to
ballots cast in the wrong precinct..[tlhe Ohio Supreme Court Painter, however, does
recognize the exception carved out by the NEQOhkent decree for those provisional voters
using the last four digits of their SatiSecurity number as identification”).

At oral argument, counsel for the Defendasgquentially implored the Court to find a
conflict between the terms tie Decree and Ohio lamptwithstanding the acknowledgement of
same counsel that none of the state or fedaisds addressing the Degerhas expressly found it
to be conflict with Ohio law, and tHeainter Court’s acknowledgement of the Decree’s orders as
binding aspects of Ohjorovisional ballot law™

Counsel for the Defendants insisted thegt Ohio Supreme Court’s holdingRainter
was “contextual,” and that the issue of the Bet3 consistency with Ohio law was not properly
before the court iPainter, which explains why the Ohio Supreme Court did not expressly find a
conflict.X® This contention is unavailing?ainters own internal account dhe issues presented
therein confirms that the arguments in deéeakthe Secretary’s aelienged directives
implicated and relied on the fenceability of the DecreeSee Painter941 N.E.2d at 795.

(stating that “the secretary sfate and the intervening respondents assert that the secretary’s

15 Even if defense counsel were @t asserting that the specific issue presented here was not befeaintee

Court, as discussespra the issue was undoubtedly before the couunter. The Court has already determined
that the Defendants’ challenge to the Decree’s validiiyer this theory is barred by issue precluseeSection

llI.LA., supra Moreover, even if Defendants were not technically estopped from re-litigating the issue, the federal
courts’ rationales and holdings in tHenter litigation finding the Decree to be valid are highly persuasive to the
Court, here. This Court, iHunter Il, held quite simply thatPainterdoes not call the validity of the Consent Decree
into question.”Hunter 1I, 2012 WL 909987 at *6.

16 See Trans. Oral Proceedings, June 2012, 08-cv-896, 22:19; 32:16-33:2.
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postelection instructions were warranted becausleeofederal consent decree in Northeast Ohio
Coalition for the Homeless . . . as well as Judge Dlott’'s November 22 injunctive order in
[Hunte”).” Presumably, if the Decree’s orders wienealid and/or unenforceable as a matter
of law, the Ohio Supreme Court would have mentibthat threshold illegay in its analysis of
whether the Secretary’s ordevsre lawful under the Decrée.

Switching gears somewhat, counsel for the Sapretuggested, in rebuttal argument, that
the Ohio Supreme Court refrained from finding Brexree in conflict with Ohio law because of
Supremacy Clause concerfisThis plainly is not the case. Rainter, as elsewhere, the Ohio
Supreme Court expressly, and correctly, recognizatiwhile “the Supremacy Clause binds
state courts to decisions of the United Statgg&ue Court on questions of federal statutory and
constitutional law,”Painter, 941 N.E.2d at 797 (quotirfgtate v. Burnett755 N.E.2d 857 (Ohio
2001)), “we are not bound by rulings on federalugtaty or constitutional law made by a federal
court other than the United States Supreme Coluit.{citations omitted) (the court quoting,
also, the Sixth Circuit ifflanned Parenthood of Cinmiati Region v. Stricklant stating that

“[t]o allow federal courts freeein in determining whethemd under what circumstances a

" The Sixth Circuit corroborates this, statithat “[i]n this litigation,” referring to thélunterlitigation, out of
which Painters mandamus action arose, “intervenors NEOCHtaedOhio Democratic Party seek to enforce the
consent decree with respecthe defendant Board’s review of the relevant ballotdunter, 635 F.3d at 238, n.17.

'8 Counsel for the Relators also arguatthe June 27, 2012 hearing, thatifiseie presented here was not before the
court inPainter. Counsel directs this Court’s attention to paragraph Pawiter, and argues that the court’s
clarification therein that “Directives 20174 and 2010-79 were restricted to those situations covered by the federal
consent decree in Northeast Ohio Coalition for the Homealedsre not challenged by relators in this action,”
Painter, 941 N.E.2d at 792, shows that the Decree’s validity ma before the Court. Surely it does not follow,
however, that simply because two untdrayed directives were restrictedsituations covered by the Decree, the
Decree’s lawfulness was not othése put before the courSee idat 795 (holding that Directives 2010-80 and
2010-87, which were at issue, igenot justified by the Decree).

® Trans. Oral Proceedings, 06-cvé89une 27, 2012, at 59:18-20.
' See531 F.3d 406, 410 (6th Cir. 2008).
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partially deficient provisional ballot will countrder state law-would deprive state courts of
their long-established role as the fiagbiter on matters of state law”).

ThePainter Court more specifically noted, as wehat it had jurisdiction to decide
provisional ballot law, notwithanding federal court order&ee idat 793 (“[T]he Help
America Vote Act . . . ‘conspicuously leaves to the States’ the detaination of whether a
provisional ballot will be counteds a valid ballot.”) (quotingtate ex rel. Skaggs v. Brunner
549 F.3d 468, 477 (6th Cir. 2008) (additional quotet omitted)). Hence, the Secretary’s
argument that thBainter Court left the Decree’s orders intaout of misplaced deference fails.

Finally, the Plaintiffs’ position that theainter Court did not interpret a conflict between
Ohio law and the Decree has been corroboratatidpefendants, who previously represented
on the record in this casafter Painter that “State Defendants impget the Consent Decree as
requiring them to do no more than what Ohio &teclaw already requiresr allows.” (Dkt. 219
at 3.) For the reasons expraséerein, the Court agrees whlaintiffs, and with the position
maintained by counsel for the State Defendantthimpast two years prior to Relators’ instant
challenge. There is no conflicetween the Decree’s ordersdaOhio’s election law pertaining
to provisional ballots, as tarpreted by the Ohio Supremewo The Defendants’ alleged
contradicting mandates facitige Secretary are illusofy. ThePainter Court held that the
Secretary’s can, and must, implement and follow the Decree as well as the rest of Ohio election
law.

C. Have Defendants Satisfied their Burden for Vacating the Decree

?1 (SeeState Reply, at 6) (“This conflict falls at the feet af Becretary of State and otlséate officials: Either they
must respect Ohio law and tRainterdecision, or they must follow the contrary procedures acquiesced to by their
predecessors in the 2010 consent decree.”)
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The Court must now determine whether, ghtiof its preliminary rulings, any sufficient
ground remains for vacating the Decree. Defatgl@nly asserted basis for vacating the
Decree, however, was its alleged invalidity dué tmnflicting with Ohio statutory law.
Because that precise issue has begtted previously by this CousgeSection IIl.A.,suprg
and, alternatively, because the Defendants’ snbgearguments put fdithere for finding such
a conflict lack meritsupraSection 111.B., Defendants’ requestytacate the Decree on that basis
fails. As Defendants articulate no alternative basis for vacating the Decree—i.e. one that does
not rely on the Court adoptingein proposition that the electiafficials’ compliance with the
Decree is incompatible with complying also wiio law—the Defendants’ request to vacate
the Decree must be denied.

Plaintiffs insist, additionay, that even if Defendants ateeded in praxg a conflict
between the Decree and Ohio law, that showinge would not be a sufficient basis to vacate
the Decree. Plaintiffs argdleat under Fed. R. Civ. P. 60(&)d the applicable case law
governing federal consent decreiesvould be improper for #nCourt to vacate the Decree
without first finding that doing so would nagsult in a constitutional violation SéePlaintiffs’
Reply, at 16f? Defendants disagree, arggithat Plaintiffs’ reliancen Fed. R. Civ. P. 60(b)(4)
and (5) is misplaced, because this Decree wasaant as a final order, and it was not entered
as a result of finding a federal violation. Defendagrovide cases fromseral circuits (other
than the Sixth) in support of their claim that where, as here, the consent decree was not settled to
remedy any federal violations, the @ee’s invalidity due to a conflict with state law is sufficient

to reopen the decree.

22 Citing Rufo v. Inmates of Suffolk County Ja02 U.S. 367, 391 (1992) (providing standards for modifying an
institutional reform consent decree and holdintgr alia, that “[0]f course, a modification [of a consent decree]
must not create or perpetuate a constitutional violation.”)
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The Court will address seriatim the applicabibfyRule 60(b) to the Defendants’ request
to vacate the Decree, and then the appropriatelatd that must be met to terminate the Decree
under Rule 60(b). The partighrough their widely divergent pii®ns on the issue, display a
manifest need for clarification dhe applicable standard for mod#ition or, as in this instance,
termination of the Decree. Particularly in ligiftPlaintiffs’ outstandig motion to modify the
decree which has yet to be decidegeDkt. 288), a discussion is warranted.

1. Applicability of Rule 60(b) to Defendants’ Request to Vacate the Decree

Plaintiffs argue that thenly available procedures through which Defendants may bring
their current request to vacate the Decree are &0(l&)’'s narrow provisions for a party seeking
post-judgment relief from a final order, either fmidness of the judgment due to significant
changes in circumstanceSeeFed. R. Civ. P. 88 60(b)(4) (relid# the “judgment is void”),
(60)(b)(5) (describing teef under changed circumstancesem continued enforcement of the

decree is no longer necessary)Plaintiffs rely primarily orthe Supreme Court’s decision in

% Rule 60(b) states, in full:

(b) Grounds for Relief from a Final Judgment, Qrae Proceeding. On motion and just terms,
the court may relieve a party or its legal repréatare from a final judgmenbrder, or proceeding
for the following reasons:

(1) mistake, inadvertence,rpuise, or excusable neglect;

(2) newly discovered evidence that, with reasonable diligence, could not have been discovered in time to
move for a new trial under Rule 59(b);

(3) fraud (whether previously called intrinsic otrsic), misrepresentation, or misconduct by an
opposing party;

(4) the judgment is void;

(5) the judgment has been satisfied, released, or discharged,; it is based on an earlier judgment that has been

reversed or vacated; or applying it prospectively is no longer equitable; or
(6) any other reason that justifies relief.
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Rufo v. Inmates of Suffolk County J&i02 U.S. 367 (1992), in support of their proposed
application of Rule 60(kp Defendants’ requesRufoprovided the accepted standard for
modifying institutional reform decrees under R&6(b)(5), which Plaintiffs insist is the only
possible provision under which Defendargsitrent request can be grante8edPlaintiffs’
Brief, at 3-4.)

Defendants respond thRtfds application of Rule 60(b)(5) imapplicable to this request
to vacate the Decree for multiple reasongstFthe Decree’s own internal modification
provision providing that “any of thparties may file a motion withe Court to modify, extend
or terminate this Decrder good cause showsupersedes Rule 60(b)SdeDecree § 11)
(emphasis added). Second, Defendants argue the Decree is distinguishable Rofolihe of
cases enforcing Rule 60(b)’s standards becawsss not entered pursuant to a finding of a
federal constitutional violation. Relators also arthat even if Rule 60(b) applies, the Sixth
Circuit has reasoned that und®(b)(6)’s catch-all provision peitting relief from a judgment
for “any other reason that justifies relief,” F&1.Civ. P. 60(b)(6), thenenforceability of the
Decree and/or inconsistency of the Bewith Ohio law is grounds for vacatiffy.

Federal consent judgments are “hybrid” documesgeBrown v. Neep644 F.2d 551,

557 (6th Cir. 1981), exhibiting contradicting natird-or, as stated by the Supreme Court in
Rufq while “[a] consent decree no doubt embodieagmeement of the parties and thus in some
respects is contractual in nature. it is an agreement that tharties desire and expect will be

reflected in, and be enforcealalg, a judicial decree thatssbject to the rules generally

24 (SeeRelators’ Reply, at 7) (citingnited States v. 32.40 Acres of Ladi4 F.2d 108, 114 (6th Cir. 1980)
(reversing a district court’s refusal to vacate a stifd condemnation judgment gre the government attorney
entered into it without authority, cdoding that “[t]he District Court stuld have granted the motion to vacate
judgment under Rule 60(b)(6)")).
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applicable to other judgmentacgdecrees.” 502 U.S. at 379. Centsdecrees have been utilized
by federal district courts in a number of differenenarios, to achieve a number of important
objectives®® however, regardless of the context, “a distcourt is not merely an instrument of a
consent decree or of the partiepslations with respect to it.'See Cleveland Firefighters for
Fair Hiring Practicesv. City of Cleveland669 F.3d 737, 742 (6th Cir. 2012). For any consent
decree, the Court must exercite“sound judicial discretion” por to modifying the Decree’s
terms. See Rufp502 U.S. at 380 (quotir@ailway Employes’ v. Wrigh864 U.S. 642, 650-651
(1961)).

The Court’s analysis of the applicable standard to Defendants’ request to terminate this
Decree is assisted by two importéatts which are not in disputéirst, there is no longer any
dispute that all of the Defents challenging the Vidity of the Decree irthese proceedings,
including the Relators, are parties to the DeciBis Court confirmed this in its prior rulirf§.
Second, pursuant to the Decree’snastipulated terms, the Decre@s not entered pursuant to
any findings of constitutional violations, or any legal violations, by the Defend&e&Décree,

at 2.) (expressly stating that it “shall in no wapnstitute an adjudicating or finding on the merits

% See, e.gRufo(correctional institutional reformleveland Firefighters for Fair Hing Practices v. City of
Cleveland669 F.3d 737, 742 (6th Cir. 2012) (remedying discriminatory employment pracEoed)Motor Co. v.
Mustangs Unlimited, Inc487 F.3d 465 (6th Cir. 2007) (private parties’ voluntary trademark settlement judgment);
Cleveland County Ass'n for Gov't by thedpée v. Cleveland County Bd. of Comm142 F.3d 468, 478-79 (D.C.

Cir. 1998) (consent decree iraptenting an election plan).

% As stated by the Court in its May 11, 2012, Order:

As there is no dispute that the State of Ohm p&rty to this action, there can accordingly be no
dispute that Relators, who bring the Mandamus Action “on behalf of” the State of Ohia in thei
capacities as elected state officers and members of the General Assembly, are bound by the terms
of the Consent Decree whanting in that capacity.

(Order on Plaintiffs’ Urgent Motion to Enjoin, Dkt. 261, at 9.)
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... hor be construed as an admission bybkendants of any wrongdoing or violation of any
applicable federal or s@taw or regulation”).

Finally, despite Defendants’ contentiongtte contrary, the Decresbrders are final and
binding. The Defendants point out that in tr@u@'’s prior order awardig attorney’s fees, the
Court determined “that the parties . . . did imb&énd the Decree to mal”’ for purposes of
waiving future rights to mov#or fees. (Dkt. 234, at 8.) i$ undoubtedly true, as the Court
explained in its prior order, that the Decrdaisguage providing for an expiration date, future
modifications, and the simple fact that the Decree was entered prior to a resolution on the merits
of Plaintiffs’ outstanding clans, “lead[] to the single inference that the partiesndidntend the
Decree to be a final settlement of all claim$d’)

So long as the Decree’s orders remain mdphowever, they amonetheless “final and
binding” as between the peas$. (Decree, at 2.5ee Gonzales v. Galyih51 F.3d 526, 531 (6th
Cir. 1998) (A “consent decree, although in effadinal judgment, is a contract founded on the
agreement of the parties. . . . It should be taed to preserve the ptien for which the parties
bargained. . . .").

2. Standard for Vacating the Decree

Rule 60(b), accordingly, applies to Defendaméquest to vacate the Decree’s orders.
Rule 60(b)’s provisions apply toparty’s request for relief frommonsent decrees, which are final
judgments included under the purview of the Rulae Sixth Circuit has helthat “Rule 60(b) is
just as applicable to motions to modify or va&cabnsent judgments as it is to motions to modify
or vacate other judgmentsNorthridge Church v. Charter Twp. of Plymou@#7 F.3d 606, 614

(6th Cir. 2011) (citindRufg 502 U.S. at 378, and applying Rule 60 despite the decree’s own
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language providing for the court’s continuing gdliction to “to grant watever legal and/or
equitable relief or remedies whi¢che Court deems appropriate”).

The Decree is a valid, fiharder, and the Defendant€quest constitutes a post-
judgment request for relief from its termSeeFed. R. Civ. P. 60(b). ABlaintiffs demonstrate,
the wealth of authoritative case law suggests BQO({b) applies to modifications by parties of
consent decrees, regardless of whether theedegvolves an adjudicaticof a constitutional
violation. See Frew v. Hawkin®40 U.S. 431, 441 (2004) (applying Rule 60(b)(5), which
simply “encompasses the traditional power of a totiequity to modifyits decree in light of
changed circumstances” in thentext of a consent decree that did not enforce any federal
violations).

Defendants argue, however, that irrespeatiMeule 60(b)’s germal applicability to
consent decrees, because exree was not entered pursu@na federal constitutional
violation, a demonstrable conflict betweenterms and state law renders its terms
unenforceable. In their briefas at oral argument, Defendaunély on a group of cases from
various other circuits which, thepntend, have all enforcedae requiring invalidation of a
federal consent decree where the parties agreed to override stateléssthe decree is

remedying an adjudicatedolation under federal lai.

2" SeePerkins v. City of Chi. Heightd7 F.3d 212, 216 (7th Cir. 1995) (a district court may approve a consent
decree that overrides state law, but dniyon properly supportedrfdings that such a remedy is necessary to rectify
a violation of federal law.”)Keith v. Volpe 118 F.3d 1386, 1393 (9th Cir. 1997) (“An alteration of the statutory
scheme may not be based on consent alone; it dependereraise of federal power, which in turn depends on a
violation of federal law.”)Cleveland County Ass’n for Gov't by tReople v. Cleveland County Bd. of Comm'rs
142 F.3d 468, 478-79 (D.C. Cir. 1998) (vacating a consent decree implementing an electiooigitagnthat “if a
violation of federal law necessitates a remedy barred bylatat¢he state law must give way; if no such violation
exists, principles of federalismatate that state law governd{asper v. Board of Election Comm/i814 F.2d 332,
341 (7th Cir. 1987) (“A consent decree is not a method by which state agencies may lieematdvies from the
statutes enacted by the legislati);eSt. Charles Tower, Inc. v. Kurt543 F.3d 264, 270 (8th Cir. 2011) (“State
actors cannot enter into an agreement allowing them tusitle their legal authority, even if that agreement is
styled as a ‘consent judgmeiathd approved by a court.’)pague of Residential Neighborhood Advocates v. City of
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Plaintiffs respond that éhcases relied upon by Defendaimt support of invalidating
decrees where they conflict with state law astigiguishable because those cases either: (1) did
not involve a challenge from a party to the decree, and thus did not implicate Rule 60(b); or (2)
they were brought on direct appeal or collateraclt, and thus also did not proceed under Rule
60(b)’s standards for modificatn. Plaintiffs supply their owrebuttal off-circuit authority,
expressly rejecting state officialshallenge to their own decree because they lacked authority to
enter into it. See Congregation Mischknois Lavier YakoBoard of Trustees for Village of
Airmont, 301 Fed. App’x 14, 15 (2d Cir. 2008) (holdingth‘the impropriety of the settlement
stipulation under statewaJdoes] not render the order of a fealecourt enforcing the settlement .

.. void and therefore subjectdballenge under Rule 60(b)(4)").

The distinctions between the Defendantguesst to vacate heend the challengers to
the decrees in the cases cited by Defendaatssupranote 27, are well-taken. None of those
cases involved a party’s ovpost-judgmenattack to a consent decree into which it entéted.

This is crucial, because it also means north@ttourts was applying Rule 60(b) to the requests
in those cases. Defendants’ fmé to provide any Supreme Coaor Sixth Circuit support for

their position also augers against theu@’'s adopting it. As demonstrated Gpngregation
Mischknoisfrom the Second Circuit, which is masealogous to this case and specifically

rejects the position maintained by Defendants here, the other circuits are split on whether a

Los Angeles498 F.3d 1052, 1055 (9th Cir. 2007) (“A federal consent decree or settlement agreement cannot be a
means for state officials to evade state law.”).

28 At oral argument, the Court asked Defendants whether any of the cases they cited involved aqianty it

own judgment, as is the case here. Defense counsel offer@tttldand Countgase from the D.C. Circuit, as
involving a challenge of parties to their own consent agreement; however, counsel was mist@keveldnd

County too, it was a third party association challengirggdbnsent agreement reactbedween the NAACP and the
board of commissionersSee Cleveland County42 F.3d at 471 (conferring standing upon challenger CCAGP only
where the court determined its members’ voting rightfscgently implicated by tle parties’ agreement).
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consent decree must be abrogated where the @ifidials acted outsidéheir authority under
state law. In rejectinthe Defendants’ argument @ongregatiorMischknois the Second
Circuit opined:

The defendants argue principally that tlaeg now of the view that they did not

have the right to enter intbe agreement under state law in the first place. It does

not follow that their due process rightsreeiolated by their entering into it and

subjecting themselves to an order of the court enforcing the settlement.
Id. at 15-16.

It is not essential, however, for the Courtlexide which of the pes here haithe better
of the argument. The Court has determined treptrties to the Decreeddnot alter, change, or
modify state lawsuprg and hence the casessupport of Defendants’ argwent that it must be
abrogated on that basis are inapposite inrdeting the application of Rule 60(b) heréfh.

Plaintiffs argue that, under Rule 60(b) f@edants’ request foracating the Decree due
to its invalidity in light ofPainterconstitutes either a request to void the judgment under Rule
60(b)(4), or a request for relief due to chashggcumstances under Rule 60(b)(5). Plaintiffs
contend that Rule 60(b)(4)qrides no relief, because undémited Student Aid Funds v.
Espinosa“Rule 60(b)(4) applies only in the rarestance where a judgment is premised either
on a certain type of jurisdictional error or on alation of due processdhdeprives a party of

notice or the opportunity to be heard.” 130 S. Ct. 1377, 1380 (2010). Plaintiffs argue that

Defendants cannot succeed with respect the &(le)(5), either, which authorizes relief where

29 plaintiffs invite the Court, if @cessary, to make a finding now that Ohio’s system for casting and counting
provisional ballots violated the Constitution at the time the &ewras entered. (Plaintiffs Reply, at 12.) The Court
refrains from engaging in such a deteration, however, because, at least & time, it is not necessary to resolve
the issues, and moreover could arguably violate the terms of the Consent D8esiecfee, at 2, “[Decree] shall

in no way constitute an adjudication on the merits”).
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prospective application of a judgntes no longer quitable. UndeRufq Plaintiffs contend,
Defendants’ alleged “change in law” does ndis$atheir burden to modify the Decree.
Defendants are correct, however, tRafds specific standardsdtbe applied in ruling
on Fed. R. Civ. P. 60(b) motions in institutional reform litigatidtetath v. DeCourcy992 F.2d
630, 635 (6th Cir. 1993Y° are not entirely applicable to tBecree’s regulation of state election
practices’® The Court also accepts Defendants argurifeit as Defendants’ request to vacate
the decree is not specificalbyought under Rule 60(b)(4spinosé standards for voiding a
judgment, while certainly usefudye not necessarily exhaustiveee Espinosd 30 S.Ct. at 1371
(United filing a motion under Rule 60(b)(4)void the judgment). Rule 60(b)(6)’s catchall
provision for relief may also provide a bafs the Defendants’ reqae Rule 60(b)(6),

however, is an even more difficult standardrgief from a judgment, “appl[ying] only in

30 As excerpted by the Sixth Circuit Heath underRufq to modify a consent decree under Rule 60(b)(5):

First, the movant must show that a “significant change in circumstances warrants revision of the
decree.” Second, the movant has the burdgmaing significant changes that cause a consent
decree to be "onerous," "unworkable," or "detrimental to the public interest." Third, if a movant
agreed to a consent decree while anticipating changes in conditions that would make its
performance onerous, there ishaavier" burden to show that the movant: (1) agreed to the
consent decree in good faith; (2) made a reasonable effort to comply; and (3) shoutl/bd odli

its obligations. Fourth, the lower court musteenine whether "their proposed modification is
suitably tailored to the changed circumstances."

992 F.2d at 635 (internal citations fraRufoomitted).

*1 The Supreme Court iRufostated that “[t]he standard we set forth applies when a party seeks modification of a
term of a consent decree that arguably relates to tigécation of a constitutional right. Such a showing is not
necessary to implement minor changesunrelated to remedying the underlying constitutional violatidRufq

502 U.S. at 383 (emphasis added). It is nearltherefore, that tiupreme Court intenddRlufds specific

standards to apply to all consent decrees, particularlyewhsthere, no “underlying constitutional violations” have
yet been foundld.; see also Frew540 U.S. at 441 (“IfRufq the Court explored the application of [Rule 60(b)(5)]
to consent decrees involving institutional reformHeath 992 F.2d at 63fRufoprovided the “restrictive, but

flexible, standard to be applied in ruling on Fed. R. Civ. P. 60(b) motions in institutional reform litigation”).
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exceptional or extraordinary circumstances wlachnot addressed by thist five numbered
clauses of the Rule.Ford Motor Co, 487 F.3d at 468.

In its earlier decision iBystem Federation No. 91 Railway Employees’ Dep’t v. Wright
the Supreme Court set forth more general criferia district court to weigh before modifying a
consent decree under Rule 60(b), holding thaound judicial discretion may call for the
modification of the terms of an injunction decree if the circumstances, whether of law or fact,
obtaining at the time of its issuance have chdngenew ones have since arisen.” 364 U.S.
642, 647 (1961). The Sixth Circuit has stated, in,tthat “[a] district court must look to the
specific terms of a consent decree in determimihgther and when to terminate supervision or
jurisdiction over it.” Gonzales v. Galvinl51 F.3d 526, (6th Cir. 1998).

TheGonzale<Court held that factors tfoe considered include:

(1) any specific terms providing for comued supervision ahjurisdiction over

the consent decreg) the consent decree’s ungem goals; (3) whether there

has been compliance with prior courtlers; (4) whether defendants made a good

faith effort to comply; (5) the length of terthe consent decree has been in effect;

and (6) the continuing efficacy tie consent decree’s enforcement.
Id at 531

TheGonzalegriteria support Defendants’ arguméimat the Decree’s own internal
modification provision shouldt least inform whether to gratiite basis for relief. Paragraph 11
of the Decree provides that,Aaof the parties maffle a motion with the Court to modify,
extend or terminate this Decree fpod cause shown.” (Decree). ThenzaleZCourt made
clear, however, that “[n]otwithstanding this list‘te#ctors,” a district court may not terminate its
jurisdiction until it finds both that Defendants arecompliance with the decree’s terms and that

the decree’s objectives have been achiev&bhzalez151 F.3d at 531kee also Cleveland

Firefighters 669 F.3d at 741 (quoting the same). The “good cause” required by Paragraph 11,
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therefore, must, in the Court’s view, at thewkeast conform to the baseline for termination
provided by the Sixth Circuit.

The Sixth Circuit has recently reaffirméte wide discretion od district court to
determine whether termination otansent decree is appropriateleveland Firefighters669
F.3d at 741. (“The court . . . has discretion wehpect to whether and how a consent decree
shall remain in effect, includg the discretion to terminateetldecree altogether.”) (citifgufq
502 U.S. at 380G;onzales151 F.3d at 531). Given the Court’s precautionary principle that,
before terminating the decree, a district coudisth first ensure that “the decree’s objectives
have been achievedsée id, the Court would not excise its discretion teerminate or “vacate”
the Decree, which was settled prior to adjudi@athe merits of Plaintiffs’ alleged constitutional
violations, without first making gficient evidentiary findings tht no further violations would
result from the Decree’s terminatioBee Cleveland Firefighter669 F.3d at 742 (reversing
termination of consent decree and remandirtpedrial court to “make a careful finding” on
whether extension of decree was “necessargredy the underlying claims” before “deciding
whether to extend or terminate the decree”).

3. Application of Rule 60(b) to Defendants’ Request

Regardless of which provision in Rule 60(b)f@elants’ request teacate the Decree is
brought under, where, as hetiggre are outstanding allegatsoy the Plaintiffs of ongoing
constitutional violations, amnghere this Court and the Six@ircuit have confirmed that
removing the Decree’s protections for provisior@ers could risk futter deprivations of

constitutional right$? the Court would deny the request wsl@nd until Defledants demonstrate

% See Hunter635 F.3d at 243-44 (“[W]e have substantial constitutional concerns regarding the invalidation of
votes cast in the wrong precinct due solely to poll-workarer. [p]articularly wherhere is evidence of poll-
worker error, the categorical treatment of misteadlots provided by Ohio law is troubling.”).
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conclusively that no further constitutional viotats would result from the Decree’s termination.
Defendants have not attempted to make suclowisly here, and as a result, their request to
vacate the Decree is denied.

Plaintiffs have submitted evidence alonghatheir briefing which, they submit,
affirmatively establishes that terminating thecree will add to ongoing constitutional violations
in Ohio with respect to provisional ballots. eltletermination of thithreshold issue of the
Decree’s validity, however, is not the appropriatecture to examine Plaintiffs’ claims of
ongoing violations. Defendants’ request to vatia¢eDecree is denied here on multiple other
grounds. Moreover, Defendants may suffajydice from the Court’s conducting an
evidentiary inquiry at this time, as they hana yet had an opportunity to respond fully to the
Plaintiffs’ newly-submitted evidence. The PIdiist pending request to modify the Decree may
well call for such a determination, and vallow Defendants time to conduct their own
discovery and respond.

V. CONCLUSION

The Court concludes that the Defendants’rolthat the Decree is invalid because of its
conflict with Ohio law, is barred bies judicata Defendants are precluded from re-litigating
this issue by the Court’s final decisionHiunter v. Hamilton Countyd of Elections (“Hunter
II") , Case No. 10-cv-820, 2012 WL 404786 (S.D. Cfed. 8, 2012), holding that the Decree is
valid, despite the Ohio Sugmne Court’s decision iState ex rel. Painter v. Brunne941 N.E.2d
782 (Ohio 2011). The Court, alternatively, conchitleat Defendants’ substantive arguments in
favor of vacating the Decree on thasis of its orders conflictingith Ohio law’s requirements

also fail on the merits. Finally, to satisfy tharglards of Rule 60(b) f@btaining the requested
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relief, Defendants’ must establish that vaegitihe Decree will not result in any further
constitutional violations. Defendts have not met this burden.

For the foregoing reasorthe Consent Decree in this cas®ALID, and remains
binding upon the parties. Defendanttjuest to vacate the Decre®IENIED.

IT 1S SO ORDERED.

s/ Algenon L. Marbley
Algenon L. Marbley
United States District Judge

Dated: July 9, 2012
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