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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
SERVICE EMPLOYEES
INTERNATIONAL :
UNION, LOCAL 1, et al., : Case No. 2:12-CV-562
Plaintiffs,
V. : JUDGE ALGENON L. MARBLEY

JON HUSTED, et al.,
Magistrate Terence P. Kemp

Defendants.

THE NORTHEAST OHIO COALITION )
FOR THE HOMELESS, et al., : Case No. 2:06-CV-896

Plaintiffs,
V. JUDGE ALGENON L. MARBLEY
JON HUSTED, in hisofficial capacity as :
Secretary of the State of Ohio, : Magistrate Judge Terence Kemp
Defendant.
and

STATE OF OHIO

I nter venor -Defendant

OPINION AND ORDER

I. INTRODUCTION
These are two related actions in this CaBervice Employees’ International Union,
Local 1, et. al. v. Husted, et. aCase No. 2:12-cv-562 (“tHeEIU case”) and’he Northeast

Ohio Coalition for the Homeless,. @il. v. Husted & State of Ohi@€ase No. 2:06-cv-896 (“the
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NEOCHcase”). Plaintiffs in thélEOCHcase have filed an Emergency Motion for Clarification
and for Modification of Octobe26, 2012 Order Regarding ScopeSaiction 111(5)(b)(vii) of the
Consent Decree.NEOCHDKkt. # 349) Plaintiffs in th&EIU case filed a Motion for
Preliminary Injunction whichaught the same relief as theOCHPlaintiffs’ Motion, but on
different legal grounds.SEIU Dkt. # 97) Plaintiffs jointly submitted a Memorandum in
Support of their motions. At orargument, on November 7, 2012, 8lU Plaintiffs withdrew
their Motion for Preliminary Injunction.SEIU Dkt. # 102) Thus, this Opinion and Order
considers onNEOCHPIaintiffs’ motions. These motions have been fully briefed and are ripe
for consideration.

I1.BACKGROUND

The interwoven factual and proceduradtbries of these motions have become
complicated owing to the many stages of this Itt@yaboth in this Court and the Sixth Circuit.
The accelerated timeline of the motions raésglfrom the date of the November 6, 2012
Election and the November 17, 2012 stagpraivisional ballot counting has increased the
complexity. It is appropriateherefore, to review briefly therigins and purposes of the Consent
Decree which is the subject of these motions.

NEOCHPIaintiffs brought the suit which salted in the Consent Decree in 2006.
(NEOCHDKkt. #2) They sought to prevent Ohiafgen-new voter idenidation laws from
disenfranchising impoverished Ohioans who cadtafford to purchase any of the required
forms of identification. Plaintiffalleged that the requirement assaly levied an unlawful poll
tax. In order to prevent diseahchisement of the impoverished and to avoid further costly
litigation, parties voluntally entered into a negotiated settient, memorialized as the Consent

Decree. The Consent Decree went into efbecpril 19, 2010 as an Order of this Court.



(NEOCHDKkt. #210) The Decree only applies t@yisional voters who identify themselves
using the last four digits of éir social security numbers, “SSNvoters.” It is scheduled to
remain in effect until June 30, 2013, thoyafrties may move to extend that date.

Since the Consent Decree was enteredijtthation has gone through numerous stages,
in this Court and in the Sixth Circuit. On October 26, 2012, the Court dEELCH Plaintiffs’
previous Motion to Modifythe Consent DecreeNEOCHDKkt. #334) Chiefly, Plaintiffs sought
to expand the scope of the ConsBrcree to all provisional ballewoters to prevent a potential
violation of Equal Protection undBush v. Gore531 U.S. 98 (2000). Pl#iffs requested the
Court order the counting of preonal ballots with deficierdffirmations resulting from poll-
worker error. One issue in contention wasdégnition of “poll-workererror.” This Court
found the Sixth Circuit's Decisioof October 11, 2012 held that the voter’s failure to print her
name or sign the provisional ballot affirtita was not the result of poll-worker erroNEOCH
v.Husted  F.3d __ , 2012 WL 4829033 (6th Cir. October 11, 2012).

Ohio law, however, requires other infortioa on the provisional ballot affirmation as
well, including the form of identi€ation used by thprovisional voter, which is required to be
recorded by a poll-worker. Ohio Revised C&3&05.181(B)(6). The Sixt@ircuit has held that
when a ballot deficiency is “solely” the resaftpoll-worker error, the ballot may not be
rejected; otherwise’ there would be alaition of the Fourteenth Amendmer8EIU v. Husted
__F.3d__, 2012 WL 5352484 (6th Cir. October 31, 2012) at *2. In denyiNFBEH
Plaintiffs’ Motion to Modify theConsent Decree, this Court relied on the Sixth Circuit’s holding,
Section I1I(5)(b)(vii) of te Consent Decree, O.R.C. 83505.8B§), and the Secretary’s

representations to this Couat| of which confirmed the Cous’understanding that the Secretary

! The Sixth Circuit held that the evidentiary record at that stage of the proceeding did not substantiate poll-worker
error is the cause of a voter’s failure to print her name or write her signature. If partiesfadtiecevidence on
that matter in the future, it mde appropriate to reconsider.
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would not reject a provisional et because a poll worker had failed in her duty to record
information?

Following the issuance of thSourt’s Order on October 26, 20DNEOCH Plaintiffs
filed an Emergency Motion for Clarification, on November 1, 20NEQCHDKkt. #346) They
sought clarification from this Court that a provisional ballot couldoeotejected “because
certain form-of-identification information thabll workersarestatutorily required to provide is
missing or incorrect.” (emphasis in originaljhe Court notes that Plaintiffs attempted to
contact the Secretary multiple times to hear his interpretation of this issue before filing the
motion. The Secretary never responded to Bishinquiries until filing a response with the
Court. NEOCHDKkt. #346, Exh. 1, 2)

The first notice that Plaintiffs or this Coueceived that the Secretary intended to reject
provisional ballots with “missig or incorrect” identificatiomformation arrived around 7:00
p.m. on Friday, November 2, 2012, just four dpsisr to the November 6, 2012 Election. At
that time, the Secretary issubdective 2012-54, which stated, ielevant part, “[i]f the voter
did not provide identificatiolon the provisional ballot affiration . . . the Board musgject the

provisional ballot.” (emphasis in the @jinal). The Secretgr by admission of counsel,

engaged in no fact-finding which suggested saichange would improve the integrity of the
voting system. At oral argument, the Secretaas unable to provideny explanation for the

change, nor provide any specificcaant of the process by whichoi€curred. It is significant

%2 The Secretary represented to the Court, throughsebtimat, “[t|he question is what is left of the
concept of poll worker error in the context of defective ballot affirmations. [Plaintiffs’ counsel]
suggested to [the Court], for exampthat there might still be pallorker error because there is an
obligation to record on the form the mode of identification used. And if that's missing, that's a
defect in the ballotBut that defect is not covered by the provision we're talking about, because as
they say, the obligation to write down the identifying information is imposed upon the poll worker,
not the voter.And in Section 7 [of the Consent Decree], it says that we won't invalidate ballots
based upon the poll worker’s failure to write something down.” (Draft Transcript, October 24,
2012 Hearing, p. 47 at Il. 5-14).
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that the Secretary has recerdhgued both in this Court atide Sixth Circuit that changing
election rules in the October prior to an electionas practically feasible and is likely to result
in confusion.

Early on the following Monday, November 5, 20NEOCHPIaintiffs timely filed the
instant Emergency Motion for Clarificath and Modification ofConsent Decree.NEOCHDkt.
#349) In the same Emergency Moti@EIU Plaintiffs moved for a preliminary injunction.

Both NEOCHandSEIU Plaintiffs sought the same relief: axtension of Section 111(5)(b)(vii) of
the Consent Decree to all provisabivoters and an order thaet®ecretary natject ballots
because the poll-worker had failed in her dutgdmplete the voter’s identification information
on the provisional ballot affirmation. At thine, Plaintiffs hadhe understanding that
provisional ballots with sucérrors would be counted ifely came under the Consent Decree
(SSN-4 ballots), but not if they we other provisional blts. Such a result, Plaintiffs correctly
contended, would constituteBaish v. Goreviolation of Equal Protection, per the Sixth Circuit’s
Decision of October 11, 2012. At the hearomgNovember 7, 2012, however, the Secretary
clarified that he planned tojeet all ballots with missing or improperly completed identification
information, including SSN-4 ballots coveredthg Consent Decree. The Secretary, thus, saw
no violation of Equal Protection. This Court mastv consider not only the Plaintiffs’ briefed
motions, but also whether Directive 2012-54 @adpplication to SSN-provisional ballots
violates the Consent Decree andsaf determine the proper remedy.

[11. LAW AND ANALYSIS

As this Motion requires the Court to constithe Consent Decree, it is appropriately
before this Court because “[i]t is only sensitdeyive the court thatrote the consent judgment

greater deference when it is parsing its own wotkault Ste. Marie Tribe of Chippewa Indians



v. Engler 146 F.3d 367, 371 (6th Cir. 1998). The SixthcGit has also held that “[flew persons
are in a better position to understand the meawniirrgconsent decree than the district judge who
oversaw and approved itBrown v. Neep644 F.3d 551, 558 n. 12 (6th Cir. 1981).
A. Provisional Ballot Affirmationsunder the Consent Decree

Upon entering the Consent Decree, theipaagreed, and ¢nCourt approved and
ordered that “[SSN-4] voters wiliot be deprived aheir fundamental right to vote because of
failures by poll workers to follow Ohiovwa” To that end, the Court ordereadter alia, the
following “general injunctive relief”:

Boards of Elections must count theyisional ballot cast by voter using only

the last four digits of his drer social security number aentification if . . . [t]he

individual’'s name and sighare appear in the correct place on the provisional

ballot affirmation form, unless the voter declined to execute the affirmation and

the poll workers complied with thestatutory duties under R.C. 3505.182 and

R.C. 3505.181(B)(6) when a voter declinegxecute the affirmation . . .

Boards of Elections may nogject a provisional ballot frause] . . . vii. The poll

worker did not complete or properly colefe and/or sign #hprovisional ballot

application witness line and/or the preainal ballot affirmation form, except for

reasons permitted by the governing statutes.
(NEOCHDKkt. #210) The significance of this excewath regard to Directive 2012-54 is two-
fold. First, it orderghat votes not be rejecté@cause a poll worker failed to complete properly
her sections of the provisionalllma affirmation as defined und€@hio law. Second, the excerpt
explicitly incorporates 88 3505.181(B)(6) and851.82 of the Ohio Revised Code, which define
the poll worker’s duties, intthe Consent Decree. Under QCR§ 3505.181(B)(6), those duties
include:

[A]t the time that an individuatasts a provisional ballot . the appropriate local

election official shall record #atype of identification providethe social security

number information, the fact that the affiation was executed, or the fact that the

individual declined to execute suchaffirmation and . . . [i]f the individual
declines to execute the affirmatidhe appropriate local elction official shall



recordthe individual's name anidiclude that information with the transmission
of the ballot . . .

(emphasis added). This passage unambigudaskg poll workers with the duty of recording
the type of identification provisnal voters provide. Although ti&ecretary accutely indicates
that 8§ 3505.182 also contemplates an affirmatrbich could provide a space for the provisional
voter to fill-in her identifcation information, the draft of the gvrisional ballot affirmation in that
statute is just that, a draft. Nowhel@es § 3505.182 relieve the poll worker of her duty,
explicitly imposed by § 3505.181(B)(6), to record the provisional voters fif identification.
Nor does § 3505.182 indicate whether the poll wodkermter should comple the identification
section of the draft affirmation. At oral argumeihe Secretary could pdito no statute or other
authority which relieved, or purped to relieve, poll workers of ¢lir duty to record the type of
identification presented by a provisional vot@hat duty, though imposed by Ohio law, was
incorporated into the Consent Decree by Section 111(5)(a) EQCHDKkt. #210)
While this Court usually does not enjoin the actstate officials to comply with state law, the
Court’s power to enforce the Consent Decrasidisputed. Thus, tihe extent that the
Secretary’s violations of stalaw also violate or conflict witthe Consent Decree, this Court
may enjoin such actionsSee NEOCH2012 WL 4829033 at *1%&f. Sault Ste. Marie Tribe of
Chippewa Indians146 F.3d at 371 (6th Cir. 1998rown, 644 F.3d at 558 n. 12 (6th Cir. 1981).
B. Directive 2012-54 Violates the Consent Decree

When Plaintiffs initially filed this M&@on, they reasonably believed the Secretary
intended the Directive to affeonly provisional ballots notavered by the Consent Decree.
(NEOCHDKkt. #346) At oral argument, however, the Secretary made clear that he intended to

reject provisional balls with the defects at issue regjass of whether they fell under the



Consent Decre&.Now, having establishedishCourt's jurisdiction tenjoin violations of the
Consent Decree, the questiomisether Directive 2012-54 violatéise Decree, as Plaintiffs
allege.

Plaintiffs claim, specifically, that the Setary’s Directive 2012-54ontravenes O.R.C. §
3505.181(B)(6), incorporated intbe Consent Decree, by orderiglgction officials to reject
provisional ballots with some defency in recording the type afentification used by the voter.
The violation is rooted in th8ecretary’s drafting of the Preinal Ballot Affirmation, also
known as “Form 12-B.” “Step 2" of Form 12-B ingtts the provisional voteo either (a) write
the last four digits oher Social Security numbeor (b) her full eight-digit Ohio driver’s license
number; or (c) show another form of ident#ion from the included list and check the box
indicating the form of identifiation produced. The Secretagntends Step 2 is a minimal
burden on the voter and actually reduces thedfigkror by eliminating the chain of transmitting
the identification information from voter to pellorker, and then poll worker to Form 12-B.
Although the Secretary adduces no evidence to stifpsrcontention, the absence of facts is
irrelevant, as the Court need not engaga fiactual inquiry, nor perform a Constitutional
analysis. O.R.C. 8§ 3505.181(B)(@lieves the voteof the responsibility to record her
identification information as a matter of law. NlEOCH the Sixth Circuit validated this legal
interpretation, stating that Ohio law “requskelection officials to ‘record the type of
identification provided, the social security numlydormation, the fact that the affirmation was
executed, or the fact that the individual decliteedxecute such an affnation and include that
information with the transmission of the ballotNEOCH 2012 WL 4829033 at *10-13,

quoting O.R.C. § 3505.181(B)(6).

3 It is important to reiterate that even if the Secretatyndit intend to reject the provisional ballots covered by the
Consent Decree, that would not resolve the issue. Icéisat the Secretary would simply have created the same
violation of Equal Protection that occurs here in a different way.
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Accordingly, in shifting that duty to éwoter, Step 2 of Form 12-B imposes an
impermissible burden in vidi@n of O.R.C. § 3505.181(B)(6) and, therefore, the Consent
Decree. By admission of counsttle Secretary engaged in razf-finding to determine that
such a change would increase the integritthefvoting system. The General Assembly made
the policy judgment to place the duty to recthrd identification of a provisional voter with a
trained election official. Th8ecretary may not second guess tietision. If the Secretary
could arbitrarily shift any duties of an electioifi@al to an individualvoter, the Secretary could
ensure no error would ever be the fault pbd worker simply by reassigning all of the poll
worker’s duties to the voter. This result is not contemplated by Ohio law or permitted by the
Constitution.

Additionally, the Secretary’s argument that Ridis’ Motion is not timely is incorrect.
The poor drafting of Form 12-B which, by design or accident, purpostsificthe poll worker’s
statutory duty to record the form of identification to the provisional voter, did not provide
occasion for the Plaintiffs to seek injunctredief until the Secretary issued Directive 2012-54,
at 7:00 p.m. on November 2. Until that tinRdaintiffs did not have reason to believe a
provisional ballot would be rejesd if the poll worker did notecord information required by §
3505.181(B)(6). Plaintiffs correctly understooe thw to place the duty to record that
information on the poll worker (per O.R.€3505.181(B)(6) and its incorporation in the
Consent Decree) and to forbid tegection of a provisical ballot due to pollworker error. The
Sixth Circuit'sNEOCHdecision of October 11, 2012ldainconstitutional “the
disenfranchisement of voters who arrive atdbeect polling place (and are otherwise eligible to
vote) solely as a consequence of poll-worker err&®E1U v. Husted ~ F.3d __ , 2012 WL

5352484 at *2, citingNEOCH 2012 WL 4829033 at *10-13. Since the Ohio law places the



duty to record the provisional voter’s formidéntification with the poll-worker, if such
information is absent, that indicates that the woltker failed to perform her duty. To reject the
ballot for that reason would viate the Fourteenth Amendmenguarantee of Due Process.

Until November 2 at 7:00 p.m., Plaintiffs did notveaeason to believe such a result was within
the realm of possibility. Thushis Motion is timely made.

In summary, Directive 2012-54 violategt@onsent Decree and the law of Ohio.
Plaintiffs timely moved for clafication to declarédirective 2012-54 a violain of the Consent
Decree. Plaintiffs’ Motion is, herebRANTED. The CourORDERS that provisional
ballots of SSN-4 voters be counted if the voter has properly completed “Step 1” and “Step 3” of
the Provisional Ballot Affirmation (Form 12-B).

C. Appropriate Remedy for Violation of Consent Decree

Since Directive 2012-54 violatéise Consent Decree and theut must enjoin Directive
2012-54, as it applies to SSN-4 vatethe Secretary’s applicatiof the Directive to non-SSN-4
voters creates Rush v. Goreviolation of Equal Proteatn. Under the Sixth CircuitSEOCH
Decision of October 11, 201that result cannot staffdThe Court must either vacate Section
111(5)(b)(vii) of the Consent Decree to allow Directi&912-54 to operat®r extend the
protections of the Consent Deerto all provisional voters fdne purposes of the November 6,
2012 Election. Therefer the Court als©ORDERS that an incomplete or improperly completed
“Step 2” shall not cause any prsional ballot to be rejeate unless: (1) a poll-worker has
recorded on the provisiohballot affirmation that the votas required to return to the county

board of elections with properadtification; (2) a poll worker lsarecorded what identification

* This is not a situation where the Court’s Order haated a violation of Equal Protection. The Secretary
attempted to do something forbidden by the Consent Deotestarily entered into by the Secretary. By the terms
of the Consent Decree, this Court must enjoin the violation. Thus, it is the Sesretevgnth hour attempt to
reject provisional ballots with “Step 2" deficiencies that violates Equal Protection, not the Otder@durt.

10



information the voter must bring; and (3gthoter did not returwith the necessary
identification within terdays of the election.

The Secretary contends that if the infotiora sought by “Step 2" is not completed, there
is no way to determine whether the provisioraer was an SSN-4 voter or a voter who
provided another type of identiftion, or even a voter who dmbt provide proper identification
when casting the provisional ballot. Thaheat accurate. Under R.C. § 3505.181 (B)(7), if a
provisional voter does not arriv the polling place with an accepla form of identification an
“election official shall indicategn the provisional ballot vditcation statement required under
section 3505.182 of the Revised Code” thatbter is “required tgrovide additional
information” to the county’s board of elections ‘etermine the eligibility” of the voter. If a
poll-worker has properly recorded that inf@ton on the provisional Hat and the voter does
not return with the propedentification within ten days dhe election, that provisional ballot
will be rejected.

The Secretary’s proposed relief, vacatBegtion I11(5)(h(vii), is unacceptable for
numerous reasons. First, hayicreated the equal protecti@sue by issuing a directive that
violates both state law and a voluntarily ente@onsent Decree, the Secretary cannot benefit
from his illegal act by using it to escape his offigns under the Consent Decree. Second, if the
Secretary has drafted Form 12-B in such a thay it both illegally shifts the burden of
recording identification information from election officials to votangldoes not allow election
officials to distinguish poll-worker error from ter failure to provide idntification, that is the
Secretary’s mistake. There were myriad optiavailable to the Secwaty to create a form
which would have made such distinctions clear,Hauthose not to pursue those options. Itis an

established rule of contract law that ambiguities are construed against the drafter of the
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document. Since the Secretargftied Form 12-B, if the form is inadequate, the Secretary must
bear the consequences of that inadegudte voter acting in good faith cannot suffer
disenfranchisement as a resultloé Secretary’drafting errors.
D. Judicial Estoppel Barsthe Secretary from Advocating His Proposed Remedy

While the Plaintiffs’ requested remedypioper on substantive grounds, the Secretary is
also judicially estopped from seeking his proposed remedy because he relies on a position
contrary to that which he previously took befties Court and upon which this Court has relied.
Judicial estoppel is an equitable doctrine wlgdnerally prevents a pg from prevailing in
one phase of a case on an argument and thengelg a contradictory argument to prevail in
another phase.New Hampshire v. Main®&32 U.S. 742, 749, quotir®egram v. Herdrich530
U.S. 211, 227, n. 8 (2000). The doctrine dict#tas, “where a party assumes a certain position
in a legal proceeding, and succeeds in maintaitiagposition, he may not thereafter, simply
because his interest have changed, assume a coobsatipn, especially iit be to the prejudice
of the party who has acquiesced i thosition formerly taken by him.Id. at 749. In this
Court’s previous decision, tlourt denied Plaintiffs’ requett expand the protections of
Section lI(5)(b)(vi) and (vii) to lAprovisional voters. In denyintipat request, the Court relied
primarily on the Secretary’s agamces that provisional ballotoowld not be rejected if a poll
worker failed to comply with her statutory duties:

[T]he question is what is left of the amapt of poll worker error in the context of

defective ballot affirmations. [Plaintiffsounsel] suggested to [the Court], for

example, that there might still be poll kker error because there is an obligation

to record on the form the mode of idiénation used. And if that's missing,

that’s a defect in the balloBut that defect is not covered by the provision we're

talking about, because as they say, thiggaktion to write down the identifying

information is imposed upondtpoll worker, not the voterAnd in Section 7 [of

the Consent Decree], it says that we won’t invalidate ballots based upon the poll
worker’s failure to write something down.
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(Draft Transcript, October 24, 20Hgaring, p. 47 at Il. 5-14). Abat time, the Court also
understood O.R.C. 83505.181(B)(6) to protect ofitevisional voters not covered by the
Consent Decree from having their ballot®ot¢ed when poll workers fail to record the
identifying information. In reliance on the Seemgts verbal assurancés this Court and Ohio
law, this Court denied Plaintiffs’ previousguest to modify and expand the Consent Decree,
stating that, “Critically, Seatn 111(5)(b)(vii) remains in te Consent Decree to ensure no
provisional ballot is disgglified when a poll worker fails toomplete her designated portion of
the envelope and the State does not dispute ti&&IU Local 1 v. Husted®012 WL 5334080 at
*12 (S.D. Ohio October 26, 2012). While the Seamgtargues that judial estoppel does not
apply where a litigant’s assertions are “open to interpretation,” the relevant statements are not
open to interpretation. Counsel for the Seasetinambiguously assuréus Court that the
Secretary understood the recordofdidentifying information” to be a duty “imposed upon the
poll worker” and that the failure to do so wouldt “invalidate ballots.”The Court relied on this
statement to the Plaintiffs’ detriment. Nineydafter making that repsentation to the Court,
the Secretary ordered that no peseonal ballots be counted iféhidentification information was
improperly recorded, without ingaging in faatding to support the @mge. This is an
archetypal situation in which glicial estoppel applies.

The Court also notes, with grave misgivings, that the Secretary changed an election rule
on a Friday evening for an election schedditadhe following Tuesday, after repeatedly
asserting, to both this Court anet8ixth Circuit, that he could nobmply with injunctive relief
ordered by this Court becauselaeked sufficient time prior to the election. The surreptitious
manner in which the Secretary went about im@etimg this last minutehange to the election

rules casts serious doubt on histpstations of good faith. Thus, in addition to the Plaintiffs’
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successful legal arguments, the equitable doctfipedicial estoppel is grounds for denying the
relief sought by the Secretary agiinting that sought by Plaintiffs.

E. Directive 2012-54 Violates Fourteenth Amendment Substantive Due Process

Although this Court’s decision grant Plaintiffs the injunctiveelief they seek rests on
the Secretary’s violation of ¢hConsent Decree and Equal Botion violation thereby created,
the Court reaches tlsame conclusion under the FourtteAmendment’s guarantee of due
process. The right to voig a federal right guaranteedat citizens by the Fourteenth
Amendment. It may not be valheld without due process.

While, generally, a federal court may not enjaistate official fronviolating state law,
there are exception€x parte Young209 U.S. 123 (1908)The Fifth Circuit has held that, “[i]t
is fundamentally unfair and cartsitionally impermissible [undehe substantive prong of the
due process clause] for public officials to disanchise voters in viakion of state law.”

Duncan v. Poythres$57 F.2d 691, 704 (5th Cir. 198tgrt. denied459 U.S. 1012 (1982). In
Duncan the Fifth Circuit found the state’s failuretiold a special election as required by state
law presented one of “those rare, but seriousatimis of state electn laws [which] undermine
the basic fairness and integraf/the democratic systemDuncan 657 F.2d at 699. Here the
Secretary’s eleventh boDirective, which disenfrancéés an unknown but potentially large
number of Ohio voters and violatstste law, is one of the “rareut serious” violations of state
election law identified by thBuncancourt. Directive 2012-54 dered elections officials to
“reject[]” any provisional babt without the voter’s proply completed identification
information. Under O.R.C. 8 3505.181(B)(6), howgtke poll worker has the duty to record
the identification informton. The poll worker administers thesetion on behalf of the state, so

the poll worker’s failure to fulll her statutory duty is stat&ction that, under Directive 2012-54,
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would lead to an individual losing her rigiotvote without due process. Just aBuncan the
Secretary’s action here is adirant violation of a stateesltion law, O.R.C. § 3505.181(B)(6),
and it has the result of disenfichising voters, by rejecting provisional ballots cast in good faith.
This violation of state law riseto an abuse of federal du®pess and necessitates the granting
of injunctive relief bya federal court.

While the Sixth Circuit has conjectured tlagking a provisionaloter to record her
identification information may not constitute an undue burden und@&uttick/Andersonest,
it also held that the duty to record thabmmation, under Ohio law, is the poll worker’s.
NEOCH 2012 WL 4829033 at *16 (“Ohilaw does not task poll-workewith quality control of
ballot affirmations. Rather, tH@hio provisions cited by the distticourt . . . require elections
officials ‘to record the type aflentification provided . . .”).Ohio voters reasonably expect that
the Secretary of Ohio will abide by the Gené&ssembly’s laws in administering a federal
election. For an executive officiaf the state to flaunt stateatan arbitrarily reassigning a poll
worker’s statutory duty to a voter, with thesuét being disenfranchisgent of the voter, is
“fundamentally unfair and consitionally impermissible.”"Duncan 657 F.2d at 704. Thus, this
Court finds Directive 2012-54 violates substaatilue process as guaranteed by the Fourteenth
Amendment. The due process violationypdes an alternative ground for providing the
injunctive relief sought by Plaintiffs.

IV.CONCLUSION

For the foregoing reasomdEOCHPIaintiffs’ Motion for Clarification of the Consent

Decree is, herebfzbRANTED. The Court declares that Datere 2012-54 violates the Consent

Decree anddRDERS that the Secretary not reject angysional ballots cast by SSN-4 voters
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with an improperly completed “Step 2” (reqtiag voter’s identificatbon information) on the
Provisional Ballot Affirmation.

SEIU Local 1Plaintiffs haveW 1 THDRAWN their Motion for Praminary Injunction.
The Court, therefore, has no occasion to consider that Motion.

Since the Sixth Circuit8lEOCHDecision of October 11, 201#Id that treating SSN-4
provisional ballots differently &m other provisional ballots ®iates Equal Protection, this
Court’s relief must be implemertén a uniform fashion for all prasional ballots. Thus, for the
foregoing reason$yEOCHPIaintiffs’ Motion for Modification of the Consent Decree is also
GRANTED.

TheCourtORDERS that the Secretary not reject any provisiondbbgcast by non-
SSN-4 voters with an improperly completedef® 2” on the Provisional Ballot Affirmation.
This latter relief, pertaining to the non-SSN-4 voters applies only to provisional ballots cast in
the November 6, 2012 Election. The only circuamses in which the Secretary may reject a
provisional ballot for a deficienan “Step 2” of Form 12-B is if: (1) a poll-worker has recorded
on the provisional ballot affirmaitn that the voter is required teturn to the county board of
elections with proper identifation; (2) a poll worker has recorded what identification
information the voter must bring; and (3gthoter did not returwith the necessary
identification within terdays of the election.

TheCourtORDERS the Secretary to issue a Directiv@nsistent with this Order by no
later than November 16, 2012 at 12:00 p.m. Rdassuing the Directive, the Secretary shall
provide the relevant proposed language for threddive to Plaintiffs’ counsel by no later than

12:00 p.m. on November 14, 2012. If the parti@snot agree to the proposed language after
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conferral, they shall submit separate proposalthe Court by ntater than 12:00 p.m. on
November 15, 2012.
IT 1SSO ORDERED.
g/Algenon L. Marbley

AlgenorL. Marbley
United States District Judge

Dated: November 13, 2012
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