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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
INHALATION PLASTICS |, INC,,
Plaintiff,
V. Civil Action 2:07¢cv-116

Judge Michael H. Watson
Magistrate Judge Jolson

MEDEX CARDIO -PULMONARY,
INC.,

Defendant.

REPORT AND RECOMMENDATION

This matter is before the Court upon referral (Doc. 3@donsideration of th&lotion
for an Award of Attorneys’ Fees and Expenses and for Taxation of fledtpursuant to Rule
54(d) of the Federal Rules of Civil Procedupy Defendants Medex CardRulmonary, Inc.
(“Medex CP”) and Smiths Medical ASD, Inc. (“Smiths Medical(poc. 332). For the reasons
set forth below, it is recommended that the Motion be DENIED without prejudice aatprem
filed.

l. BACKGROUND

Defendard move for an award of attorrisyfees and noitaxable expenses against
Inhalation Pastics, Inc. (“IPI")based uponheir position that they are prevailing partms the
following claimsin Plaintiff's Third Amended Complaintbreach of orakettlement agreement
(Count I),breach ofcontract based on written amtssignment clausg¢€ount Il), andsuccessor

liability (Count Ill). (Doc. 332at 1-2). IPI opposes Defendants’ Motion. (Doc. 338).
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Il. DISCUSSION

Although this case has a long and complicated history, the Court focusesiisatbe
the two issues raised in the briefs on Motion for an Award of Attorneys’ Feesxaeddes and
for Taxation of Costs: (Whether Defendants properly filed thetion under Rule 54(d) of the
Federal Rules of Civil Procedure and \&)ether Defendantsre prevailing parties.

A. The Propriety of the Rule 54(d) Motion

Rule 54(d) providesn relevant part:

(1) Costs Other Than Attorneyy’FeesUnless a federal statute, these rules, or a

court order provides otheise, costs-other than attorney’ fees—should be

alowed to the prevailing party.... The clerk may tax costs on 14 days’ notice. On

motion served within the next 7 dagfse court may review the clegaction.

(2) Attorney’s Fees.

(A) Claim to Be by MotionA claim for attorneys fees and related nontaxable

expenses must be made by motion unless the substantive law requires those fee

to be proved at trial as an element of damages.

(B) Timing and Contents of the Motiddnless a statute or a court order provides

otherwise, the motion must:

() be filed no later than 14 days after the entry of judgment;

(i) specify the judgment and the statute, rule, or other grounds entitling the

movantto the award;

(ii) state the amount sought or provide a fair estimate of it; and

(iv) disclose, if the court so orders, the terms of any agreement about fees for the

services for which the claim is made.
According to Plaintiff, “Sixth Circuit authoritis clear: Fed. R. Civ. P. 54(d) cannot serve as a
vehicle for a party seeking attorney’s fees and related nontaxable expensesitptasaa
contract: Clarke v. Mindis Metals, Inc99 F.3d 1138, 1996 WL 616677, at*3 (6th Cir. Oct.
24, 1996).” (Doc. 338 at-3). Plaintiff argues thaDefendants improperly filed a Rule 54(d)
motion because they seek contrbated fees and expenses thastbe plead and provetas an
element of damages at trial(ld. at 4).

At an initial matter, Plaintiff overstates the Sixth Circuit’s holdinglarke, 1996WL

616677. That is, Clarke did not resolve the “split of authority over whether attorney’s fees



mandated by a contract should be decided by a judge or a jury” because the pardiesas th
stipulated “that the issue of attorney’s fees would be resolved after tHatlie v. Sequentlo.
2:09cv-765, 2015 WL 470838, at *6 (S.D. Ohio Feb. 4, 20t8)ng Clarke 1996WL 616677
at *7). As the Court observed The Scotts Co. v. Central Garden & Pet (2566 F. Supp. 2d
734,748 n.4 (S.D. Ohio 2003), it is erroneous to rely Gtatkefor the proposition that the jury
is to decide whether attorney fees are recoverable under a conRath&r theSixth Circuitin
Clarke expressly stated that it “need not decide this issue for the circuit hergiven. the
parties’ stipulationn this case to let the judgesolve the question.ld. (citing Clarke, 1996
WL 616677, at *8).

For their part, Defendants do someerstatingof their own—characterizingall of the
relevantclaims as being derived from a written contract subject to a mandateshifereg
provision. (SeeDoc. 345 at 6 (arguing that the Motion involves a “pure question ofHaw
interpretation of a contractualdshifting mechanism?)(Doc. 332 at Zarguing that Counts |
through 1l of the Third Amended Complaint “are subject to written, mandatorghiéng
agreements between IPI and Medex CP"))ith respect to Count | of the Third Amended
Complaint, the Sith Circuit held that the district court properly entered summary judgment in
favor of Medex/Smiths ..because there was no oral contra¢ (Doc. 322 at 15). As Plaintiff
argues, Defendastare thusin the peculiarposition of seekng contractuallybased fees and
expenses for prevailing on their claim that no contract existed. (Doc. 338 at 4Bn.2 (
definition, the contractuallpased fees they are seeking could not have arisen out of a contract
that the Court has held did not exist, and certadialynot arise from a written contract that was
not even a part of Count 1.”)).

Perhaps realizing thisDefendants pivotn their Replyand arguethat “even if Rule

54(d)(2) were not the proper vehicle for the Motion, the Court may consider the mehts of



Motion regardless of its title.(Doc. 345 at 5). Stated another way, Defendants assert “whether
[they] request their attorney’s fees pursuant to Fed. R. Civ. P. 54(d)(2)(A) or someebticie,
their prevailing party status as to Counts | andalhd their entitement tattorney’s fees
pursuant to contract remains the samdd. &t 6). Defendants fail to provide an explanation of
what the “othervehicle” for the Motion may be, and this Court is highly reluctant to award
attorneys’ fees without a precise basis for doing #s®.this stage of the litigation, however,
Defendants failure is without casequence, because, as explained belbw, Motion is
premature.

B. Whether Defendants Are Prevailing Parties

In support of their Motion, Defendants quote two contractual provisions, \whostide
the following:

From the Asset Purchase Agreem@aAPA”) :

8.12 Expenses and AttorneyBees.... In the event of any action for the breach of this

Agreement or misrepresentation by any party, the prevailing partlysh@ntitled to

reasonablattorneys’ fees, costs and expenses incurred in such gfimn.3321 at 23-
24).

* % %

From theMachinery and Equipment Production Led9dEPL"):
18. REMEDIES. ... Also, the neprevailing party sall pay the prevailing party atlosts
and expenses (including legal fees and costs and fees of collection ag@&cciesyiby
the prevailing party in enforognany of the terms, conditions or provisions of this Lease.
(Doc. 332-2 at 7).
Even assuming that these provisions are applicable (which is unlikely as to Count éds not
above), here isafundamental disagreemestto who isthe“prevailing partyunder then.

Defendants argue that they have piriedasubstantially in this cadeecause they obtained

summary judgment, affirmed on appeal, on Plaintiff's “two most valuable clamsréach of

Y 1n their Motion, Defendantslaim they are prewviing parties as to Count I{lsee, e.g.Doc. 332 at 2), but in Reply,
they refer to Counts | and Iéée, e.9.345 at 12, 6-7).



alleged oral contract (IPI's Count I) and breach of writtentractual antassignment clauses
(portion of IPI's Count Il). (Doc. 345 at 1). ConverselyPlaintiff argues that “Defendants have
prevailed at nothing that entitles them to relief under Rule 54(d),” and it too Isasptavailed
by summary judgment as to certain claims, including the trurapéftaud’ claims.” (Doc.
338).

There is no dispute that numerous claims remain in this sash,as alleged breach
contract unrelated tthe antiassignment provision€ount Il of the Third Amended Conght),
successor liabilityfor claims unrelated to the alleged breaches of oral contract and the anti
assignment provision8n Count Il of the Third Amended Complainndbreach of contract
against IPI(Counterclaim 1). Put simply, meh of this casesi unresolved.As the Sixth Circuit
has noted; [i]t is generally true that status as a prevailing party is determined on tbeneutt
the case as a whole, rather than by piecemeal assessment afgaoty fares on each motion
along the way.” Townsed v. Soc. Sec. Admjri86 F.3d 127131n.2 (6th Cir. 2007) (quoting
Jenkins ex rel. Jenkins v. Missqudi27 F.3d 709,714 (8th Cir. 1997)). That adage is
particularly true here where the parties dispute vigorously the value ofainesalesolved on
summary judgment, and the trueorth of those claims cannot be assessed without resolution of
the remainder of the cas€ompare(Doc. 345 at 1) (Plaintiff arguing succeeded on its “two
most valuable claim™jvith (Doc. 338 at 1) (Defendants arguing they prevailed on “truropid
fraud claims”). The victories-and defeats-eat side has had accordingly netedbe put into
context, and that context comes onligh resolution of this entire case.

In light of this procedural posturehea Court finds it the better exercise of discretion to
defer ruling on fees and expensg¢shis time SeeExecutone of Columbus, Inc. v. Inteel, Inc,
2:06cv-126,2010 U.S. Dist. LEXIS 2168%t*11-12 (S.D. Ohio Feb. 17, 201@)Like most

courts, this Court prefers twonsider motions for attorneyfes after rendering final judgmt



on the merits of the case. Because the Court has not yet entered judgmisrdaseththe Court
presently declines to considere issue of attornsy fees,if any.”); see also idat *11 (noting
that “the timing of motions for attorneys’ fees under Fed. R. Civ. P. 54(d) Weflsin the
discretion of the Court.”). Accordingly, the undersigned recommenttsat theMotion for an
Award of Attorneys’Fees and Expenses and for Taxation of Costs filed pursuant to Rule 54(d)
be DENIEDwithout prejudice as prematurely filed. (Doc. 332).

Finally, if any party opts to file motion for fees and costs once additiaziaims have
been resolved, that party ntusake clear the nature of the claims pursuant to which such fees
and costs are sought and whether the request is pursuant t4Rulsome other vehicle. If the
motion isbased orsome other vehicle, the party must provide legal support demonstifzing t
the Court may award the requested fees and expenses on that basis. Further, aoyiGuch m
should includean analysis of the law relevant to a determination of who is a “prevailing party”
under the relevant contractual provisioigee, e.gEscueg 2015 WL 470838, at-5.

1. CONCLUSION

For the reasons set forth aboitas RECOMMENDED that thé/otion for an Award of
Attorneys’ Fees and Expenses and for Taxation of Costs filed pursuant to Rule 54(d) be
DENIED without prejudice as premagly filed. (Doc. 332).

Procedure on Objections

If any party objects to this Report and Recommendation, that party may, withirefourte
(14) days of the date of this Report, file and serve on all parties written objetdidhsse
specific proposed findings or recommendations to which objection is,ntagether with
supporting authority for the objection(s). A Judge of this Court shall makie aovo
determination of those portions of the Report or specified proposed findings or recatiorend

to which objection is made. Upon proper objections, a Judge of this Court may accdpprrejec



modify, in whole or in part, the findings or recommendations made herein, mayeréaogher
evidence or may recommit this matter to the Magistrate Judge with tnmtisic 28 U.S.C.

8§ 636(b)(1).

The partes are specifically advised that failure to object to the Report and

Recommendation will result in a waiver of the right to have the District Judge riheelReport

and Recommendatiae nove and also operates as a waiver of the right to appeal théoteais

the District Court adopting the Report and Recommendat8ae Thomas v. Ard74 U.S. 140
(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).

IT 1S SO ORDERED.

Date: Decemberl, 2016 /s/ Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE




