Turner v. Warden

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION AT COLUMBUS

MICHAEL R. TURNER,
Petitioner, Case No. 2:07-cv-595

: District Judge Timothy S. Black
-VS- Magistrate Judge Michael R. Merz

STUART HUDSON, Warden,

Respondent.

REPORT AND RECOMMENDATIONS ON MOTION TO DISMISS

This capitalhabeascorpus case is before the Coant Respondent’s Motion to Dismiss
Turner’s lethal injection invalidity claims for dl of cognizability in habeas corpus (ECF No.
298). Turner opposes the Motion (ECF No. 384jl the Warden has filed a Reply in support
(ECF No. 303).

The Grounds for Relief which the Wardemrlsgto have dismissed are as follows:

XV. The State of Ohio cannot constitutionally execute Turner
because the only manner avaihinder the law to execute him
violates his Eighth Amendment rights.

XVI. The State of Ohio cannot constitutionally execute Michael
Turner because the only mannemigable for execution violates

the Due Process Clause or the Privileges or Immunities Clause of
the Fourteenth Amendment.

XVII. DRC [Ohio Department oRehabilitation and Corrections]
cannot constitutionally execute thiael Turner because the only
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manner of execution available for execution under Ohio law
violates the Equal ProtectionClause of the Fourteenth
Amendment.
XVIIl. The State of Ohio cannot constitutionally execute Michael
Turner because Ohio’s violationsf federal law constitute a
fundamental defect in the execution process, and the only manner
of execution available for exeon depends on state execution
laws that are preempted by federal law.

(Fourth Amended Petition, ECF No. 290, PagelD 11554.)

The Warden relies on the recent Sixth Circuit decisionia ne: Tibbetts, 869 F.3d, 403
(6™ Cir. 2017), andn re: Campbell, 874 F.3d 454 (B Cir. 2017). Campbell was decided after
the Motion was filel and is more directly in point. €hMagistrate Judge believes the Court
should followCampbell and grant Respondent’s Motion for the following reasons.

In Nelson v. Campbell, 541 U.S. 637 (2004), the Supreme Court held that a method-of-
execution constitutional claim could be broughtig8 1983 case, over the objection of a number
of States that such claims could only be broughbabeas corpus. THeourt adhered to that
view two years later iHill v. McDonough, 547 U.S. 573 (2006) Shortly afterNelson was
decided, death row inmates in Ohio initiatedtimoel of execution litigation in this Court under
42 U.S.C. § 1983 iooey v. Taft, Case No. 2:04-cv-1156. As caofidated with other inmates’
claims, that case remaipgnding under the captidn re Ohio Execution Protocol Litig., Case
No. 2:11-cv-1016 (the “Protocol Case”.) The Boml Case is very &we litigation, having
garnered 743 filings and three preliminary injfimie hearings since Ohio announced its intention

to resume executions on October 3, 2016. Michaehd8ruis a Plaintiff in the Protocol Case,

represented by Allen Bohnert andr@aWright of the Capital Habeas Unit of the Federal Public

! The Warden filed a Notice of Supplemental Authority veitbopy of the slip opinion on October 26, 2017, the day
after Campbell was decided (ECF No. 300).

2



Defenders Office for the Southern Distréstd other experiencepital litigators.

Civil rights litigation provides a plaintiff th many advantages over habeas corpus. 8
1983 cases enjoy the full scopefedleral civil discovery, wherealiscovery in habeas cases is
only with court permission. In aivil rights case it is open to counsel to argue constitutional
claimsde novo, whereas habeas is a backward-lookingedy concerned with the validity of a
judgment entered years earlier and judged bpr&me Court law as it stood when the state
courts decided the case. Civil rights litigants are entitled to present evidence, both on
preliminary injunction and at trial, whereasidance-taking in habeas constrained by 28
U.S.C. § 2254(e) an@ullen v. Pinholster, 563 U.S. 170 (2011).

Nevertheless, for the past six years the death penalty petitioners’ bar has been filing
substantively parallel constitutional claims irtb@ 1983 and habeas corpus. This practice has
been supported by decisions of the Sixth Cirguithe Stanley Adams capital habeas case from
the Northern District of Ohio. IAdams v. Bradshaw, 644 F.3d 481 (B Cir. 2011)pdams 1) ,
the court held that a lethal-injection-invalidi¢yaim could be brought in habeas, inverting the
holdings inNelson and Hill. This Magistrate Judge and othadicial officers of this Court
faithfully followed Adams | until the Supreme Court decid&llossip v. Gross, 135 S. Ct. 2726
(2015).

In Glossip the Supreme Court interpeel its earlier decision iHill and wrote:

We held [in Hill] that a method-of-execution claim must be
brought under 81983 because such a claim does not attack the
validity of the prisoner’s conviion or death sentence. Id., at 579-
580, 126 S. Ct. 2096, 165 L. Ed. 2d 44.
135 S. Ct. at 2738. This Magistrate Judge f@ladsip as disapproving of what was permitted in

Adams | and other judicial officeragreed. District Judge Frost put the matter most succinctly.
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In Adams v. Bradshaw, 644 F.3d 481, 483 (6th Cir. 2011), the
Sixth Circuit held that methodfexecution challenges are
cognizable in habeas corpus. Tiisurt and other courts within
this District have since relied oMdams in accepting the
proposition that method-of-execution claims properly sound in
habeas corpuslossip now undeniably upends that practice.

Henderson v. Warden, 136 F. Supp. 3d 847, 851 (S.D. Ohio 2015).

However, theAdams case came back to the Sixth Circuit in 2016 andAtiieens panel
held the result if\dams | was not changed blossip. Adams v. Bradshaw, 826 F.3d 306 (6
Cir. 2016)Adams 111 ), cert. denied sub. nom. Adamsv. Jenkins, 137 S. Ct. 814, 196 L. Ed. 2d 60
(Jan. 17, 2017) After Adams Il1, this Court reversed coursgain and began allowing the
pleading of lethal injection invalidity claims lmbeas. For example, in the Decision and Order
permitting the most recent amendments in this case, the undersigned wrote:

Petitioner asserts these proposeslv claims are cognizable in
habeas corpus under thextBi Circuit's decision inAdams v.
Bradshaw, 826 F.3d 306 (6th Cir. 201&dams I11). The Warden
disputes that claim, but thisoGrt has found parallel claims in
other capital habeas corpuases to be cognizable undsgtams
I1l. See, e.gSmith v. Pineda, 2017 U.S. Dist. LEXIS 50346, *1
(S.D. Ohio Apr. 3, 2017)Tibbetts v. Warden, 2017 U.S. Dist.
LEXIS 51968 (S.D. Ohio Apr. 5, 2017&hinn v. Jenkins, 2017
U.S. Dist. LEXIS 56019 (S.D. Ohio Apr. 12, 2017). Simple
application of stare decisisequires finding the proposed new
claims are cognizable.

(Decision and Order, BENo. 288, PagelD 11546-47.)
In Campbell, the Sixth Circuit analyze#iddams 11 , writing:

After Glossip was decided, th&dams case returned to this Court.
Adams v. Bradshaw, 826 F.3d 306 (6th Cir. 2016Adams I11).
Adams Il came on appeal after our remand to the district court
resulted in development of the factsl. at 309. The factual
development revealed thatAdams was protesting the
"psychological toll" resulting from Ohio's recent changes to its
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lethal-injection protocel-facts not presented iAdams I1.% Id. at
320. We immediately responded tastinevelation by holding that
Adams "failed to present this ahito the state courts, nor did he
raise it in his habeas petitiorid. This failure, as a matter of law,
barred Adams from pursuing the claim in habéds.28 U.S.C. §
2254(b);Wainwright v. Sykes, 433 U.S. 72, 97 S. Ct. 2497, 53 L.
Ed. 2d 594 (1977).

Notwithstanding the procedural fdelt, the panel proceeded to
speculate in dicta about the wvilly of a psychological-torment
claim. Adams I1I, 826 F.3d at 320. It ultimately found the claim
unsupported by the substantivewla Even then, the panel
proceeded to discuss—again in dicta—the holdingdams 11 in
light of Glossip. Id. at 321. It reiterated that "Adams's case is
distinguishable fronHill [v. McDonough, 547 U.S. 573 (2006)]
because Adams argues that lethal injection cannot be administered
in a constitutional manner, andathhis claim 'could render his
death sentence effectively invalidlt. at 321 (quotingHill, 547
U.S. at 580). Therefore, "to the extehat [a petitioner] challenges
the constitutionality of lethal iection in generalrad not a lethal
injection protocol, his clairts cognizable in habeadd.

We think this dictum mischaracterizes bétttams |1 andGlossip.
And, of course, dictum in a prior decision—as opposed to a
holding—does not bind future pangiacluding this one. 6th Cir.

R. 32.1(b);United Satesv. Turner, 602 F.3d 778, 785-86 (6th Cir.
2010) (explaining that statementsialhare "not necessary to the
outcome" are not binding on later panels). Adams Ill panel

had already concluded that ethpetitioner's claim was both
procedurally defaulted and forfeiteddams 111, 826 F.3d at 320.
And although we may choose to egedorfeiture in an exceptional
case, we cannot ignore procedural default absent an express
finding of cause and prejudic&ainwright, 433 U.S. at 86-87.
Thus, the statements "necessary” to the decisioAdams IlI
ended when the panel acknowledgie default and forfeiture
without any indication thaan exception was presemtdams IlI,

826 F.3d at 320.

2 There are three published opinions of the Sixth Circuit in Stanley Adams’ habeas corpusAdass: v.
Bradshaw, 644 F.3d 481, 483 (6th Cir. 201#¢dams v. Bradshaw, 817 F.3d 284 (6 Cir. March 15, 2016); and
Adams v. Bradshaw, 826 F.3d 306 (Cir. June 13, 2016}ert. den. sub. nom. Adams v. Jenkins, 137 S. Ct. 814,
106 L. Ed. 2d 602 (2017)Adams |1l resulted from a motion to clarifdamsl|| .
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Thus, to the extent tha@dams Il purported to permiBaze-style
habeas claims that refuse wwoncede the possibility of an
acceptable means of executionisihot controlling. Sinc&lossip's
holding directly addressed thatestion, it is binding on us, and we
follow it today. In doing so, we do not intend to diminish the
importance or correctss of the holding irAdams Il that § 1983
and habeas are not mutuallyckisive as a per se rule. Allaze
andGlossip require is that— in the peculiar context of method-of-
execution claims—the death-row inmate must proceed under §
1983.

2017 U.S. App. LEXIS 21094 at *13-15.

As this judge read€ampbell, it holds thatGlossip means what it appeared to many
judges of this Court to mean when it came dowethal injection invldity claims must be
brought in a § 1983 case and nmohabeas corpus.

The four Grounds for Relief sought to be dissad are plainly lethahjection invalidity
claims. Grounds 15, 16, and 17 assert Ohio can never constitutionally execute Michael Turner
because of prohibitions in the Eighth anoduReenth Amendments. Ground 18 relies on the
fundamental defect theory of habeas corpuyitdlation of federaktatutes recognized Reed v.
Farley, 512 U.S. 339 (1994). The teachingQampbell is therefore that these claims must be
dismissed as not cognizable habeas, but without prejudid¢e their pursuit under § 1983, at
least as to the constitutional claims.

Turner assert€ampbell should not be followed here, but thatams 111 remains the
controlling precedent (Response in Opp., ECF No. BagelD 11846-48). He relies first of all
on Davis v. Jenkins, No. 2:10-cv-107, 2017 U.S. DisLEXIS 161152 (S.D. Ohio Oct. 2,
2017)(Sargus, Ch. J.)Davis found lethal injection invalidityclaims remained cognizable in
habeas despite re: Tibbetts, 869 F.3d 403 (BCir. 2017). BuDavis was decided three weeks

beforeCampbell was handed down and could ndtgdhat decision into account.
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The Campbell court dealt withAdams Ill by characterizing theanguage this Court had
followed as dictum. Turner argu€ampbell is not controlling because the languag&lossip
on which it relies is also dictum (ResponE€F No. 301, PagelD 11846-47). The undersigned
has been reversed by the Sixth Circuit en Hanaot taking seriously enough the language of
Glossip — dictum or otherwise.Fears v. Morgan (In re:  Ohio Execution Protocol Litig.), 860

F.3d 881, (B Cir. June 28, 2017)(en banckrt den. sub nom. Otte v. Morgan, uU.S. ,

2017 WL 3160287 (July 25, 2017)¢ither, as the plaintiffs suggest,Géossip irrelevant here.
Quite the contrary: the Court's apn contains plenty of reasonitigat was not confined to the
record there—and which therefdsends us just as much as tteasoning in any other opinion of
the Supreme Court.”) Th@&ampbell majority held itself bound by the languageGlossip that
Turner asserts is dictum, but that this Court followed assiduously in the interim b&iossp
andAdams 1. As a subordinate court, we als@ dround by what the Sixth Circuit now says
Glossip means.

Turner argues Campbell does not applyhts “fundamental defs” statutory claim
becauseGlossip dealt exclusively with Eighth Ameiment claims (Response, ECF No. 301,
PagelD 11847). IBaysv. Warden, 2017 U.S. Dist. LEXIS 200400 (S.D. Ohio Dec. 6, 2017),
the Magistrate Judge dealt with the same arguinesmiother capital habeas case. Bays pleaded
a claim which is a verbatim copy of TurneGsound XVIIl. Campbell had pled the same claim

and the Sixth Circuit disissed it without discussich.

% In the body of his Response, Turner refers to this as his “Twenty-Eighth Ground for Relief,” referring to.ECF No
290, PagelD 11760. The Magistrate Judge assumes this is a typographical error since there are only eighteen
grounds for relief in the Fourth Amended Petition and what appears at PagelD 11760 is the eighteenth and last
ground for relief.

* Perhaps because Campbell was handed down on October 25, 2017, in the shadow of Campbell’d schedule
execution for November 15, 2017. As has been widely reported, that execution was haltedsis ipyo©DRC

Director Gary Mohr.
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In Bays the Magistrate Judge wte that “[a]lthough Campbetinly expressly addressed
Eighth Amendment claims, its logic is fully dgable” to the statutory fundamental defect
claim. 2017 U.S. Dist. LEXIS 200400 at *22. T@ampbell court wrote:

[Tlhe Glossip Court necessarily bamwe all habeas petitions
challenging "a particular applicatioof a particular protocol to a
particular person" as unconstitutionally painfulre Tibbetts, 869
F.3d 403, 406 (6th Cir. 2017)hese challenges are properly
remedied by an injunction prohibiting the state friaing certain
actions, rather than a writ of habeas corptigat vacates the
sentence entirely.

A review of fundamental habeas aBdl983 principles confirms
that this is the correct view of the law. Only when a serious error
infects the very fact of a deasientence can the writ grant relief.
See Heck, 512 U.S. 477, 481, 114 S. Ct. 2364, 129 L. Ed. 2d 383
Buck v. Davis, 137 S. Ct. 759, 777, 197 L. Ed. 2d 1 (20Ih)is
principle arises because habedgefaloes not exist to ferret out
every constitutional violation, oeven to directly prohibit the
government from breaking the lamstead, it exists to relieve the
prisoner of an unlawful sentencé&ee, e.g., Sione v. Powell, 428
U.S. 465, 96 S. Ct. 3037, 49 L. Ed. 2d 1067 (197&)I v.
Scroggy, 603 F.3d 346, 353 (6th Cir. 2010)o that end, the writ
necessarily "provides the petitier the right to relief fromall
direct and collateral consequences of the unconstitutional
[sentence]."Gall, 603 F.3d at 353emphasis addedYhus, if a
petitioner's legal theory would notnherently require the
nullification of his death sentence, he has no business proceeding
in a habeas court. The Great Writ is not concerned with the
piecemeal reformation of an imbect criminal justice system.

In contrast8 1983is engineered to accomplish this lofty goal. The
statute empowers a court to enjdiim, equity,” "the deprivation of
any rights, privileges, or immunitgesecured by the Constitution
and laws" of the United Stated2 U.S.C. § 1983(emphasis
added). When properly invoked, thatsite can be used to compel
the government to regnize that even the guilty have rights, and
that even a conviction or deagkntence does not deprive a person
of their humanity.See, e.g.,, Baze, 553 U.S. at 52Hudson v.
McMillian, 503 U.S. 1, 112 S. Ct. 995, 117 L. Ed. 2d 156 (1,992)
Tennessee v. Garner, 471 U.S. 1, 105 S. Ct. 1694, 85 L. Ed. 2d 1
(1985) Estelle v. Gamble, 429 U.S. 97, 97 S. Ct. 285, 50 L. Ed. 2d
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251 (1976) Indeed, Ohio death-row inmates—including
Campbell—are currently litigatinghe constitutionality of the
protocol in a8 1983 action, seeking a dexhtion that Ohio's
execution protocol is torturously painfidee In re Ohio Execution
Protocol Litig., No. 2:11-cv-1016 (S.D. Ohio). In fact, Campell's
motion for a preliminary injunction to stay execution is set for
hearing this very week. Ultimatel this is the relief that all
method-of-execution claims seek: an order directed at state
officials, declaring that the state2nds do not justify its means, and
requiring the state to find anothdess cruel way to enforce a
judgment of death against the prisoner.
2017 U.S. App. LEXIS 21094, *11-13
Turner also asserts this Court should dlitde, if any, precedential weight” taCampbell
or Tibbetts because they were before the Sixth Circuit on transfer orders from this Court for a
determination under 28 U.S.C. § 2244(b) ofeilter, being second-or-successive habeas
applications, they could proceed. While tlwairrectly describes therocedural posture of
Campbell, the Sixth Circuit did not limit itself taleciding the 8§ 2244(b) question but found, in
part, that Campbell could not proceed because his transferred petition did not state a claim
cognizable in habeas.
Turner also cites a number of out-of-circuit § 2244(b) decisions which he says weigh
against giving precedential weight@mpbell. For the reasons given at lengthBiays, supra,
these decisions do noupport that position. SeBays v. Warden, 2017 U.S. Dist. LEXIS
200400 at *12-14.
TurneralsoarguesCampbell should be given limited precedential weight because it was

decided “without the benefit of full briefing or oratgument regarding the ael merits of the . .

.case[s].” (Response, ECF No. 301, PagelD 1186anpbell was before the Sixth Circuit on a

® Although Campbell is designated for publication, the page citations for the published opinion are not yet available.
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motion to remantclaiming this Court erred in finding ¢hpetition second-or-successive. Even
if the Sixth Circuit had found the lethal injeant invalidity claims cognizable in habeas and
either that the petition was not second or sssiwe or that it could proceed regardless, there
would not have been a circuit court decisiontioa “merits” of Turner’s claims until after this
Court had entered judgment. The Sixth Cir¢hdroughly considered ¢hcognizability issue,

which is not the same as a merits decision.

Conclusion

This Court should followCampbell and dismiss Grounds for Relief XV, XVI, XVII, and
XVIII without prejudice totheir consideration iitn re: Lethal Injection Protocol Litig., Case No.

2:11-cv-1016.

December 8, 2017.

s Michael R. Merz
United StatedMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sifex; written objections to the
proposed findings and recommendations within femtdays after beingrsed with this Report
and Recommendations. Such objections shall spdufyportions of the Report objected to and
shall be accompanied by a memorandum of lawupport of the objections. If the Report and
Recommendations are based inokhor in part upon matters oecdng of record at an oral

® Filed by the same attorney who is lead counsel for Turner, Assistant Federal Public DeferdiStékdins
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hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge otimgse directs. A party marespond to another paisyobjections
within fourteen days after being served witlc@py thereof. Failure to make objections in
accordance with this procedungay forfeit rights on appeabee United Sates v. Walters, 638
F.2d 947, 949-50 (6th Cir. 198Mhomasv. Arn, 474 U.S. 140, 153-55 (1985).

11



