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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION AT COLUMBUS

NAWAZ AHMED,
Petitioner, Case No. 2:07-cv-658

: District Judge Michael H. Watson
-VS.- Magistrate Judge Michael R. Merz

MARC C. HOUK, Warden,

Respondent

REPORT AND RECOMMENDATIONS

Petitioner Nawaz Ahmed is before this Court on a Petition for a Writ of Habeas Corpus (Doc.
No. 35), in which he advances twenty-segeaunds for relief challenging his convictions and
sentences for the aggravated murders of his laubaina Bhatti Ahmed, his father-in-law Abdul
Bhatti, his sister-in-law Ruhie Ahmed, and higtyear-old niece Nasira Ahmed. Respondent has
filed his Return of Writ (Doc. No. 61), Ahmed filéhis Traverse (Doc. No. 71), and the matter is
now ripe for decision.
FACTS
The facts leading to Ahmé&dconvictions and death sentences were found by the Ohio
Supreme Court to be as follows:
In October 1998, Lubaina hired attosney to end her marriage with
[Ahmed] and to secure custody tifeir two children, Tariq and
Ahsan. According to Lubairedivorce attorney, [Ahmed] did not
want a divorce, and conseaduly, it was a hostile divorce

proceeding. In early February 19%8portly after the complaint for
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divorce had been filed, Lubaina was awarded temporary custody of
the children and exclusive use ottmarital residence. Later that
month, the divorce court issued a restraining order to prevent
[Ahmed] from coming near Luba@or making harassing phone calls

to her.

[Ahmed] had accused Lubaina, a phiaic of having an affair with
another physician, and claimed tltiair oldest son, Tarig, was not
his. A subsequent paternity tedtowed that claim to be false.
According to Lubain® divorce attorney, Grace Hoffman, Lubaina
had been afraid of [Ahmed] andeshad called Hoffman three or four
times a weekiscared [and] frustrated * * *. It just kept escalating.
Lubaina had also confided to Hoffman that [Ahmed] had forced her
to have sex with him during the marriage.

Tahira Kahn, one of Lubaifssisters, corroborated that Lubaina had
feared [Ahmed]. She also testified that Lubaina had told her that
[Ahmed] had raped her repeatedly.

The owner of the rental home whkdrubaina resided testified that
Lubaina had called him in Febmyal999 and asked him to change
the locks on the house. He statledt Lubaina had been very upset
and had asked that he change them within the hour.

In March 1999, Lubaina complained to police that [Ahmed] was
harassing her by telephone, but atter officer explained that the
matter could be handled through criminal or civil proceedings, she
decided to handle it through the ongoing divorce proceedings. The
final divorce hearing was scheduled for Monday, September 13,
1999, and Lubaina had arranged for $ister Ruhie to fly in from
California the Friday before to testify at the hearing.

On Friday, September 10, 1999, [Ahmed] called Lubaiodfice
several times. But Lubaina had mstted the medical assistants at
her office to reject any phone callsrin him. Then, at approximately
4:00 p.m. that day, Lubaina took [Ahmgldcall. [Ahmed] who
worked and lived in Columbus, wat Lubaina to bring the children

to him for the weekend two hours earlier than planned. [Ahmed]
claimed that he was planning a surprise birthday party for their
youngest son. Lubaina, howeverfused to change her plans and
told [Ahmed] that he was usingétbirthday party as an excuse to
inconvenience her.



Rafi Ahmed, husband of Ruhie andhar of two-year-old Nasira,
testified that Ruhie and Nasira chdeen scheduled to arrive in
Columbus from California at 184 p.m. on Friday, September 10.
Ruhie had planned to call Rafiahnight when she arrived at
Lubainds home near St. Clairsville. However, since he had not heard
from Ruhie, Rafi began calling Lubalsahome at 1:21 a.m.,
Saturday, September 11. Rafi cdl20 to 25 times, but he got only
Lubainds answering machine. Atapproximately 3:00 a.m., he called
the Belmont County Sheriff Office.

A parking receipt found in Lubaifeavan indicated that the van had
entered a Columbus airport pargilot at 9:30 p.m. and exited at
11:14 p.m. on September 10, 1999.

Around 3:45 a.m. on September filresponse to Rafi Ahmédcall,

a sheriffs detective went to Lubailsahome and knocked on the
doors and rang the doorbell. She gotanswer. The detective also
looked in the windows, but nothing at the home appeared to be
disturbed.

Later that day, Belmont County ShesfDepartment Detective Steve
Forro was assigned to investigate the missing persons. He
recognized Lubairia name because he was the officer who had
talked to her regarding [Ahmid harassing phone calls. Forro called
[Ahmeds] home to see if he had any information. [Ahmed] did not
answer, so Forro called Columbus police to have them check
[Ahmeds] apartment. They did and found that he was not home.

Forro went to Lubairia home at 2:18 p.m. As he walked around the
outside of the house, he noticetlieker of a car taillight through a
garage window. Using a flaspht, he looked through the window
and saw a van with its hatch open and luggage inside. He then saw
the body of a man on the floor covered with blood.

Forro called for backup. DepuDan Showalter responded and
entered through a side door, whibe had found unlocked. He
searched the house and found three more bodies on the basement
floor.

Detective Bart Giesey found [AhmsfiIMCI WorldCom employee
badge on the basement flooean the bodies. Records from
[Ahmeds] employer, MCI WorldCom ililliard, Ohio, revealed that
[Ahmeds] badge was last used7al9 p.m. on September 10, 1999.



Through several inquiries, police learned that [Ahmed] was
scheduled to depart from JFK [émhational Airport in New York] for
Lahore, Pakistan, that evening.rli& that day, [Ahmed], through a
travel agent, had booked a fligltaving for Pakistan that same
evening. [Ahmed] arrived at the agarttome with both of his sons
and asked if he could leave thenthwthe agent, saying that his wife
would pick them up soon. [Ahmgdrote on the back of his and
Lubainds marriage certificate, which lgave to the agent, that he
was leaving his sons to be handed over to his wife. [Ahmed] also
signed his car over to the agefthe agent then drove [Ahmed] to
JFK to catch his flight to Pakistan.

At 8:10 p.m., Robert Nanni, a policHioer stationed aiFK, learned

that [Ahmed] was a murder suspect and that he had checked in for a
flight scheduled to leave for Riatan at 8:55 p.m. [Ahmed] was
located and arrested. Nannticed a large laceration on [Ahmispl

right thumb. Nanni read [Ahmegdis rights and called airport
paramedics to attend to [AhmisH thumb. Among the items
confiscated from [Ahmed] wasn attaché case containing 15
travelets checks totaling $7,500, his will, and $6,954.34 in cash.

At trial, Dr. Manuel Villaverde,the Belmont County Coroner,
testified that he had been calledhe crime scene on September 11,
1999. All four victims appeared twave died from blood loss from
slashes on their necks. Basmud the condition of the bodies, he
determined that the victims had been killed at approximately 3:00
a.m. that day, with two to four hourgriation either way.

A deputy coroner for Franklin dinty performed autopsies on all
four victims and concluded thatach victim had died from skull
fractures and a large cut on the neck.

Diane Larson, a forensic scien@gthe DNA-serologgection of the
Bureau of Criminal Identification and InvestigatioiBCI”),
concluded that the DNA of blood found in the kitchen of Lubaina
home matched [Ahmés] DNA profile. The probability of someone
else in the Caucasian population m@vhat same DNA profileis 1 in
7.6 quadrillion, and in the African-American population, the
probability is 1 in 65 quadrillion.

State v. Ahmed.03 Ohio St. 3d 27, 27-30, 2004-Ohio-419¢ §t2-20 (2004).



PROCEDURAL HISTORY *

Ahmed was found guilty of theggravated murders of Lubaina Bhatti Ahmed, Abdul Bhatti,
Ruhie Ahmed, and Nasira Ahmed on January 25, 208dpendix, Vol. 2 a58-268.) Each count
also carried a multiple-murder specification, and the count concerning’Slasinaer included the
additional specification of murder of a child under the age of thirte@enrAhmed was found guilty
of those specifications as welld. Following a mitigation hearing, the jury recommended a
sentence of death on each of tlaurf aggravated murder counid, at 320-27, and after
independently weighing the aggravating circuanses and mitigating factors, the trial court
imposed a sentence of death. (Appendix, Vol. 2 at 359-371; Vol. 3 at 14-16.)

On April 29, 2002, Ahmed pursued a direct appedhe Ohio Supreme Court, advancing
nineteen propositions of law. (Appendix, Vol. 246-484.) The state supreme court denied each
of Ahmeds propositions of lanstate v. Ahmed 03 Ohio St. 3d 27, 2004-Ohio-4190 (2004), and a
subsequent motion to reconsider was also dé€Aipdendix, Vol. 3 at 429-446). The United States
Supreme Court later denied Ahn'egetition for a writ of certiorari. (Appendix, Vol. 5 at 170.)

On December 2, 2004, Ahmed filed an applicatmreopen his direct appeal alleging his
appellate counsel provided ineffective assistawben they failed to raise an additional ten
propositions of law. (Appendix, Vol. 5 at 72-8That application, along with a motion to amend

the application were denied by the Ohio Sumpe Court on March 2, 2005, because Ahmed failed to

lAlthough he was at all times represented by counsel, Ahmed filed volunginmesmotions, etc.
throughout his state-court proceedings. EBhomtions will be discussed in the Césidnalysis of Ahmeésd grounds
for relief if and when they are relevant to the issue at hand.



comply with the 90-day filing deadline for applicatiangeopen set forth in Ohio S. Ct. Prac. R. XI,
Section 6(A). (Appendix, Vol. 5 at 113.)

At the same time, Ahmed was pursuing post-cctiov relief in the stattrial court alleging
fifteen claims for relief. (Appendix, Vol. &t 189-233.) Ahmed later amended his petition to
include a sixteenth claim for relief (Appendix, V8lat 68-71), and a seventeenth claim for relief,
id. at 114-18). His petition for post-conviction rékeas denied (AppendiX/ol. 8 at 319-46), and
on March 24, 2006, Ahmed appealed that decisiothéo state court of appeals raising six
assignments of error (Appendix, Vol. 9 at 85-130)e ¢burt of appeals, however, affirmed the trial
courts denial of Ahmed post-conviction petitionState v. AhmedNo. 05-BE-15, 2006-Ohio-7069,
2006 WL 3849862 (Ohio App."Dist. Dec. 28, 2006). The Suprer@ourt of Ohio declined to
exercise jurisdiction over a further appeal te @hio Supreme Court (Appendix, Vol. 10 at 3-39)

and dismissed the case as not involving any substantial constitutional qudstoni21

ANALYSIS
Since Ahmed filed his Petition for a Writ of Habeas Corpus well after the effective date of
the Anti-Terrorism and Effective Death Penaist of 1996, 110 Stat. 1214, the amendments to 28
U.S.C.§ 2254 embodied in that Act are applicable to his petiti@eePetition, Doc. No. 35.)
The Sixth Circuit has summarized the standard of review under the AEDPA as follows:

Under the Antiterrorism and Efttive Death Penalty Act of 1996
(AEDPA) . . ., afederal court

2Although a document purporting to be an Entry dismissing Arsraggbeal from the denial of his post-
conviction petition does appear at the designated page,nefther a signature of any Ohio Supreme Court justice
or clerk, nor does it possess a file stamp indicating tatstactually filed. The docket in the state supreme court
case, however, reveals th&tGopy of entry sent to cletloccurred on June 6, 2007. (Appendix, Vol. 10 at 2.)



may not grant a writ of habeas to a petitioner in state custody
with respect to any claim adjudieaton the merits in state court
unless (1) the state court's decision “was contrary to, or involved
an unreasonable application of, clearly established Federal law,
as determined by the Supreme Court” . . . or (2) the state court's
decision “was based on an unre@asble determination of the
facts in light of the evidenceresented in the State court
proceedings.”

Taylor v. Withrow 288 F.3d 846, 850 {6Cir.2002) (quoting 28
U.S.C. § 2254(d)).

This standard requires the federal courts to give considerable
deference to state-court decisiom$erbert v. Billy 160 F.3d 1131,

1135 (8" Cir.1998) (“[the AEDPA] tellfederal courts: Hands off,
unless the judgment in place is based on an error grave enough to be
called unreasonable.”) (citation and quotation marks omitted).

The first line of analysis undehig] AEDPA involveghe consistency

of the state-court decision withisting federal law. A state-court
decision is considered “contrary to . . . clearly established Federal
law” if it is “diametrically different, opposite in character or nature,
or mutually opposed.’Williams v. Tayloy 529 U.S. 362, 405 [sic]
(2000) (emphasis and quotation marks omitted). Alternatively, to be
found an “unreasonable application of clearly established Federal
law,” the state-court decision must be “objectively unreasonable” and
not simply erroneous or incorredd. at 409-11.

The second line of analysis unddrdt AEDPA concerns findings of

fact made by the state courts.hE] AEDPA requires federal courts

to accord a high degree of deference to such factual determinations.
“A federal court is to apply a presumption of correctness to state
court findings of fact for habeaorpus purposes unless clear and
convincing evidence is offered t@but this presumption. The
[federal] court gives complete deference to the . . . state court's
findings of fact supported by the evidenceMicAdoo v. Elp 365

F.3d 487, 493-94 {6Cir.2004) (citations omitted).

Nields v. Bradshay482 F.3d 442, 449 Y6Cir. 2007)(parallel citations omitted). Of course, the
“clear and convincing eviderickeing offered to rebut the preaption of correctness due a state

courts factual findings refers to evidence found within the state court reCaitkn v. Pinholster



556 U.S. __ ,_ , 131 S.Ct. 1388, 1398 (2011); 28 US2254(d)(2). The Sixth Circuit has
agreed that pursuant®nholsterunder 28 U.S.G§ 2254(d)(1), when addressing a claim that was
adjudicated on the merits by the state court, the habeasaewrew is limited to the record that
was before the state couBray v. Andrews640 F.3d 731, 737 {6Cir. 2011). In addition, federal
courts are explicitly limited by the statutory langudgelf to evidence that was before the state
court when 28 U.S.G§ 2254(d)(2) is applicable.

As the court of appeals has statédegeral courts need not reviewery point of error raised
by ahabeaspetitioner’ Hoffner v. Bradshaw622 F.3d 487, 495 {6Cir. 2010). The court
explained:

When &‘state prisoner has defaulted his federal claims in state court
pursuant to an independent and adézjsiate procedural rule, federal
habeas review of the claims is barred unless the prisoner can
demonstrate cause for the default and actual prejudice . . . or
demonstrate that failure to coter the claims will result in a
fundamental miscarriage of justit€Coleman v. Thompsps01 U.S.
722,750 (1991). Inthis circuit, to determine whether a federal claim
has been procedurally defaulted, we apply the three-prong test
initially laid out inMaupin v. Smith785 F.2d 135 (BCir. 1986):

First, the court must determine that there is a state
procedural rule that is applicable to the petitimetaim

and that the petitioner failed to comply with the rule . . ..
Second, the court must decide whether the state courts
actually enforced the state pemlural sanction . . .. Third,
the court must decide whether the state procedural forfeiture
is an“adequate and independesiate ground on which the
state can rely to foreclose review of a federal constitutional
clam....

Jacobs v. Mohr265 F.3d 407, 417 {6Cir. 2001) (quotindiaupin,
785 F.2d at 138). If the state prdoeal rule was not complied with
and that rule was dadequate and independéegtound for default,
we may still excuse the default if the petitioner can demonsthate
there wascauséfor him not to follow the pscedural rule and that he



was actually prejudiced by tlaleged constitutional errérMaupin,
785 F.2d at 138.

Hoffner, 622 F.3d at 495 (parallel citations omitted)isltvith these principles in mind that this

Court considers Ahmésitwenty-seven grounds for relief.

First Ground for Relief

In his first ground for relief, Ahmedontends he was deprived of Higndamental right to
his own funds to employ counsel of choice, giedefense and employ experts of his choosing.
(Petition, Doc. No. 35 at PagelD 173.) Respondegutes the claim is both procedurally defaulted
and meritless. (Return of WrlDoc. No. 61 at PagelD 970-73.) Ahmed disputes that the claim is
procedurally defaulted, and contends that thes statirt addressed the merits of his claim on six
different occasions. (Traverse, Doc. No. 71 at PagelD 1648-84.)
Procedural Issues

It is true, as Ahmed asserts, that Respahdiéed a Motion to Dismiss Procedurally
Defaulted Claims (Doc. No. 39) approximatelyea months after Ahmed filed his Petition, seeking
dismissal of several of Ahmedhabeas claims, but not the instant ground for relief. Shortly after
this case was transferred to the undersigned sitad¢ Judge, this Court recommended that the
Motion to Dismiss itself be denied and instegtthat Respondent should instead include the
procedural defense in his Return of Writ so thatcase could be decidad a whole. (Doc. No.
57.) Neither party filed objections to tRReport and Recommendations, and it was adopted by
District Judge Michael H. Watson on Septenib&r2010. (Doc. No. 58.) Thereafter, Respondent
filed his Return of Writ which included his procedural defenses. (Doc. No. 61.)

1. Ahmed’'s Argument that Respondent Waved Procedural Default Defense

9



Ahmeds argument that Respondent waived tloepdural defense by excluding it from his
Motion to Dismiss fails. The Rules Governing Habeas Corpus Cases Under 288§J2252.
specifically allow for procedural defenses to be raised in Respdsdettirn of Writ (also called
“the answe?). Habeas Rule 5(b). In addition,d=dR. Civ. P. 12(b)(6), upon which Respondent
relies in his Motion, states that a motion to dismiss on the basis that an opponent has failed to state a
claim upon which relief can be granted may be rais¢dng pleading allowed or ordered under
Rule 7(a)! That rule includes pleadings such as clamps and answers, and nothing in the rules
mandates that a motion to dismiss on a grout ss that relied upon by Respondent must be
raised any earlier, although they certainly providedkahue should a partysti to proceed in that
direction before filing his or her answer. Ahrtettliance oiGranberry v. Greer481 U.S. 129,
134-35 (1987) is misplaced since in that c#se Supreme Court was discussing the Stédure
to raise its procedural defense, the petitioner’s fatluexhaust his claim, at the district court level
and was attempting to do so in the appellate tc@uiset of circumstances not present here.
Accordingly, Respondent did not waive a proceddedénse by neglecting to include his argument
that Ahmedks first ground for relief is procedurally defaulted in his ultimately unsuccessful Motion
to Dismiss.

2. Ahmed’s Argument that the Ohio Supreme Cout Addressed the Merits of His Claim

Ahmed also argues that his claim is preseffeedhabeas corpus review because the Ohio
Supreme Court considered the merits of thentlan direct appeal. (Traverse, Doc. No. 71 at
PagelD 1649-50.) He refers this Court to his é&nth proposition of law in his appellate brief, but
that proposition relates Ahm'asctontention that the trial court erroneously refused to allow Ahmed

to represent himself agpao sedefendant, which is the subjeafthis third ground for relieinfra.

10



(Appendix, Vol. 3 at 426-28.) Raising that claim on direct appeal does not preserve the instant claim
for habeas corpus review.
3. Ahmed’s Argument that He Raised his Claim in a State Court Motion to Reconsider
Next, Ahmed argues he presethras claim by raising it in pro semotion to reconsider the
Ohio Supreme Cou# denial of his direct appeal. (Vease, Doc. No. 71 at PagelD 1650-52.)
Ignoring, for the time being, thahe Ohio Supreme Court hésniformly held that criminal
defendants have no right to hybrid representatioan they are already represented by couressl,
Ahmed has been every step of the waitate v. Tenacd 09 Ohio St. 3d 451, 452-53, 2006-Ohio-
2987 atfl 10 (2006), this Court observestln Ohio, a motion for reconsideration of a direct appeal
in the supreme court is limited. Under the aggidie rule, such a motion may only be filed with
respect to the following: (1) the Supreme Csuefusal to grantrisdiction to hear a discretionary
appeal, (2) thesua spontalismissal of a case, (3) the gragtiof a motion to dismiss, or (4) a
decision on the merits of a cagehio Sup. Ct. Prac. R. XI, Section 2(A). A motion to reconsider,
therefore, is not an appropriate vehicle througltivto introduce new propositions of law that were
not included in the initial appeal. This inter@atgon of the rule governing state supreme court
practice is consistent with the corresponding rule applicable to the coappesls in Ohio. That
rule expressly provides that an application for reconsideration is limit&hyocause or motion
submitted on appedknd has consistently been interpretegroviding an avenue through which an
appellant maycall[] to the attention of the court an obvicersor in its decision or raises an issue
for consideration that either was not consideredl at was not fully considered by [the court] when
it should have beeh.Seee.g, Matthews v. Matthew$ Ohio App. 3d 140 (Ohio App. {Mist.

1982) (paragraph two of the syllabus). It does nowalle presentation of new claims of error. In

11



other words, a motion for reconsideration is neeaond bite at the apple, but rather is a second
chance to chew on and digest the first biteang&quently, raising a new claim in a motion for
reconsideration does not satisfy the requirementaltdim must be fairly presented in a timely
manner to the state court before it can be raised in federal habeas corpus.

Ahmed argues that the state supreme tsummary denial of hisro semotion for
reconsideration constituted a decision on the merits in thisHarsiiagton v. Richteworld. 131
S.Ct. 770 (2011). But whildarrington does not require written opinions from the state courts, it
does hold that the presumption that state couminsary dispositions are merits decisions may be
overcomée&when there is reason to think some other explanation for the state dearsion is more
likely.” Id. at 785 iting Ylst v. Nunnemakeb01 U.S. 797, 803 (1991). As has been discussed
above, there are at least two procedurally based explanations for the Ohgodsnial of Ahmed
motion for reconsideration that are more likely tllamerits decision: (1) it is unlikely the state
court would have addressed the merits of Ahmedo se motion since he was at all times
represented by counsel and therefore not edtiite hybrid representation, and (2) the state
procedural rule allowing motions for recorsidtion does not contemplate new claims being
presented to the state court in such filings. @fwee, this Court does not presume that the Ohio
Supreme Court denied Ahniegro se motion for reconsideration on its merits, and instead
concludesit was denied on both of the proceduralmpls discussed. It also appears that the rule
against hybrid representation is firmly establéhed regularly followed in the Ohio courtSee
State v. Martin103 Ohio St. 3d 385, 2004-Ohio5471 (2004) (paragraph one of the sylBiates);.
Ferguson 108 Ohio St. 3d 451, 466, 2006-Ohio-1509 &7 (2006) State v. Tenagd 09 Ohio St.

3d 451, 452-53, 2006-0Ohio-2987%af0 (2006)State v. Martin103 Ohio St. 3d 385, 391, 2004-
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Ohio-5471 aff 32 (2004)State v. Taylqro8 Ohio St. 3d 27, 34, 2002-Ohio-701 % a3 (2002);
State v. Cassan®6 Ohio St. 3d 94, 100, 2002-Ohio-375y &7 (2002) State v. Keena81 Ohio
St. 3d 133, 138 (1998gtate v. Landrunb3 Ohio St. 3d 107, 119 (199&tate v. ThompseB3
Ohio St. 3d 1, 6-7 (1987§htate v. Packe 88 Ohio App. 3d 162, 168-69, 2010-Ohio-262% 20
(Ohio App. 6" Dist. 2010);State v. Pilgrim 184 Ohio App. 3d 675, 2009-Ohio-5357 (Ohio App.
10" Dist. 2009) (paragraph five of the syllabuBfate v. Litten174 Ohio App. 3d 743, 747, 2008-
Ohio-313 atf 19 (Ohio App. 8 Dist. 2008);State v. Beavel19 Ohio App. 3d 385, 401-2 (Ohio
App. 11" Dist. 1997);State v. Day72 Ohio App. 3d 82, 86 (Ohio App"Dist. 1991):State v.
Carter, 53 Ohio App. 2d 125, 129 (Ohio Apg" Dist. 1977).

Although there exists no explicit enforcementtad Ohio Supreme Court rule specifically
prohibiting the raising of new claims of errornmtions for reconsideration in direct appeals in
death penalty cases, the lineage of the firsicedural ground suffices to establish Ahteed
procedural default. Ahmed has made nonapteto demonstrate cause and prejudice for the
procedural default of his claim in this sectafrhis argument, leaving it unexcused. Thus, Ansed
first ground for relief has not been preserved foelaalrorpus review by Hisving raised the issue
in hispro semotion for reconsideration of his direct appeal in the Ohio Supreme Court.

4, Ahmeds Argument that he Preserved his Clan in a Motion to Disqualify the Ohio
Public Defenders Office

Ahmed also contends procedural default efdtdim was prevented by his having raised it in
his most unwieldily titledpro se“Motion to Disqualify and Remove the Ohio Public Defersler
Office From All Representatioof Defendant-Appellant and Stay All Proceedings Until Counsel
Can Be Employed and Arranged by the CounsulatgQdficials of Pakistan Under the Provisions

of Vienna Convention and Request for Court Ofideat All Funds of Defendd Presently Held By
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Sheriff, Auditor and Courts of Common PleaBBetmont County Be Released to Counsulate [sic]
Officials.” (Traverse, Doc. No. 71 at PagelD 16B®pendix, Vol. 3 at 223-36.) That motion
suffered the same fate in the state supreme court as did Ahmetion for reconsideration just
discussed abovsgeid. at 244, and stands in the same procedural stance as does that prior motion,
which is to say that it did not preserve Ahrisefirst ground for habeas corpus review.

5. Ahmeds Argument that he Preserved his Clan in an Application to Reopen Direct
Appeal

Next, Ahmed argues that the Ohio Supreme Court addressed the merits of his first ground
when the court denied his application to reopeulinect appeal based on the ineffectiveness of his
appellate counsel, thereby preserving his claim for habeas review. (Traverse, Doc. No. 71 at PagelD
1652-61.) Presumably, Ahmed means to say tkhtding in his applicatin to reopen the argument
that his appellate counsel were ineffective for figilto include in his direct appeal a claim that
“[t]he trial court . . . actively engadén conduct to frustrate Mr. Ahmiscefforts to retain counsel of
his choosingwas tantamount to raising the underlyaigim itself. (App. to Reopen, Appendix,

Vol. 5 at 74.) The application to reopen wasgarily denied by the state court because Ahmed
failed to comply with the 90-day filing deadline in Ohio Sup. Ct. Prac. R. XI, Sectior’@(Agt

113.

3Nevertheless, nearly three years later, Ahmed filptbaeapplication to reopen his direct appeal in
which he argued the ineffectiveness of his appellate cotorsleir failure to raise the instant claim as error on
direct appeal. (Appendix, Vol. 5 at 225-34.) Ahmed doeglisotiss that application in his Traverse, nor does he
indicate what became of it in the stateid. No entry disposing of the aption is indicated in the index to the
Appendix, and the Court has searched the remaindke difth volume of the Appendix, some 175 pages or so,
without finding any ruling concerning Ahmeagbro seapplication. The court is reluctant to search the remaining
volumes of the Appendix in search of the document, ar SAhmed ignores it in his Traverse, the Court will do so
here.

14



Ahmed offers three explanatioas to why the state colgtlenial on timeliness grounds was
incorrect. First, he contends that runningtloé time for filing was tolled until counsel was
appointed to represent him in litigating his applmato reopen. (Traverse, Doc. No. 71 at PagelD
1654.) Absence of counsel, however, has not been accepted by the Ohio Supreme Court as good
cause for an untimely filing of application, even in capital casestate v. Hoffnerl12 Ohio St.
3d 467, 467-68, 2007-Ohio-376 Yl 3-6 (2007). The state court has also made it clear that an
appellants lack of legal knowledge does not estdbfizod cause for failing to seek timely relief
either. Id. atY 7.

Second, Ahmed contends that the time fon@lhis application to reopen was tolled during
the pendency of his motions to reconsider issuesdaishis direct appeal and that the state tourt
denial on timeliness grounds was erroneous. (Tsay®oc. No. 71 at PagelD 1654-55.) He cites
Ohio Sup. Ct. Prac. R. Xl, Section 4(A)(for the proposition that a timely motion for
reconsideration stays the mandate until the motideegded. Since just before the Ohio Supreme
Court entered judgment on Ahmedlirect appeal, that rule has read as follows:

Section 4. Issuance of mandate
(A)  After the Supreme Court balecided an appeal on the

merits, the Clerk shall issue the mandate. The

mandate shall be issued #i@ys after entry of the

judgment, unless a motion for reconsideration is filed

within that time in accorda® with Section 2 of this

rule.

(1) If a motion for reconsideration is filed but
denied, the mandate shall be issued when the
Supreme Court recongts the case and when
the entry on reconsideration is filed with the
Clerk.

Pursuant to that rule, the mandate in Ahtaedse issued on October 27, 2004, and that is the date

that Ahmed argues is the triggering event foritdginning of the 90-day time within which he had

15



to file his application to reopen his direct appeal. But the part of the rule that provides for
applications to reopen explicitly states thiggering event is the Ohio Supreme Ctauentry of
judgment, not entry of the mandate. OhupSCt. Prac. R. XI, Séon 6(A). In Ahmeds case, that
triggering event, the filing adhe judgment entry, occurred on August 25, 2004. Ninety days from
that date was November 23, 2004, Ahitmed did not file his application to reopen his direct appeal
until December 21, making it out of time. Ahmedydes no authority for his contention that the
filing of a motion for reconsideration tolls t®@-day period, and this court has found none in its
own research.

In addition, it makes sense that the two psses are independent of one another since they
exist to remedy distinctly different problemsAs noted earlier, a motion for reconsideration
basically provides a way for an ajipte court to correct errors in a decision, whereas an application
to reopen a direct appeal provides a procesaigir which an appellant can assert an ineffective
assistance of appellate counsel claim. Thosetwposes do not overlap in any way, so it would be
illogical to condition or link the allowable timerfdiling one on the other; both can be pursued
simultaneously without compromising an appelgposition in either. Accordingly, Ahmsd
argument that his motion for reconsideration totleltime within which he had to have filed his
application to reopen fails to rescue his first ground for relief from procedural default.

Even if his application to reopen had bé&erely, however, the underlying claim that Ahmed
had been denied his right to retain counsel ®thbice would not have been preserved for habeas
review. Because claims of ineffective assistarf@ppellate counsel are based on an analytically

distinct legal theory from the underlying claims aggplication to reopen direct appeal does not save
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the underlying claims from defaulDavie v. Mitchell 547 F.3d 297, 312 {b6Cir. 2008),citing
White v. Mitchell431 F.3d 517, 526 {6Cir. 2005).

Finally, Ahmed contends that the 90-day periadifimg his application to reopen his direct
appeal was tolled during the time he sought anddeaged a writ of certiorari in the United States
Supreme Court. (Traverse, Doc. No. 71 at PagelD 1655.) He argues that as long as his petition was
pending in the Supreme Court, his direct appeal nad final, and therefore the time for filing an
application to reopen his direct appeal had not begun rundingting Morgan v. Eadsl04 Ohio
St. 3d 142, 145-46, 2004-Ohio-61101at8 (2004). The cited paragraph explains one reason why
the Ohio Supreme Court has not treated applicatmmeopen as if they were part of the direct
appeal in criminal cases, stating that procegslito reopen a direct appeal move forward on a
schedule different from that ofdldirect appeal, and identifying the journalization of the appellate
judgment as the end of direagipeal as of right. How this reasoning supports Afsradument is a
mystery to the Court, especially because, an\hry same case, the Ohio Supreme Court held
applications to reopen to be a collateral post-caimvicemedy, rather than parftthe direct appeal
processlid. at] 25-26. In spite of that holding, Ahmed miaims that an application to reopen is a
part of direct appealMissing from his argument is any assertion that the time for filing collateral
post-conviction proceedings is also tolled dgrithe filing period fora petition for a writ of
certiorari in the United States Supreme Court. That is for good reason: in disddssijaq V.
Eads the Sixth Circuit Court of\ppeals has observed tpd]n direct review, the time for filing of
petitions of certiorari and proceedings in the Whiitates Supreme Court do not count towards the
limitation period. On collateral review, they tloLopez v. Wilson426 F.3d 339, 346 {6Cir.

2005),quoting Lambert v. WardeiNo. 01-3422, 2003 WL 22071466 at *3'(6ir. Sept. 2, 2003).
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Accordingly, Ahmedsk first ground for relief is not saved frgmnocedural default by tolling of the
90-day filing period for a petition for a writ of certiorari in the Supreme Court.
A. Ahmed’s Argument that the 90-Day Filing Dedline for Applications to Reopen
a Direct Appeal is not an Independenaind Adequate State Procedural Ground
Upon Which to Base a Procedural Default
The Court finds, below, that the timelgse requirement of Ohio’s rule concerning
applications to reopen direct appeals was natdependent and adequate state ground capable of
precluding federal habeas corpus review atithe the rule was applied in Ahmed’s caSedFifth
Ground for Relief. That does not salvage Ahmed’siclhiat he was deprived of his right to retain
counsel of his choice from procedural default, however. The Sixth Circuit Court of Appeals has
reaffirmed that that in the context of an apgiima to reopen a direct appeal in the intermediate
court of appeals, the application “preserveshfambeasreview only the ineffective assistance of
appellate counsel arguments, notdinelerlying substantive argumentafNogenstahl v. Mitchell
668 F.3d 307, 338 {bCir. 2012) citing Lott v. Coyle261 F.3d 594, 612 {&Cir. 2001). There is no
reason to believe an application to reopen actliappeal in the Ohio Supreme Court would or
should be treated any differently. Consequently, Ahmed’s claim that he was denied his right to hire
counsel of his choice was not preserved by histggraised it as a claim underlying his ineffective
assistance of appellate counsel proposed propositiawadh his application to reopen his direct

appeal.

B. Ahmeds Argument that He Can EstablishCause for Procedurally Defaulting
his Claim

Ahmed employs circular logic in arguing thiae reason his claim that he was denied his
right to retain counsel of hisioice was procedurally defaulted was because he was denied his right

to retain counsel of his choice who could héweely filed his application to reopen his direct
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appeal. (Traverse, Doc. No. 71 at PagelD 1658s)a collateral proceeding not part of direct
appeal, however, Ahmed was not entitled to counsel to pursue his application to lempeny.
Wilson 426 F.3d 339 (2005). Rather than wait urdiicsel were retained or appointed, Ahmed
could have filed his application to reopen his diegaieal himself to avoits dismissal by the state
court on timeliness grounds, and subsequent procetkfeallt in this Court. Although the Supreme
Court has recognized a criminal defentanmtght to effective assistance of counsel at trial,
Strickland v. Washingtord66 U.S. 668 (1984), and on thesfidirect appeal of righguvitts v.
Lucey 469 U.S. 387, 396 (1989)ouglas v. California372 U.S. 353 (1963), it has not extended
that right into the collateral application-to-reopeewlirect-appeal context. In other words, the
absence of counsel, whether retained or appointed, éxcuse for failing to file an application to
reopen a direct appeal in a timely manner. Cagusetly, Ahmed has not demonstrated cause for the
default.

6. Ahmeds Argument that he Preserved his Claim by Raising it ifPro Se Post-Conviction
Petitions

Finally, Ahmed appears trgue that by raisin@ number of post-conviction claims pro’se,
which the trial and appellate courts refusedansider because Ahmedsu&presented by counsel,
and over which the Ohio Supreme Court declineggiction, he preserved this specific claim for
habeas review. (Traverse, Doc. No. 71 at Eag661-65.) The Court observes that the documents
to which Ahmed directs its attention appeatb®incomplete, as both terminate mid-sentence
(Appendix, Vol 7 at 310-16; Vol. 8 at 6-9). Thest of those documents was filed on October 3,
2002,id., and a docket entry on thadate indicates that th@o sepetition submitted by Ahmed

would be lodged in the official file but th#te court would not act upon it because Ahmed was
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represented by counsel and because the matter foas thee Ohio Supreme Court. (Appendix, Vol.
8 at 1.) The second of tipeo sepost-conviction petitions was filed on October 11, 2002.

The pro sepost-conviction documents themselves are a rambling inventory of statements
apparently made during Ahmedrial by withesses and attorneys with which Ahmed takes issue.
With no better guidance from Ahmed as to whareither petition the Court might find argument
relevant to the instant claim, this Court is ueetbl conclude that Ahmed raised the claim impinis
se petition. Ahmets argument that the Ohio Supreme Court addressed the claim by denying
jurisdiction over higro-sepetition is simply nonsensical.

A. Ahmed’s Argument that Ohio Has No Rule Prohibiting Hybrid Representation

In an attempt to salvage his claim fromgedural default, Ahmed argues that Ohio has no
procedural rule prohibiting hybrid representatibat that argument is disproved by this Ctaurt
discussion of that issue under Ahrtgetthird argumentsupra that he preserved the instant claim.
The cases to which Ahmed cites to support his argtita¢he contrary are, for the most part, cases
that came after his in the Ohio appellate courtse United States Supreme Court has indicated that
whether a state procedural rule is firmly ebsdied and regularly followed for procedural default
purposes is determined by looking at the agd®f the date it was applied to the petitioaeasdy
the state courtFord v. Georgia498 U.S. 411, 423-24 (1991). In additiorfrie can béfirmly
establishedand‘regularly followed. . . even if the appropriagxercise of discretion may permit
consideration of a federal claimsome cases but not in othérg§valker v. Martin__ U.S.
_,131S.Ct. 1120, 1128 (2014ifjing Beard v. Kindler558 U.S. 53, 130 S.Ct. 612, 618 (2009).

Ahmed concedes that if a rule against hybrigreésentation does exist in Ohio, it was actually
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enforced against him by the trial court and theestaurt of appeals. (Traverse, Doc. No. 71 at
PagelD 1662.)

B. Ahmeds Argument That the Rule Was Not an Independent and Adequate State
Procedural Ground

Ahmed cites eight cases from tBhio Seventh District Court of Appeals in which he claims
the rule against hybrid representation was not endloomtending that enforcemt of the rule is, at
best, inconsistent. (Traverse, Doc. No. 71 gea 1663.) Only four of those cases predate the
state courté application of the rule to Ahmesicase; the rest are irrelevant to any determination as
to whether the rule was regularly enforced at the time it was applied in Ahozesa (Appendix,

Vol.8 at 319, 323)Ford, 498 U.S. at 423-24.

The four Seventh District Counf Appeals cases cited by Ahmed that predate his own case
areState v. PateNo. 03-BE-41, 2004-Ohio-1553, 2004 WL 614986 (Ohio AS{Diat. March 24,
2004),State v. GistNo. 03 CO 10, 2003-Ohio-7018, 2003 WL 22998486 (Ohio A‘B[ﬁ)ié’t. Dec.

17, 2003)State v. TaravellaNo. 02-HA-542, 2003-Ohio-4882003 WL 22120272 (Ohio Ap7

Dist. Sept. 8, 2003), arfftate v. GistNo. 99-CO-34, 2002-Ohio-5241, 2002 WL 31170255 (Ohio

App. 7" Dist. Sept. 27, 2002). It is true that in tha@sses, the court of appeals addressed in some
fashion the appellartpro seassignments of error even though the appellants were represented by
counsel. In many more cases, however, the rule against hybrid representation was enforced during
the years prior to its application in Ahmedase.State v. Tenace 09 Ohio St. 3d 451, 452-53,

2006-0Ohio-2626 at 1 10 (2006gtate v. Fergusqri08 Ohio St. 3d 451, 466, 2006-Ohio-1502 at

“The trial court applied the rule in its March 8, 20BBdings of Fact and Conclusions of Law (Appendix,
Vol. 8 at 323), and the Seventh District Court of Appeals applied the rule to Ahoase the following year in its
Opinion, State v. AhmedNo. 05-BE-15, 2006-Ohio-7069, 2006 WL 3849862 (Ohio APjDi&t. Dec. 28, 2006).
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97 (2006);State v. Martin 103 Ohio St. 3d 385, 390, 2004-Ohio-547H&81 (2004);State v.
Taylor, 98 Ohio St. 3d 27, 34, 2002-Ohio-7017 at 1 43 (20®X2)e v. Cassan®6 Ohio St. 3d 94,
99-100, 2002-Ohio-3751 at 1 34-37 (20(&pte v. Keena®1 Ohio St. 3d 133, 138 (1998}ate

v. Landrum 53 Ohio St. 3d 107, 119 (199@tate v. ThompspB3 Ohio St. 3d 1, 6-7 (198 Jtate

v. WestNo. 2-06-04, 2006-Ohio-5834 1] 30-31, 2006 WL 3159354 (Ohio Apg® Bist. Nov. 6,
2006);State v. DavisNo. 05-AP-193, 2006-Ohio-193 |1 10-12, 2006 WL 2780177 (Ohio App.
10" Dist. Sept. 28, 2006%tate v. GreenlealNo. 2005-P-0017, 2006-Ohio-431 7t 70-71, 2006
WL 2390253 (Ot App. 11" Dist. Aug. 18, 2006)State v. HaineNo. 05-AP-55, 2005-Ohio-5707
at9 34-35, 2005 WL 2789065 (Ohio App.“Dist. Oct. 27, 2005)State v. LemkeNo. 90-C-51,
1992 WL 150219 at *6 (Ohio App™Dist. June 26, 1992); but SBtate v. Martin No. 87339,
2006-Ohio-5012 & 3 n.1, 2006 WL 2776522 (Ohio Apg" Bist. Sept. 28, 2006) (suggesting that
pro semotions fall outside what is considered “hylmegresentation”). Aglast one Ohio court has
noted that where pro sedefendaris appointed standby courn'sedssistance goes beyond mere
consultation, such hybrid representation may constitute reversible Stabe.v. Bumphuslo. E-
03-043, 2005-Ohio-536 T 14, 51, 2005-WL 327187 (Ohio App"®@ist. Feb. 11, 2005).
Although somewhat different from Ahmadsituation, those cases illustrate the strength of the
prohibition against hybrid representation. Peshamst succinctly and unequivocally, the Ohio
Supreme Court statedhartin, “Today we reaffirm antold that in Ohio, a criminal defendant has
the right to representation by counsel or to proggedewith the assistance of standby counsel.
However, these two rights are independent of etloér and may not be asserted simultanedusly.

103 Ohio St. 3d at 390, 2004-Ohio-547H&82.
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That a particular trial court and court of apgealght have disregarded, in their discretion
decided not to enforce the rule in a few cases does not negate its firm establishment or its regular
enforcement. A petitioner must show more tla@noccasional act of grace by a state court in
excusing or disregarding a state procedural foitea federal court to conclude that the state
procedural rule is inadequatedause it is inconsistently appliedutchison v. Bell303 F.3d 720,
737 (8" Cir. 2002) citing Coleman v. Mitchell268 F.3d 417, 429 {&Cir. 2001). A procedural rule
need not be followed in every case; it is sufficiéittis applied in the vast majority of case®yrd
v. Collins, 209 F. 3d 486, 521 {6Cir. 2000),citing Dugger v. Adams489 U.S. 401, 410 n. 6
(1989). Moreover, the Supreme Court has held‘thdiscretionary state procedural rule can serve
as an adequate ground to bar federal habeas réviaard v. Kindley558 U.S. 53, 130 S.Ct. 612,
618 (2009). Thus, Ahmésicitation of four cases in which at court of appeals did not enforce
the rule against hybrid representation fails to petsuhis Court that the rule is neither firmly
established nor regularly followed.

C. Ahmed's Argument That He Can Demonstate Cause and Prejudice Excusing

His Procedural Default

Finally, Ahmed contends that eviéthis Court determines that Ohio does have a procedural
rule against hybrid representation, and even at tlule was firmly established and regularly
followed at the time it was applied in his case, he can establish cause and prejudice excusing his
procedural default of his claim. (Traverse, Ddo. 71 at PagelD 1663-65.) He offers as cause his
appellate counséts and post-conviction coun&elfailures to include the instant claim in the
appellate brief and post-conviction petition, respectiviely.Of course, Ahmed claim that he was

denied the right to retain counsslhis choice could only properbe brought in one or the other,
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the direct appeal or the post-coction proceedings. Errors apparent on the trial record are properly
brought on direct appeal, while errors that rely on evidence from outside the Bremtyiclaims,

for instance, must be brought in a petition fortgmsviction relief. Ahmed does not distinguish
between the two in his argument, nor does he ingliwhtt, if any, evidence from outside the record
would have been necessary for his claim to be considered in a post-conviction proceeding.

Taking his claim that his appellate coursaheffectiveness provides cause for the default
first, it is recalled that the Sugrme Court has held that an ineffective assistance of counsel claim
asserted as cause for the procedural defauftathar claim must itself have been preserved in the
state courts Edwards v. Carpente29 U.S. 446, 451-52 (2000). Ahdnhdid present a claim of
appellate counsalineffectiveness for not having raised ithe&ant claim as error on direct appeal.
(Application to Reopen Direct gpeal, Appendix, Vol. 5 at 74.) As noted above, however, that
application was denied as untimely, which this €bas determined was, at the time it was applied
in Ahmeds case, an independent and adequate stategural ground sufficient to preclude habeas
corpus review of the claims asszttin the application. Since Ahniedneffective assistance of
appellate counsel claim is itself procedurally defaulted, it cannot constitute cause for his default of
the underlying claim that he was denied his right to counsel of his choice at his trial.

Ahmed advances the alternative argumenttisgbost-conviction counsel were ineffective
for failing to raise the instant claim in his pastaviction proceedings. There is no constitutional
right to an attorney in those proceedingSoleman v. Thompsp®01 U.S. 722, 736 (1991).
Therefore a habeas petitioner generally cannoinclaeffective assistance of counsel in such
proceedings.Gulertekin v. Tinnelman-Coope340 F.3d 415, 425 {&Cir. 2003) citing Coleman

501 U.S. at 752-53 (1991). A narrow exception to the general staten@osiemanwas recently
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carved out by the Supreme Court.Martinezv.Ryan __ U.S. | /132 S.Ct. 1309, 1315
(2012), the Court held thdfilnadequate assistance of counsel at initial-review collateral
proceedings may establish cause for a prissnmmocedural default of a claim of ineffective
assistance at tridl. But here, Ahmed argument is that his post-conviction (or initial-review)
counsel should have raised the claim that Ahmesldeaied his right to counsel of his choice, not
that they should have raised a claim of trial cousseeffectiveness. Therefore, the exception
announced iMartinezdoes not provide an avenue throughoahlAhmed might establish cause for
the procedural default of his counsel-of-choice claim.

Aside from having failed to deonstrate cause for procedurally defaulting his claim, Ahmed
makes no effort to show how haas prejudiced by the alleged ineffectiveness of his appellate and
post-conviction counsel.

Ahmed has procedurally defaulted his firstgnd for relief and has hdemonstrated cause
or prejudice for the default. Accordingly, hisst ground should be denied as procedurally
defaulted.

Even if Ahmed had preserved the claim fobéas review, however, it would fail. In his
petition, Ahmed alleges thé&ie criminal trial judge, domestic relations court judge and probate
judge of Belmont County, Ohiol[,] coorditeal their actions with the prosecusooffice, sheriffs
office, the Belmont County public defender and the appointed conservator . . . by intentionally
engaging in conduct designed to frustrate petitisredforts to obtain counsel of choitéPetition,

Doc. No. 35 at PagelD 173; Traverse, Doc. No.71 at PagelD 1648.)
In Wheat v. United Stated86 U.S. 153 (1988), the Supre@eurt of the United States

expounded upon a defendamight to retain counsel of his or her choice as follows:
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The Sixth Amendment to the Constitution guarantees“fijatall
criminal prosecutions, the accused shall enjoy the right . . . to have
the assistance of Counsel for his deféhcén United States v.
Morrison, 449 U.S. 361, 364 (1981), we obasat that this right was
designed to assure fairness in the adversary criminal process.
Realizing that an unaided layman may have little skill in arguing the
law or in coping with an imicate procedural systenPowell v.
Alabama 287 U.S. 45, 69 (1932)nited States v. Ash13 U.S. 300,

307 (1973), we have held that thexth Amendment secures the right

to the assistance of counsel, by appuarit if necessary, in a trial for
any serious crimeGideon v. Wainwrigh872 U.S. 335 (1963). We
have further recognized that tharpose of providing assistance of
counsel‘is simply to ensure that criminal defendants receive a fair
trial,” Strickland v. Washingtod66 U.S. 668, 689 (1984), and that

in evaluating Sixth Amendment claim&he appropriate inquiry
focuses on the adversarial process, not on the acsusttionship

with his lawyer as suchUnited States v. Cronid66 U.S. 648, 657
n.21] (1984)[,overruled on other grounds by Sawyer v. Sndav

U.S. 227 (1990)]. Thus, while theyht to select and be represented
by onés preferred attorney is comprehended by the Sixth
Amendment, the essential aimtbé Amendment is to guarantee an
effective advocate for each criminal defendant rather than to ensure
that a defendant will inexorably be represented by the lawyer whom
he prefers.See Morris v. Slappy61 U.S. 1, 13-14 (1983)pnes v.
Barnes 463 U.S. 745 (1983).

The Sixth Amendment right to choose ne@wn counsel is
circumscribed in several important respects. Regardless of his
persuasive powers, an advocate who is not a member of the bar may
not represent clients (other th&imself) in court. Similarly, a
defendant may not insist on repeagation by an attorney he cannot
afford or who for other reasons diees to represent the defendant.
Nor may a defendant insist on the counsel of an attorney who has a
previous or ongoing relationship with an opposing party, even when
the opposing party is the Government.

Id. at 158-59 (parallel citations omitted).
Later, the Supreme Court elaborated on the ofjatcriminal defendant who can afford to
hire his own counsed retain the attorney of his choice. Umited States v. Gonzalez-Lopb48

U.S. 140 (2006), the Court distinguished the right to hiresateorney of choice from the right to a
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fair trial by observing that while the latter requires a showing of prejudice ‘tcobeplete’, the
former does notld. at 146. Instead, the erroneous denial of a non-indigent defesagint to hire
the counsel of his choice was held td'&teuctural errorentitling the defendant to a reversal of his
conviction without a showing of prejudice, and withrequirement that a reviewing court determine
whether the error was harmlesksl. at 150-52United States v. Davijal31 S.Ct. 2139 (2013).
SinceGonzalez-Lopehowever, several federal courts hawacluded that the new rule announced
therein is neither &vatershetirule nor substantive, and that it consequently is not retroactively
applicable. Rodriguez v. Montgomer$94 F.3d 548 (7 Cir. 2010);Rodriguez v. Chandler92
F.3d 863 ( Cir. 2007)Hoffenberg v. United Stateo. 06-3208-pr, 2009 WL 1740050 at **3 n.1
(2" Cir. June 19, 2009%B0onzalez v. Wyndeo. 2006-cv-04842, 2010 WL 962882 (E.D. Pa. Mar.
11, 2010) (adopting Report and RecommendatiGsizalez v. WyndeNo. 06-4842, 2007 WL
7079557 at *3 n.4 (E.D. Pa. Nov. 15, 200&K)ng v. TamezNo. 3:09-cv-0564-D, 2009 WL
4884148 at *2 (N.D. Tex, Dec. 17, 2009Nright v. United StatesNos. 3:98CV355-MU,
3:94CR95-5-V, 2008 WL 943371 ¢ n.2 (W.D.N.C. April 7, 2008)Peters v. Be]INo. 1:06-cv-
880, 2007 WL 3348011 at *1 (W.D. Mich.aM. 8, 2007) (Memorandum Ordeffftarris v.
Diguglielmg No. 07-213, 2007 WL 3120065 at *11 (W.D. Pa. Oct. 22, 2007). Alsroedvictions
became final in 2005%ee Ahmed v. Ohi&44 U.S. 952 (2005)(denying certiorari), akfumed v.
Ohio, 545 U.S. 1124 (2005) (denying reconsideratiorthef denial of certiorari), so the rule
announced ionzalez-Lopethe following year does not applyhis case. Thus, to succeed on his
claim, Ahmed would to demonstrate both that he @enied the right to hiunsel of choice, and

that the fairness of his trial was compromised as a reSek. Wheasupra
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Ahmed contends his claim is governedHaretta v. California422 U.S. 806 (1975), and
Chandler v. Fretag348 U.S. 3 (1954), but thosases are inapposite. Faretta a criminal
defendaris right to represent himself was at issue, metright to hire counsel of choice. In
Chandler a criminal defendant charged with breakand entering a business and stealing items
with a value of three dollars waived his right to counsel, was immediately charged with a
substantially more serious offense, and was theiede continuance to obtain counsel to represent
him on the more serious charge. Thihe issues and circumstance§&arettaandChandlerare
distinguishable from those here.

Ahmed provides a lengthy chronologfhis attempts to hire counsel, but fails to expose any
collaboration, nefarious or otherwise, between the various courts he names, the presdiceor
the public defender, or conservator intended toydam his right to counsel of his choice. On
October 13, 1999, the trial court appointed two adpsn James Nichelson and Eric Costine, to
represent Ahmed at his arraignment. (Octoberl @99, Hearing, Trial Tr. Vol. 3 at 3.) At that
time, Ahmed informed the court that he hadedlito about three attorneys and was intending to
retain private counselld. at 4. Following that hearing, the court filed an entry indicating that
Ahmed did not appear to have the means tognivate counsel, and that public defenders had been
appointed. (Appendix, Vol. 1 80.) By November 24, 1999, Ahmed had neither retained counsel
nor submitted a financial affidavit to the court frarhich the court could determine whether he was
indigent and entitled to appointed counsel who dlaeady been working on his behalf for over a
month. The trial court filed an entry on that datdering Ahmed to submit a financial affidavit to
the court no later than December 1, 1999, and praingothmed from using any of his assets before

his indigency status was determined. (Appendix, Vol. 1 at 141.)
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Under threat of being held in contempt of court (Appendix, Vol. 1 at 206), Ahmed filed a
financial affidavit on February 14, 2000, that does not appear to be in the récat@01. About
three weeks later, the trial court ordered Abdrteedeposit $10,000 with the clerk of courts, money
intended to be set aside to repay the Public Defendgifice for representing Ahmed for
approximately five monthdd. at 222. The court also granted Althteenty days to retain counsel
and for counsel to file a notice of appeararide.Soon thereafter, Ahmed protested that depositing
$10,000 with the clerk of courts as ordered waeive him with under $1,000 with which to retain
counsel to represent him in his capital trigAppendix, Vol. 1 at 249.) On March 28, the trial court
again ordered that Ahmed deposit $10,000 with thé ccourts, and encouraged him to use his
remaining funds to retain private counsel. (Appendix, Vol. 1 at 254.)

Two weeks later, Ahmed complained in writitay the trial judge that her orders were
prohibiting him from obtaining adgiate defense counsel, and stressing that his private attorneys
would not enter their notice of aparance until they received paymelat. at 275-78. Ahmed also
stated‘[t]here is no money to Public Defender, wdid not do any work and imposed on me due to
your illegal orders and not my choitéd. at 278. Ahmed informed the court that when it lifted the
order that he deposit $10,000 with the clerk adirts, his attorneys would take over the case,

“[o]therwise you can keep [it] the way itis. Thexgsic] never going to be all funds deposited with

°0n January 26, 2000, a voluntary and limited conservatorship over Ahasseéts was created in the
probate court in Belmont County, Ohitn the matter of the Conservatorship of Ahpigds. 01-BA-13, 01-BA-48,
2003-Ohio-3272 a7 2-4, 2003 WL 21442314 at *1 (Ohio Apg" Dist. June 16, 2003). In 2003, the court of
appeals summarized the condition of the conservatorship as of April 2000 as follows:

On April 3, 2000, the conservator filed an invawtlisting the eleven accounts originally included

in the application and their values . . . . Thaltsventory of the potential conservatorship estate

was $57,234.25. The conservator then filed &gaccount listing receipts from various financial

institutions for a total of $18,481.50. The conswwaoted that Ahmed denied him access to four

accounts that contain: $13,000; $4,000; $20,000; and $4-7,000.
Id. atf 6.
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the court . . .”. Id. The court responded with an eninjorming Ahmed that it has placed no
restrictions on Ahmed use of the funds in the conservatgodor the purpose of hiring counsel to
defend him in his capital trialld. at 280.

On August 22, 2000, the trial court clarified itders respecting the conservatorship funds in
response to Ahméslrequest. The court stated that Ahmed was free to terminate the conservatorship
as long as the probate court approved the terromadind that whatever funds were left after the
fees of the conservator were paid should be deplasitEn escrow account with the clerk of courts.
(Appendix, Vol. 1 at 324.) Those funds wouldhstd in the escrow account until Ahmed retained
private counsel, but Ahmed would have also hayatoappointed counsebin those funds for the
many months they had worked on his cakk.at 325. Upon verification that counsel had been
retained, the court would release the remairumgl$ directly to thoseounsel, not to Ahmedd. at
325-26. The following month, the trial court filed entry indicating it hatébeen advised that the
current balance in the conservatorship was $18,494ub@hat there were three accounts totaling
between $46,000 and $49,000 that Ahmed had neveitfedthe conservator to deposit into the
conservatorship. (Appendix, Vol. 1 at 366.) Thart surmised that the amount of money available
to Ahmed was more than enough to hire private counsel to represent him at trial, and set down
priorities for how the money should be disbursktl. The court stated thafter Ahmed pays any
private attorney or attorneys he might retain, apieai counsel or other court-appointed experts or
assistants should be paid, ang/thing left would be Ahmeésl exclusive propertyld. at 367. By
November 9, 2000, however, no attorney had entered an appearance irisAdasednd the trial
court reinstated the order prohibiting Ahmed from depleting his asde&d.387-88. The court also

informed Ahmed that the funds would remain unohrrt supervision until an attorney entered his
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appearanceld. On January 2, 2001, the court stressedhmed in court that his funds were
reserved for Ahmed use in hiring private counsel. (Hearofglanuary 2, 2001, Trial Tr., Vol. 3 at
7.)

Even as voir dire in Ahmeésicase began on January 16, 2001, he had not retained private
counsel. (Trial Tr., Vol. 5 at 219.) The trial coatated in an entry that Ahmed could still hire
private counsel, but that any motion for a contmagawould not be decided until retained counsel
made a motion requesting more time to prepégpendix, Vol. 2 at 250.) Ahmed continued to
argue that he had been denied his right to hiveig counsel throughout his trial. (Trial Tr., Vol. 9
at 34; Vol. 10 at 15, 24, 27-28; Appendix, Vol. 2249.) No attorney ever filed a notice of
appearance in Ahmégicase and he was at all times represented by appointed counsel.

It is true, however, that Ahmed unsuccessfully attempted to retain private counsel. On
December 13, 1999, attorney Dennis McNamara inforiieded that he would not represent him at
trial because release of the funds to pay him @baltime consuming, and Ahmed refused to waive
his right to a speedy trial. (Appendix, Vol. 2 at 157.) Noting that Atertedl was scheduled for
the next month, McNamara stated he was goirigetout of the state fa week over the holidays
and had a case he was working on in federaltceorwould not have the time to prepare for
Ahmeds January trialld.

There is in the record an undated transaf telephone call between the trial court and
attorney Sam Shamansky to discuss how much money was available to pay retained counsel should
Shamansky agree to take the case. (Trial Tr., Vatl134 (located after theanscript of the hearing
of December 6, 1999).) There isv®® indication in the record that attorneys R. William Meeks,

Samuel Shamansky, and Dave Thomas conside@@senting Ahmed in the first half of 2000
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(Appendix, Vol. 2 at 154-55), but they never entehelr appearances which was a prerequisite to
the release of Ahmésifunds.

On April 27, 2000, attorney Harry Reinhart dissed with the trialaurt the possibility of
his representing Ahmed at trial. Reinhart explditmat from what Ahmed had told him, Ahmed did
not have sufficient funds to pay for the defense in a capital trial. (Transcript of April 27, 2000,
Hearing, Trial Tr., Vol. 3 at 3.The trial judge stated that if there came a time when Almasdets
were exhausted and that was verified by theservator, the county would pay for reasonably
necessary defense servictb.at 4. She further told Reinharathf he took the case and needed the
$10,000 she had earmarked to pay for appointed ebusie would vacate her order respecting the
$10,000 and Reinhart could use that money, as \ellat 5. The judge stated that Ahmed has
sworn to the fact that he only had $15,000.at 6. She indicated she would have no problem with
funds being disbursed to Reimhshould he take the cadel. Reinhart expressed concern over the
fast-approaching trial date, but the judge tolmh Bhe knew he could not try the case in July, and
that if he decided to take the case, she, Reijdwad the prosecutor would have to schedule it for a
date everyone could honotd. at 7. Reinhart said he woulet the court know the next week
whether he was going to take the cakk.at 8.

Apparently things did not work out witReinhart, because on May 24, 2000, attorneys Brian
Rigg and Donald Schumacher participatec itelephone conference with, among others, Judge
Sargus, the trial judge in Ahmaccase. Judge Sargus explaitteat she had set aside $10,000 to
pay appointed counsel, but that if Rigg and Sdcher entered their appearance, she would release
that money to them. (Transcript of Telephommamférence of May 24, 2000, Tkiar., Vol. 3 at 3.)

Although the trial had been scheduled for Julgf thate was cancelled because Ahmed named his
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appointed counsel as witnesses in his case, necessitating the appointment of newldoah$2l.
Schumacher stated that he had made it clear noefitthat if he and Rigg took his case, they would
need until the beginning of 2001 to prepare andttteat expected Ahmed to waive his speedy trial
right. 1d. at 13-14. In a June 2, 2000, hearing JudgguSaold Ahmed and his appointed counsel
that Rigg and Schumacher hdecided not to take Ahmexdcase. (Transcript of June 2, 2000,
Hearing, Trial Tr., Vol. 3 at 6.) The reason given in their June 1, 2000, letter to Ahmétthevas
financial restrictions present at this tithe(Appendix, Vol. 2 at 150.) Two months later,
Schumacher wrote Ahmed telling him that the finangi@umstances of his situation were not an
issue he and Rigg wished to becomeolved with, and so they were declining to represent him.
(Appendix, Vol. 2 at 151.)

On October 23, 2000, however, Ahnedppointed counsel notifi¢ide trial court that Rigg
was willing to undertake representation of Ahmgtranscript of October 23, 2000, Hearing, Trial
Tr., Vol. 3 at 3.) Judge Sargus stated all that mecessary for her to release the funds to Rigg was
for Rigg himself to appear in court and exptassntention to enter an appearance in Ahsedse.

Id. at 4. A couple of weeks latém,another hearing, appointed counsel Adrian Hershey responded
to Ahmeds complaint that Hershey and co-counsel Religito never allowed Ahmed to meet with
Rigg and Schumacher out of Hershey and Olisifmesence. (Transcript of November 9, 2000,
Hearing, Trial Tr., Vol. 3 at 46.[Hershey stated that Ahmed nevequested to do so, and that in the
course of the meeting with the other attorreyd Ahmed, Rigg and Schumacher told Ahmed that if
they were to take his case, he would havegn a waiver of his right to a speedy tried. Ahmed
argued with Rigg and Schumacher about the law, stated he would not sign a waiver, and returned

their retainer agreement to them unsignitl. The next day, Hershegceived a call from Rigg
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informing him that Rigg and Schumacher were not interested in taking Ahosese Id. at 47. In
their letter to Judge Sargus informing her ofitecision, Rigg and Schumacimeerely stated that
“after meeting with Mr. Ahmed and his counsel amewing all aspects of the situation, we feel we
will not be able to undertake this representatigq@ppendix, Vol. 1 at 389.)

There also appears in the record a retainer agreement dated June 8, 2000, from attorneys
Terry Sherman and Debra Gorrell, which set gt scope of their representation of Ahmed.
(Appendix, Vol. 2 at 152.) The agreement was not signed by AHched.

Later in November 2000, yet another attgrnBobert Suhr, contacted the court about
representing Ahmed. Ahmed had indicated to Sudirtth would pay the atteey his fee, but that
the court would provide funding for the usual supEarvices in capital cases. (Transcript of
November 27, 2000, Hearing, Trial Tr., Vol. 3 at 3udge Sargus reassured Suhr that Ahmed was
not indigent, and that he probablydh$50,000 to $60,000 in assets, but that AHmagdpointed
counsel would have to Ipaid something out of that money since they had been representing him for
some time.ld. at 4. When Suhr realized that appointednsel were still on the case, he stated it
would be premature for him to talk to anybody, presbimAhmed. The record of that hearing ends
at that point.Id. at 5.

It appears from the record that attorneys Richard Cline and David Young also contemplated
representing Ahmed in his criminal case. A sngage of what might have been a multi-page
agreement spells out the scope of the representatd the associated fees. (Appendix, Vol. 2 at
159.) The document is altered in handwriting that is strikingly similar to that observed in’ahmed
pro sesubmissions to the trial cout®@ne such alteration is as follow&Any legal fees incurred in

connection with the work performed by such ateyror attorneys will be approved by and be the
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responsibility of-Mr-AhmedAeys” 1d. In addition, the agreement was further modified in the

section entitledScope of Work as follows:

It deesneot include any appeal oéttecisions of the trial court, the
jury or the sentence-ner-deoesqif« include any retrial if a mistrial
is declared during trial. Shoulth appeal become necessary-or a

mistrialbe-declaredittorneys and Mr. Ahmed will reach a new fee

agreement at that time.
Id. The modifications to the agreement are pbbpaot terms that would be acceptable to any
attorney, but there is no other information ie tiecord that sheds any light on how the proposed
agreement came into being or what its ultimatevi@® In any case, Cline and Young never filed a
notice of their appearance and did not represent Ahmed at any time during his trial.

Finally, in December 2000, attorney Joseph CGarpnet with Judge Sargus in her chambers

to discuss representing Ahmed. (Transcript of December 8, 2000. Hearing, Trial Tr., Vol. 3 at 1-6.)
In a January 2, 2001, hearing, Ahmed informed thédaart that he had retained Carpino as of
December 22. (Transcript of January 2, 2001, Hearing, T, Vol. 3 at 9.)At that same hearing,
appointed counsel Olivito revealed to the ¢dhat Carpino had come to his home uninvited on
Christmas Day to requesiat Olivito ask Hershey to withdraw from Ahmgdase so Carpino could
represent Ahmed with Olivitold. at 13. In a January 8, 2001faring, Deputy Sheriff Randall
Alderman from the Belmont County ShesfiOffice testified that odanuary 4, Carpino visited
Ahmed in the Belmont County Jail. (Trial Tr. Vdl.at 92.) From outsidie interview room, he
could hear voices being raised, althougltteld not understand what was being sadl.at 93.
Alderman stated that within a short period ofdjr@arpino was up agairtee door wanting out of

the interview room with his hand on the doorknob, Ahdhed standing within onieot of Carpino.

Id. at 93-94. Carpino was let out of the interview room and left thelghil.
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Also during that hearing, the trial coudund Carpino in contempt of court for the
contemptuous language found in pleadings he had filed, as follows:

You have filed numerous pleadings with me, and they constitute
direct contempt.

The pleading of December "12alks about“Stop the travesty of

justice. The trial judge is doubtful or mistaken.You have

demanded written decisions. Ybave stated that the cosrtulings

shepparding [sic] the defendafiunds for his defense are earmarked

for wrongful payment. And you havepeated that the proceeding is

a travesty of justice. You have ased the judge of prejudice. All of

this is done as an officer of the cbuAnd it fits the classic definition

of contempt. It tends to demean the court in the eyes of the public,

and it obstructs justice. And you are hereby found to be in contempt.
(Transcript of January 8, 2001, Motion Hearing, Tfia] Vol. 4 at 115; see also Appendix, Vol. 1
at 416, 440, 443-45, 457-73, 481-82.) In a lettdutige Sargus dated December 18, 2000, Ahmed
himself expressed concern about Carf@moental stability, financial situation, and ethical purity.
(Appendix, Vol. 2 at 29-30.) Ahmésiconcern was not unfounded, and was apparently shared by
the Belmont County Court of Agals throughout the time that Carpino was seeking to represent
Ahmed. See In re BegkNo. 00 BA 52, 2002-Ohio-3460 {7Dist. Ct. App., June 27, 2002)
(detailing flagrant violations of the Ohio RuleisAppellate Procedure and bizarre behavior on the
part of Carpino in his representation of a client).Batk the court of appeals noted that it had
recently discussed Carpisosimilar disregard of the rules @arpino v. Wheeling Volkswagen-
Subary No. 00 JE 45, 2001-Ohio-3357"(Dist. Ct. App. Sept. 21, 2001), in which Carpino
proceededprose The court of appeals also observed that Caipaefense of his client Btate v.
Christian, No. 96-JE-42, 2000 WL 126609"(Dist. Ct. App. Jan. 13, 200@)as so outrageously

unintelligible and strange that it recommended CGerpiot be appointed to any capital cases in the

future. Id. at *7. These cases, particula@¥ristian overlap the period Carpino was seeking to
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represent Ahmed in his capital case, so it would appear that Ahmesessment of Carpiso
competence was fairly accurate. Carpino was later suspended from the practice of law because he
was found to be suffering from a serious meliita¢ss. http://www.supremecourt.ohio.gov/Clerk/
ecms/resultsbycasenumber.asp?type=3&year=2005&number=0748&myPage=searchbycasenumber.
asp; http://www.supremecourt.ohio.gov/AttySvcs/AttyReg/Public_AttorneyDetails.asp?1D=0019474
(both websites last visited April 30, 2013).

Ahmed has not demonstrated that any of tla¢teeneys declined to represent him because
the trial court refused to reledsis funds to them, and he has utterly failed to produce any evidence
of a conspiracy between the trial judge, th@mestic relations judge, the probate judge, the
conservator, the Belmont County ShésiiDffice, appointed counselnd the prosecutors to deny
him his right to hire counsel of his choice.

Although attorney McNamara mention#ight it would take time for Ahmésifunds to be
released, he also statedthe could not take Ahmistcase because he did not have time to prepare
for Ahmeds trial, and Ahmed refused to waive his spyeteial right. Attorneys Shamansky, Meeks,
and Thomas were apparently willing to take Ahmeezhse and sent him forms to complete that
would give them access to Ahmigdccount with T. Rowe Priceyarently one of the accounts not
in the control of the conservator. The recordsdua indicate what becaroéthose forms, whether
Ahmed executed them or not, but because Ahhsatlnot provided the court with a financial
statement from which the court could deternhireindigency status, Ahmed was prohibited by a
court order from using any of his mgrnfer any purpose. Thus, it was Ahn'gefhilure to cooperate
with the courts assessment of his ability to pay for his own counsel that prevented Shareainsky,

al. from receiving payment from Ahmadunds. When attorney Riart discussed taking Ahmed
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case with Judge Sargus, she assured him there was no barrier to his receiving payment from
Ahmeds funds, and this Court has not found withinrdagord any explanation as to why Reinhart
ultimately decided not to take Ahmisctase. Although attorneys Rigg and Schumacher initially
declined to represent Ahmed in part becauseefittancial restrictions, they later expressed an
interest in taking his case. When they informrAdained that he would need to waive his right to a
speedy trial if they decided to represent himyréfesed to sign either a waiver or the retainer
agreement they had presented to him. Ahmed, then, was the one to reject representation by Rigg and
Schumacher.

The only evidence that attorneys Sherman andsGwere interested in representing Ahmed
is their retainer agreement, signed by both of them, but not by Ahmed. The Court cannot presume
anything from that document other than thabgreement was not reached. The reasons for that
outcome are unknown. Attorney Suhr was apparenitier the impression that Ahmed did not have
counsel at the time he expressed an interespiresenting him, and when he found out otherwise,
he determined that having a conversation whimed, who was represented by appointed counsel,
would be“prematurée. That does not establish that Swas worried about the availability of
Ahmeds funds to pay him should he become Ahimddwyer. If this Court were to assume
anything about the failure of attorneys Cline doding to represent Ahmed, it would be that Ahmed
altered théScope of Workportion of the retainer agreement to terms that would be unacceptable to
most, if not all, attorneys. There is nothing inrdeord suggesting that they were afraid they would
not be paid if they took Ahmégicase. And as for Carpino, it is evident that Ahmed himself had
doubts about Carpir®ability to competently represent hiemd those doubts were warranted, as

evidenced by Carpin®filings and conduct in Ahmé&licase, by Carpir@conduct in other cases
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around that same time, and by his mental illnespesusion from the practice of law a couple of
years later. None of thesittorneys ever filed a notice of appearance in Atsreade, which the

trial court had repeatedly stated was necessary before Ahfuads would be released. Under the
circumstances present in Ahm&dase, it was not unreasonable for Judge Sargus to require such a
filing before disbursing Ahmes funds to any attorney.

As for Ahmed’s argument that he was deredright to counsel of his choice on appeal,
there is nothing to that claim.SéePetition, Doc. No. 35 at PagelD 197-98.) At his sentencing
hearing on February 2, 2001, Judgegta appointed the Ohio Public Defender’s office to represent
Ahmed so that it would be assured that a timelyiondor a new trial and a notice of appeal would
be filed. (Trial Tr., Vol. 10 at 27.) Ahmed protesthat he had the right to secure his own attorney
before the court had any reagorappoint counsel for himd. at 27-28. The attorney he claimed
represented him, none other than Carpino, wagoredent in the courtroom at the sentencing
hearing.Id. at 28. Judge Sargus explained that théipdbfenders would help him secure counsel
of his choice, and when said counsel enterediaanof appearance, the pigdefenders would “be
delighted to withdraw” from Ahmed’s caskl. The court informed Ahmed that it was fine that he
had chosen Carpino to represent him, but that Gatpad to enter a notice appearance so that he
could be made attorney of recortd. Aside from that conversation, which does not implicate
Ahmed’s right to retain his counsel of choice for his appeal, he pointgthing in the record to
support his claim of a denial of that righinless, that is, the argument that “Ahnetaimsthat the
trial jJudge made a secret order with the poagor, appointing OPD for appeal, on January 8, 2001,
constructively removing attorney Carpino frorhd} appeal and never ruled on [the] motion to

release funds to selected counsel for appealints. (Petition, Doc. No. 35 at PagelD 197
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(emphasis added).) What Ahmed thinks, or satg or claims is not evidence upon which this
Court may rely in evaluating his counsel-of-choiceuyrd for relief. It is true, as Ahmed alleges,
that Carpino filed a “Motion in Arrest oildgment,” a document entitled “Motion for New Trial,
Motion for Judgment of acquittal, Motion for &iovery,” all filed on February 2, 2001, and a
“Motion for Judgment of Acquittal” which is alscaptioned “Motion for Mistrial” in Carpino’s
hand, filed on February 5, 2001. (Appendix, Vlat 304, 305, and 331-33, respectively.) But
nowhere in the record is Carpino’s notice of apgeege as counsel for Ahmed in his direct appeal.

There are, however, indications that Ahmedgradately retained attorney Paul Mancino to
represent him on direct appeal. In the Ohioliedkefender’'s motion to withdraw from the case, it
is noted that Ahmed had retained Mancino. (A Vol. 2 at 464.) Macino filed a notice of
appeal on Ahmed’s behalfl. at 467, and the trial court recognized Mancino as Ahmed’s counsel
when granting the public defender’'s motion to withdriawat 471. The court also acknowledged
that Ahmed had secured private counsaWwo docket entries disposing @fo semotions Ahmed
had filed.Id. at 474, 475. Although it does ag&p that the Ohio Public Defender’s Office was again
appointed to represent Ahmed on appeal abouheiths after Mancino took the case, there is no
explanation or indication as that caused that reappointmemd. at 476. Ahmed’s complaint
here, however, is that he was deprive€afpino’s representation, not Mancino’s.

Neither the trial court nor the appellate court stood in the way of Ahmed’s retaining the
attorney of his choice for his direct appeal.eThal court made it clear to Ahmed that Carpino
would have to file a notice adppearance to represent Ahmed, but he never did so. Ahmed
ultimately retained Mancino, but for whatever @athat relationship did not endure and the Ohio

Public Defender’s Office was once again appoimbe@present Ahmed. Thus, even if Ahmed had

40



preserved the instant ground for relief insofar adleges he was deprived of counsel of his choice
on direct appeal, the claim would be unavailing.

Ahmeds first ground for relief is proceduraltyefaulted without excuse, and should be
denied on that ground. Even if he had properlgserved the claim for habeas corpus review,
however, it would fail as he has not demonstratedithatas denied his right to hire counsel of his

choice in his criminal trial.

Second Ground for Relief

In his second ground for relief, Ahmed contehdsvas forced to go to trial with counsel
who labored under a conflict of interest. tffl@n, Doc. No. 35 at PagelD 199.) Respondent
acknowledges that the claim is properly presefeethabeas review, but argues it is nevertheless
meritless. (ROW, Doc. No. 61 at PagelD 974-7lh)his traverse, Ahmed basically repeats the
same arguments made in his petition with very lgtditional argument. (Traverse, Doc. No. 71 at
PagelD 1684-95.)

Although lengthy, it is necessary to include lteeeOhio Supreme Court’s decision on direct
appeal on the claim Ahmed presented there and nesepts here to facilitate this Court’s analysis
of the state court’s decision under the AEDPA. It reads as follows:

In his second proposition of law, appellant asserts that the trial court
erred in failing to remove defense counsel, since dicbof interest
occurred when he filed a lawsuit against counsel in federal court.
Alternatively, appellant contends that there was a total breakdown of
the attorney-client relationship that required counsel’'s removal.
Appellant submits that the trial court’s inquiry into the difficulties

between him and counsel was insufficient.

Appellant complained about his counsel on numerous occasions.
Appellant was first represented by appointed public defenders at his
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arraignment. Appellant claimed tratunsel had not met with him or
answered his questions, but countsgputed appellant’s allegations.
Due to conflicts with appellanpth attorneys later withdrew, and by
June 2000, the trial court had appointed attorneys Peter Olivito and
Adrian Hershey to represent appatlaAlthough appellant sought to
hire attorneys of his own choosing, he was never able to do so.

Soon after Olivito and Hershey were appointed, appellant began
complaining that their representation was ineffective. At a
September 6, 2000 hearing, appellataimed that counsel had
neither met nor consulted with him prior to seeking a continuance.
At a November 9, 2000 hearing, appellant complained that Hershey
had laughed at and humiliated himfiiant of a detective, had made
racial slurs, and had been hostitevard him. Hershey disputed
appellant's complaints, and the court advised appellant to let his
counsel help him.

At a January 2, 2001 hearing, appellant told the court that he had
hired attorney Joseph Carpino to egent him and that he had filed a
civil rights lawsuit against Olivito and Hershey in federal court and
wanted to discharge them.

On January 8, 2001, the trial court held a hearing on appellant’s
motion to discharge counsel. Appellandicated again that he was
suing counsel in federal court. He also claimed that he had given his
attorneys a list of witnesses, buathn 16 months, neither his first
attorneys nor his new attorneys had contacted them and that his new
attorneys had “refused to contaati” Olivito explained that many

of the witnesses that appellant had named were in Pakistan and that
appellant had not provided phone rhers to contact them. Both
attorneys told the trial court ofdir efforts to obtain witnesses and
comply with requests by appellant. The trial court concluded that
counsel was [sic] representing appellant diligently and therefore
overruled appellant’s motion to discharge them.

Also at the January 8, 2001 heswyj the court found that Carpino

could not serve as appellant’s coelMsecause he was not certified to
act as counsel in capital cas@&se court overruled Carpino’s motion

to become appellant’s trial counsel.

Appellant reiterated his dissatisfaction with counsel at a January 11,
2001 suppression hearing. He alsmptained about counsel at the
outset of voir dire, as well as at the mitigation and sentencing
hearings.
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Appellant relies osmith v. LockhartC.A. 8, 1991), 923 F.2d 1314,
1321, citingDouglas v. United Statd®.C. App. 1985), 488 A.2d
121, 136, in claiming that his fedé lawsuit against appointed
counsel reflected a conflict between his interests and counsel’s.
Appellant contends that once hasel the issue of a conflict of
interest, the trial court was required to allow him to demonstrate that
the conflict “impermissibly imperil[edhis right to a fair trial.” See
Cuyler v. Sullivan(1980), 446 U.S. 335, 348.

There are strong indications thaipellant filed his federal lawsuit
simply to get his court-appointed atteys discharged?rior to trial,

the trial court held hearings regarding appellant’s complaints about
counsel on November 9, 2000, and January 8, 2001. Upon
considering the statements of appellant and counsel, the trial court
found no reason to replace counsel. At the conclusion of the
November 9 hearing, the trial court urged appellant to let his counsel
help him. At the conclusion of the January 8, hearing, the court
stated: “The court is comfortabthat counsel has represented Mr.
Ahmed * * * diligently; that the difficulties which have arisen in this
case stem from what Mr. Ahmednself pinpointed when he said
that he does not understand. And #ilegations do not have firm
footing in law or in fact. The mimn to discharge is overruled.” Nor
did the trial court find any conflict ahterest that adversely affected
counsel’s performance. Skkckens v. Taylo(2002), 535 U.S. 162,
171-172. Under these circumstancesyulkedefer to the trial judge,
“who see[s] and hear[s] what goes on in the courtroo8téite v.
Cowans(1999), 87 Ohio St. 3d 68, 84.

We further note that courts “mus¢ wary of defendants who employ
complaints about counsel as dilatory tactics or for another invidious
motive.” Smith v. Lockhart923 F.2d at 1321, fn.11, citingnited
States v. Welt{C.A. 3 1982), 674 F.2d 185, 193-194.

Appellant continually complainedbaut counsel. The trial court took
appellant’s complaints seriously and listened to all sides before it
determined that his complaints wera valid and that counsel should
remain as appellant’s attorneys. The federal lawsuit appears to have
been filed in an attempt to createonflict so that his counsel would

be removed from the case, not a genuine grievance causing a true
conflict of interest. Moreoverafter the trial court conducted
thorough inquiries into the difficultssbetween appellant and counsel,

it found that appellant's complaints against counsel were not
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substantiated. Nothing offered hppellant compels us to disturb
that ruling. Seé&tate v. Dea{1969), 17 Ohio St. 2d 17.

Appellant argues alternatively that even if there was no conflict of
interest, there was at least a tdieeakdown in the attorney-client
relationship that necessitated counsel’'s removal. The trial court,
however, addressed appellant's complaints concerning counsel’s
representation of him at twoehrings as stated above. Upon
considering appellant’'s motion for a new trial and his complaints
about counsel and claims obunsel’s ineffectiveness throughout
trial, the trial court held that[hJours of testimony [concerning
appellant’s disagreements withunsel] establishethat the grounds
alleged were not cogent or reliablén addition, the record reflects
many instances where appellant wowed to confer with counsel
throughout the proceedings, thus ldyhis claim that there was a
total breakdown in the attorney-client relationship.

Since appellant did not substantiate ¢laims of a conflict of interest
and of a total breakdown of thatorney-client relationship, we
overrule his second proposition.

State v. Ahmed.03 Ohio St. 3d 27, 30-33, 2004-Ohio-4190 at 11 24-36 (2004).

Ahmed'’s task under the AEDPA is to demonstrate that the Ohio Supreme Court’s decision
above was contrary to or an unreasonable apigicaf federal law as determined by the United
States Supreme Court, or based on an unreasonable determination of the facts in light of the
evidence before the court. 28 U.S.C. § 2254(d)(1)2ndnstead of attempting that in any serious
manner, however, Ahmed has simply repeated nearlyatim the arguments he presented in the
state court. That practice, disturbingly common iritedpabeas corpus cases that come before this
Court, reveals a fundamental misunderstanding of the statutory limitations on federal habeas corpus.
The issue before the habeas court is not the santiee issue presented to the state court. The
guestion before the state court was whether theseaveanflict of interestr a total breakdown of

communication between Ahmed and his trial counsel requiring reversatohvistions. Here, the

guestion is whether the state court’s decision tha¢ tivas not a conflict is either contrary to or an
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unreasonable application of federal law as detexchby the United States Supreme Court, or
whether the state court’s decision was based upanr@asonable determinaiof the facts, given
the evidence before that court at the time of Ahméakl, starkly different inquiries than the one
before the state court in the first instance. &abi cutting and pasting the claim as it was presented
to the state court into a habeas petition is aqunsitly ill advised as it does not address the question
this Court must consider in habeas reviélarringtonv. Richter  U.S. | 131 S.Ct. 770,
785 (2011). That is true even in cases whereatgament in the state court fairly presents the
federal constitutional claimSee Lamar v. Ishedlo. 1:04-cv-541, 2010 WL 5574467 at *23 (S.D.
Ohio, July 30, 2010) (Report and Recommendations, adopted in its entitaetyan v. IshegNo.
1:04-cv-541, 2011 WL 110561 (S.D. Ohio Jan. 13, 2011)).

As the Sixth Circuit Court of Appeals hasognized, a claim that counsel labored under a
conflict of interest is at base a claiminéffective assistance of counsel governe&trickland v.
Washington 466 U.S. 668 (1984)SeeBrooks v. Bobhy660 F.3d 959, 963-64 {&Cir. 2011).
There are some ineffective assistance of cousgegts in which the United States Supreme Court
has directed that prejudice be presumed, one whwh that the attorney labored under an actual
conflict of interest.Cuyler v. Sullivan446 U.S. 335, 349 (198Mlolloway v. Arkansa435 U.S.
475, 487-91 (1978). As that Colnds also observed, however, th@lowayCuylerexception is
only clearly established in relation to a conflist interest that arises from an attorney’s
representation of multiple concurrent or co-delfents in the same or separate proceediMgkens
v. Taylor, 535 U.S. 162, 174-76 (200Hatterwhite v. Texad86 U.S. 249, 256-58 (1988ke also
Jalowiec v. Bradshaw657 F.3d 293, 314-15{&Cir. 2011),McElrath v. Simpsarb95 F.3d 624,

630-31 (&' Cir. 2010);Stewart v. Wolfenbarged68 F.3d 338, 350-54 {&Cir. 2006);Gillard v.
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Mitchell, 445 F.3d 883, 890-91 {6Cir. 2006);Whiting v. Burt 395 F.3d 602, 617-20 {&Cir.
2005);McFarland v. Yukins356 F.3d 688, 705-09{&Cir. 2004);Moss v. United State823 F.3d
445, 460-61 (B Cir. 2003);Smith v. Hofbauer312 F.3d 809, 814-16 {&Cir. 2002);but see
Fautenberry v. Mitche]l515 F.3d 614, 627-28 {&Cir. 2008) (applyingCuyler where petitioner
claimed trial counsel labored under a conflict becheseas a trustee for township where victim’s
body was found). Consequently, tBisurt must consider Ahmed’s claim that his trial counsel were
laboring under a conflict of interest, and thagrthwas a total breakdown of the attorney-client
relationship under the standard set fortlsirickland supra Stewart 468 F.3d at 351.

Success on a claim of counsel’s ineffectiveness depends upon the ctaatiibyt to show
that counsel's performance was objectively urmaable, and that absent counsel’'s deficient
performance, there is a “reasonable probability.thathe result of the proceeding would have been
different.” Strickland v. Washingtod66 U.S. 668, 694 (1984). In thabeas context, the Supreme
Court has elaborated on the fit betwé&tncklandand the AEDPA as follows:

The pivotal question is whether thtate court’s application of the
Stricklandstandard was unreasonable.islik different from asking
whether defense counsel's performance fell beBtncklands
standard. Were that the inquitize analysis would be no different
than if, for example, this Court were adjudicatirgtacklandclaim

on direct review of a criminal corstion in a United States district
court. Under [the] AEDPA, though,ig a necessary premise that the
two questions are different. F@urposes of § 2254(d)(1), “an
unreasonablapplication of federal law is different from @ucorrect
application of federal law.'Williams [v.Taylor, 529 U.S. 362,] . . .
410 [(2000)]. A state court must geanted a deference and latitude
that are not in operation when the case involves review under the

Stricklandstandard itself.

Harrington v. Richter U.S. , , 131 S.Ct. 770, 785 (2011) (parallel citations omitted).
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In his traverse, Ahmed devotes only one origpabgraph to the argument that is actually
relevant to the question befdtes Court. It reads:

In this case, the Ohio Supreme Court found that Ahmed “did not

substantiate his claims of conflmftinterest and of a total breakdown

of the attorney-client relationship.” Ahmed established that his

counsel were subject to a conflictioferest due to: (1) the depth and

breadth of the accusations lodgediagt them and (2) the filing of

the lawsuit. Ahmed further established that the conflict adversely

affected counsels’ [sic] performance in that, Counsel refused to meet

their client alone; Ahmed, to his detriment, refused to take the advice

of counsel; both counsel and Ahnfaded to provide each other with

much[-]needed information;na counsel failed to follow up on

important investigative leads supplied by Ahmed that were relevant

to putting on a case for mitigation.
(Traverse, Doc. No. 71 at PagelD 1695.) Thafflp@eagraph falls short of demonstrating that the
state court’s thorough decision was contréwyfederal law or based upon an unreasonable
determination of the facts. Ahmed’s claim as it waessented in the state court and in this Court is
filled with statements that begivith “Ahmed accused . . .,” “Ahmed claimed . . .,” “Ahmed asserted
.. .,. “Ahmed believed . . .,” and the like ppendix, Vol. 3 at 287-97; Petition, Doc. No. 35 at
PagelD 199-207), but the Court notes that Ahmed’s belief or claim or assertion of something does
not establish it as fact upon which the state court may act, or this Court rely.

That Ahmed lodged numerous and far-fetched settbons against his trial counsel reflects
more on his own inability to cooperate with coeinthan on counsel’s ability to represent him
adequately. Ahmed’s filing of the lawsuit againsttrial counsel in federal court was determined
by the state court to likely have been for the ymrgpose of creating a conflict of interest in hopes
of having them removed from his case, and Atirdees not explain how that determination was

unreasonable under federal law or based upon an onadzle determination of the facts as they

existed at the time of the state court’s decision.
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As for prejudice, Ahmed deceptively states thiat“Counsel refused to meet their client
alone,” implying that he was, after that point, meal®ne with his two trial counsel. In reality, it
was only attorney Hershey who refused to ma#gt whmed without co-counsel Olivito present.
(Trial Tr., Vol. 3 at 42-54.) Hershey explained te thal court that he hatkcided not to meet with
Ahmed alone again because Ahmed took thingssaid out of context and made unfounded
accusations against hird. at 54. There is nothing in the redandicating whether Hershey stuck
by his decision to meet with Ahmed only if Olivitould also be present for the remainder of their
representation of Ahmed. Even assuming Reyslid follow through, however, Ahmed does not
address how Hershey’s decision demonstrates a conflict of interedgl dreakdown of the
attorney-client relationship, or, indeed, any error of a constitutional dimension. Nor can counsel be
faulted for Ahmed’s decision not to follow their advice.

Ahmed also claims he and his counsel failepgrtivide each other with information vital to
the defense. Counsel had no control over wiatnmation Ahmed chose to share with them, and
Ahmed does not identify with any specificity wiaher documents or information was withheld
from him by his counsel. Ahmed directs the Cooithe transcript of a January 8, 2001, hearing in
which Ahmed appears to be argutoghe trial court that his counsel kept a search warrant from him
and that “there were some other documents, dtsgas not only the warrant which was given to
them.” (Transcript of January 8, 2001, Hearing, [TTia, Vol. 4 at 29.) The significance of the
warrant is not explained, and tlether documents” are not even identified, nor is it indicated where
in the record any of those documents might be fodined also claims that his trial counsel failed
to contact individuals whose names he had providéeeto as possible witnesses. After listening to

trial counsel detail the steps they had taken tainbtitnesses and comply with Ahmed’s requests,
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the trial court concluded that courisglerformance was not deficier@tate v. Ahmed.03 Ohio St.

3d 27, 31, 2004-0Ohio-4190 at 1 28 (2004). Ahmed merely repeats the arguments he made on direct
appeal in the state court and makes the conclustatement that counsel failed to “follow up on
important investigative leads” he supplied, attempting to establish that the alleged conflict adversely
affected counsel’'s performance. (Traverse, Dém. 71 at PagelD 1695.) This he has failed to
accomplish. He has not overcomedeéerence and latitude due thatstcourt’s decision in habeas
corpus review, considerations that are paxtt of a straight application of tis¢ricklandstandard.
Harrington, 131 S.Ct. at 785.

To sum up, Ahmed has not demonstrated tth@tOhio Supreme Court’s decision on his
conflict-of-interest/breakdown-of-attorney-client-rataship claim was contrary to federal law as
determined by the United States Supreme Coutthabithe state court’s decision was based upon an
unreasonable determination of the facts in lighhefevidence presented to the court. Accordingly,
his claim that he was deprived of effective eg@mntation due to his trial counsel's conflict of

interest and a total breakdown of the attorney-client relationship should be denied.

Third Ground for Relief

In his third ground for relief, Ahmed contenti&t he was denied his right to represent
himself at triaf (Petition, Doc. No. 35 at PagelD 2220.) Respondent acknowledges the claim
has been properly preserved for habeas corpus review, but argues it is nevertheless meritless.

(ROW, Doc. No. 61 at PagelD 977-980.) In hisérae, Ahmed repeats the arguments made in his
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petition, which to a large extent are the same arguments made in the state court on direct appeal
(Appendix, Vol. 3 at 426-28), then asserts that@hio Supreme Court’s decision rejecting the
claim was contrary to federal law. (Traverse, Doc. No. 71 at PagelD 1696-1701.)

Respondent is only partially correct in statihgt Ahmed raised the instant claim on direct
appeal in the state court. There, Ahmedésmsithat he was denied his right to procpemisewas
explicitly limited to the mitigation phase of hisir(Appendix, Vol. 3 ai26-28), whereas here, the
claim has expanded to include both phases ofridle(Petition, Doc. No. 35 at PagelD 214-17).
Although a colorable argument could be made Atahed procedurally defaulted the part of the
instant claim relating to the guilt phase of hisltigespondent has not suggested that any part of
Ahmed’s claim has been defaulted.

Generally, procedural default is an affirmatdefense that must be asserted by a respondent
at the earliest opportunity or it will be waivedrest v. Cain522 U.S. 87, 89 (1997). While a
federal court is not required $oa sponténvoke procedural default vehn a respondent has failed to
do so, there is no prohibition against doing so, eitlekrat 89-90Sowell v. Bradshayd72 F.3d
821, 830 (& Cir. 2004);Elzy v. United State05 F.3d 882, 886 {6Cir. 2000). This Court has
been reluctant to raise the defegga spontexcept in cases where an expressly defederalized claim
was presented to the state couge Sheppard v. Baglé04 F.Supp.2d 1003, 1008-1013 (S.D.
Ohio 2009). That is not the situation here, badause of the seriousness of the penalty Ahmed

faces, the Court will exercise its discretion not to raise the procedural dstensponte

® Elsewhere in his Petition, Ahmed claims he was incompetent even to starahtaijument that seems
particularly at odds with his claim here that he wasbbgpof acting as his own attorney at his capital trial,
especially since Ahmed argued his incompetence just eighpdaydo the start of the mitigation phase of his trial.
The significance of the timing of Ahmed’s initial claohincompetence will become apparent in the Court’s
discussion of the instant ground for relief.
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Where a respondent does not advance a procedural default defense respecting a habeas claim
never presented to the state court, a fedenait has an opportunity to address the cldémovo
“If deference to the state court is inapplicable, we ‘exercise our independent judgment’ and
review the claim de novo.McKenzie v. Smitt826 F.3d 721, 727 {&Cir. 2003),quoting Hain v.
Gibson 287 F.3d 1224, 1229 ({ir. 2002). Accordingly, to thextent Ahmed argues that he was
denied his right to represent himself in the guiltgghef his capital trial, this Court will address his
claimde novo That part of his claim relating to the méigon phase of his trial, of course, will be
considered under the familiar standard set forth in the AEDPA.

Ahmed states that he repeatedly attempt&dhtee his right to counsel in the pre-trial stage
of his trial, but that the trial court consisterdignied his request. (Petiti, Doc. No. 35 at PagelD
214.) He cites to pages eight through eighteeth@transcript of a January 2, 2001, hearing as
supporting his claim, but those pages revealvimat Ahmed was actually seeking is discharge of
his appointed counsel, Hershey and Olivito, becaubatheetained privateansel, Carpino. (Trial
Tr., Vol. 3 at 8-18.) Carpino imnigruously stated he wanted to be appointed as a third counsel in
addition to Hershey and Olivito and that he wantele appointed as a friend of the coluit.at 8.
Ahmed suggested that he could represent himsel§eas well as having Carpino retained as his
counsel, in other words, he requested hylemtesentation, which the court denied. at 11-12.
Requesting hybrid representation is not the samegaesting to represemte’s self, and Ahmed’s
argument that he requestaa sestatus within the pages of ttranscript he cited is disingenuous.

Next, Ahmed claims he asserted his right to propeedein a September 6, 2000, hearing.
(Petition, Doc. No. 35 at PagelD 215.) Thetisatar quotation Ahmed cites for support of his

argument, however, was not in response to Ahmed’s request to ppposedut rather in response
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to Ahmed’s handing to his attorneys a “Motion to permit use of objections not timely filed under
Criminal Rule 12(G).” (September 6, 2000, Hegyirrial Tr., Vol. 3 at 18-20.) Other motions
addressed in that hearing involved Ahmed’s requiesisdividual voir dire, tle exclusion of certain
photographs, to view the crime scene prior tdoé@sg cleaned up, to obtain an investigator, to
compel discovery, to use a partiauinterview room at the jail when meeting with his attorneys, and
to have his handcuffs removed during meetings with his attorridyst 1-20. Conspicuously
absent, given Ahmed’s argument, is any motion to propede Once again, the record reveals
the falsity of Ahmed’s assertions that he requesiiatihe be permitted to represent himself in his
capital trial.

Ahmed claims he also attempted to assentight to self-representation in a January 8, 2001,
hearing. (Petition, Doc. No. 35 at PagelD 215.¢ phge of the hearing transcript cited by Ahmed
instead shows that at that time Ahmed requestetiithappointed counsel bescharged because he
was unhappy with their representation for vari@asons. (January 8, 200kdiing, Trial Tr., Vol.

4 at 4.) Ahmed states that when he “attemptectptain his situation to the court, the Judge refused
to listen to his statements,” citing page twentyeseof the same hearing transcript. (Petition, Doc.
No. 35 at PagelD 215.) Again, Ahmed quotes thédoart completely out of context. The trial
court did instruct Ahmed to “be quiet now,” buivs in response to Ahmed’s interruption after the
court asked Ahmed’s counsel a question aboutinawy photographs had been turned over to the
defense by the prosecutor in discgyesomething that has nothing whatsoever to do with any desire

Ahmed may have had to represent himself.
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Ahmed also states that he filed a motion to propeedeon January 19, 2001, but provides
this Court no citation to the rembwhere the motion might be found. This Court is not required to
search the record in order to find support for a habeas petitioner’s claims.

Given that Ahmed has misrepresented the retoaitis Court as noted above, and has failed
to indicate where in the record his January 19, 2001, motion to proaesemight be found, there
is no support for his contention thre requested self representation prior to or during the guilt phase
of his trial. The only pretrial or guilt-phase request this Court finds that even mepitmss
representation is Ahmed’s misuse of the tepmo“sé when he was really requesting hybrid
representation. (Januay2001, Hearing, Trial Tr., Vol. 3at 11.) Thus, Ahmed’s claim that he was
denied his right to represent himself during the guilt phase of his trial rests on facts that are not facts
at all, and are instead figments at best, andghutrntruths at worst. Consequently, he has not
demonstrated entitlement to habeas corpus relif iegard to that part of his third ground for
relief.

At the outset of the mitigation phase of Ahneettial, he repeatedly requested to waive his
right to appointed counsel and to represent himseth®remainder of his trial. (Trial Tr., Vol. 9 at
10, 33, 34, 35.) The trial judge advised him thawbeld be required to folle the same procedural
rules as attorneys, that she would not grant ammeauice, and that he wouldt have a lot of time to
talk with the mitigation witnessedd. at 11. She also warned Ahdnnat he does not possess the
same knowledge as do his attorneys respectinguigable penalties, the mitigating factors, the
aggravating circumstances, or the weighing prockksat 12. She reminded Ahmed that he had
already been found in contempt of court severadsinhuring his trial, and she cautioned that if he

engaged in disorderly or contemptuous condslat, would remove hiffnom his own caseld. at
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11. As the judge reviewed the proposed juryrutttons with Ahmed, he rustled papers, and
interrupted the judge to question whether the tcoomposed the proposed instructions or if the
prosecutor had done std. at 23-25. The trial court advisedrhthat he cannot question the court
and that if it was his intent to represent himself and thwart the rules of procedure, she would not
permit him to proceegro se Id. at 25. Ahmed then asked aboutdléhor of the jury instructions
again, to which the court respondedittii Ahmed were to ask another question contrary to the rules,
she would hold him in contempt of coultl. Ahmed continued to interrupt the judge and objected
to Hershey and Olivito’s continued presence i ¢burtroom since he had decided to represent
himself. Id. at 29, 33. The judge asked Ahmed again Whsted his appointezbunsel discharged
and to represent himself, to which Ahmed respdrmerepeating his persistent complaint of having
been denied his right to hire counsel of his choice.at 34. The court then overruled Ahmed’s
motion, stating it was false and that the issuglohed’s dissatisfaction with his appointed counsel
had been dealt with previouslyd. at 35. The court continued ¢éxplain self-representation to
Ahmed, however, and responded to his complaibdut Hershey and Olivito remaining in the
courtroom by saying that they would be thereAbmed to consult should he wish to do . at

33, 36-37. Finally, the trial court indicatedAbmed that if he wanted to proceaa se he had to
sign a form acknowledging his rights by a time certain that hyt 37. That time came and went
without Ahmed’s signing the fan acknowledging his rightdd. at 38. Instead, Ahmed composed a
written addendum to the form contending he wasetkhis constitutional rights to a continuance
and to self-representation without the preseof his previously appointed counskl. at 38, 41.
When the trial court questioned Ahmed as to whdibexgreed that he wadvised of his rights to

self-representation, Ahmed argued that advisement means nothing when the rights are dt given.
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The court found that Ahmed had not effectyveigned the acknowledgement of rights form and
overruled his motion to procegdo se Id. at 43’

As acknowledged by Respondent, Ahmed did prteges part of his claim to the state
supreme court on direct appeal. (ROW, Dde. 61 at PagelD 977-80; Appendix, Vol. 3 at 426-
28.) The Ohio Supreme Court rejected the claim, reasoning as follows:

[Alppellant submits that the triglourt deprived him of due process
and the right to conduct his own de$e when the court declined to
accept his waiver of counsel aetheginning of the penalty phase.
Appellant contends th&taretta v.California (1975), 422 U.S. 806,

guarantees him the right to waiassistance of counsel and proceed
pro se.

If a trial court denies the riglaff self-representation, when properly
invoked, the denial is pse reversible erroiState v. Reed 996), 74
Ohio St.3d 534, 535, 660 N.E.2d 456, citiMgKaskle v. Wiggins
(1984), 465 U.S. 168, 177. However, in this case, the right of self-
representation was not properly invoked. Sémte v. Vrabel99
Ohio St. 3d 184, 2003-Ohio-3193, 790 N.E.2d 303, 1 49-53.

At the beginning of the penalty phasppellant gave the trial court a
pro se motion “to exercise his rigtat self representation under the
circumstances and thus hereby Hage the appointed counsels.”
The court explained to appellant the right that he was waiving and
what representing himself wouldntail. The court then gave
appellant a docket entry to sign tiséited: “Being fully advised of

my rights, | hereby elect to represent myself.” Appellant signed the
form but also wrote on the docket entry: “I have not been allowed
the rights under Constitution arek given in Constitution and
Crim.R. 10 and 44 to continuaneed representation by selection

"In his petition and traverse, Ahmed asserts that he signed the acknowledgment of rights form, contrary to the

trial court’s in-court findings, and he refers the Court to Vol@nfeage 38, of the trial transcript and to “Judge’s Ex. 1.”
(Petition, Doc. No. 35 at PagelD 217, 218; Traverse,. Din. 71 at PagelD 1698, 1699.) The cited page of the
transcript, however, indicates that Ahmedmtidisign the form, and no additional information about the “Judge’s Ex. 1,”
such as where it might be found in the record before this Court, is provided. Takirsgalgea€ourt has nevertheless
reviewed that part of the Appendix that covers the tirariod from the rendering of the guilt-phase verdicts through
judgment, imposition of the death sentence, and Ahmed’s notigetl to the state court of appeals (Appendix, Vol. 9

at 254-478) and found no document marked as “Judge’4,Exor did it find any document purporting to be the
acknowledgment of rights form at issue.

55



counsel and even to represent myself alone without the presence of
court appointed counsels to whorhave sued in the civil case C2-
001-0013 in Federal Court. Thdras been no defense, no defense
witnesses and almost no investigation to justify 16 months of delay or
period before trial and --.”

The trial court then addressed appellant and repeatedly asked him
whether he understood his rights and wanted to waive them.
Appellant did not give a clear answdrhe court then held: “When |
read the comments that you have written on the docket entry, I find
that you have failed to effectivedygn the entry that was prepared by
the court; that the soliloquy [sic] has failed and that you have not, in
fact, elected to undertake selfpresentation. We will proceed.
Counsel will represent you.”

The trial court correctly found thappellant did not unequivocally
and explicitly invoke his right to self-representation. Sésgte v.
Cassanp96 Ohio St. 3d 94, 2002-Ohio-3751, 722 N.E.2d 81, 1 37-
38. “The constitutional right of sefepresentation is waived if it is
not timely and unequivocally assertedJackson v.Ylst (C.A.9,
1990), 921 F.2d 882, 888; see, alsmited States v. Frazier-El
(C.A.4, 2000), 204 F.3d 553, 558 (assmrtiof the right of self-
representation “must be * * * clear and unequivocal”).

Given these circumstances, appellant’s . . . proposition of law is not
well taken.

State v. AhmedL03 Ohio St. 3d 27, 44-45, 2004-OHi#90 11 102-108 (2004) (some parallel
citations omitted).

The United States Supreme Court has recograaaininal defendant’s right to represent
himself in a state trial, so long as tledéction is made voluntarily and intelligentlyaretta v.
California, 422 U.S. 806 (1975). The right to reprdsene’s self is not absolute, however,
Criminal defendants may not use the courtroonngage in “deliberate disruption . . . [or] serious
and obstructionist misconductd. at 834 n.46, and must be “abledawilling abide by the rules of
procedure and courtroom protocoMcKaskle v. Wiggins465 U.S. 168, 173 (1984). “[T]he

government’s interest in ensuring the integrity and efficiency of the trial at times outweighs the
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defendant’s interest in acting as his own lawyafdrtinez v. Court of Appeal of California, Fourth
Appellate Dist.528 U.S. 152, 162 (200Gee also Sell v. United Stat&89 U.S. 166, 180 (2003)
(observing that “the Government has a concomitant, constitutionally essential interest in assuring
that the defendant’s trial is a fair one”). Furtherey@ny waiver of the right to counsel, for that is
what the decision to represent one’s selingst be knowing, intelligent, and unequivodédretta
422 U.S. at 835. When the right to proceeal seis properly invoked and a trial court denies the
request, the denial [ger sereversible errorMcKaskle 465 U.S. at 177 n.6.

Ahmed has once again merely cut and pastedrjluments made tcetldhio Supreme Court
on direct appeal into his habeas petition and tey@nd devotes only twoditlonal paragraphs to
the question relevant this Court’s task. There, he argueattthe Ohio Supreme Court’s finding
that Ahmed did not unequivocally and explicittywvoke his right to represent himself was an
unreasonable application Nbrth Carolina v. Butler441 U.S. 369, 375-76 (1979) (stating that an
“explicit statement of waiver is not invariabhecessary to support a finding that the defendant
waived the right . . . to counsel”). Butler, however, the issue was whether the defendant had
waived his Fifth Amendmemirandaright to the presence of a lawyer during his interrogattbn,
at 374, a situation distinguishable from Ahmed’s, and Ahmed does not ags&atian of his Fifth
Amendment right in the instant ground for religéhmed also argues that the trial court improperly
required his waiver to be in writing. (Traver8mc. No. 71 at PagelD 1701.) But what the trial
court did is not the primary focus of this Couristead, it is how the Ohio Supreme Court decided
the constitutional propriety of the trial court’s handling of the matter that is at idswengton v.

Richter, U.S. , , 131 S.Ct. 770, 785 (2011). That court merely concluded that that the
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trial court correctly found Ahmed had not equivocally and explftitiyoked his right to represent
himself in the mitigation phase of his trisldhmed 103 Ohio St. 3d at 42004-Ohio-4190 at 1 107.
Significantly, the state supreme court acknowledged that Ahmed actually signed the written request
to proceedpro se Ahmed 103 Ohio St. 3d at 44, 2004-Ohio-4190 at I 105, contrary to the trial
court’s statement on the record that he had not (Trial Tr., Vol. 9 at 38).

In habeas corpus, the petitioner’s burdemshbe met by showing there was no reasonable

basis for the state court to deny relieHarrington v. Richter uU.S. , , 131 S.Ct. 770,

784 (2011). Both the trial court and the Olopreme Court concluded that Ahmed had not
effectively invoked his right to self represertatipresumably because of his handwritten addendum
to the form provided to Ahmed by the trial courtis Court need not agree with the state court on
that question to deny Ahmed’s claim foabeas corpus relief, however. “[Almreasonable
application of federal law is different from arcorrectapplication of federal law."Williams v.
Taylor, 529 U.S. 362, 410 (2000). “A state court’s detieation that a claim lacks merit precludes
federal habeas relief so long as ‘fairmindedsigricould disagree’ on the correctness of the state
court’s decision.”Harrington, 131 S.Ct. at 78@uoting Yarborough v. Alvaradé41 U.S. 652, 664
(2004). This Court does not disagree with theestaurt’s decision, but even if it were to do so,
Ahmed has not demonstrated that only an unreéd®fparist would agree with the decision. In
addition, another basis for denying Ahmed’s request to prqueesk perhaps even stronger than
the first, is apparent in the record.

As noted above, a defendant wishing to represent himself may not use the right for the

purpose of disrupting the proceedings, and rbeswilling to follow courtroom procedure and

8 An explicit waiver need not be in writing, although thathis form the trial court preferred in Anmed’s case.
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protocol. Faretta, 422 U.S. at 834 n.46lnited States v. Lopez-Osyr282 F.3d 657, 665 {&Cir.
2000) (holding defendant’s request to represemtsaif may be denied when he is unable or
unwilling to adhere to rules of procedure and courtroom protddoled States v. Frazier-E204
F.3d 553, 559 (A Cir. 2000) (stating that “thEarettaright to self-representation is not absolute,
and the government’s interest in ensuring the integntyefficiency of the trial at times outweighs
the defendant’s interest in acting as his own lawyérijted States v. Bro¢k59 F.3d 1077, 1079
(7th Cir. 1998) (finding that “when a defendant’s obstnepus behavior is sostuptive that the trial
cannot move forward, it is within the trial judgediscretion to require the defendant to be
represented by counsel”). Ahmed had already biketh for contempt of court before he requested
to proceedoro sein the mitigation phase of his trialn numerous hearings, Ahmed repeatedly
interrupted the trial judge, answered questions directed to others, refused to move on in his argument
when instructed to do so by the court, and usedemptuous language diredtat his attorneys and
the court (Hearing of January 2, 2001, Trial Tr.].\Boat 18, 19; Hearing of January 8, 2001, Trial
Tr., Vol. 4 at 11, 20, 27, 30-31, 33, 37, 42, 48, 46, 48, 49, 52, 54, 57, 59, 78; Hearing of
January 11, 2001, id. at 86, 87; Hegrof February 1, 2001, Trial Tr., Vol. 9 at 11), demonstrating a
persistent inability or unwillingness to adhere tortiies of procedure and courtroom protocol. As
the trial judge observed, she had been “hellgigatient” with Ahmed and his numerous and
repeated complaints about them, providing hiithwnultiple opportunities at hearings to air his
grievances about his appointed attorneys, hisnreatt at the jail, and the trial judge herself.
(Hearing of January 11, 2001, Trial Tr., Vol. 4 at 8Still, she found it necessary to hold Ahmed in
contempt of court. (Hearing of February 1, 2001alT¥r., Vol. 9 at 11.) In addition, in presenting

his request to procegdo se Ahmed again breached protocoldrguing about the judge’s decision
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that appointed counsel would become sthmdeounsel should Ahmed represent himself,
challenging the judge on the origin of the proposedipstructions to the pot of being threatened
with being held in contempt aburt again, interrupting the judge, and arguing with the judge about
the difference between being adwdsH his rights and being givenshiights. (Hearing of February
1,2001, Trial Tr., Vol. 9 at 12, 25, 33, 36, 38-39.) Tlewen if the state court’s finding that Ahmed
had not effectively invoked his right to self repentation were objectiyelinreasonable, Ahmed’s
demonstrated unwillingness to adhere to thesratecourt and to conduct himself within the
parameters of courtroom protocol would pavia solid ground upon which to deny his right to
represent himself in the mitigation phase of his trial.

Ahmed has not demonstrated that the Cbigpreme Court’s decision that he had not
unequivocally invoked his right to self-representati@s contrary to or amnreasonable application
of clearly established federal laas determined by the United States Supreme Court. Consequently,

his third ground for relief should be denied.

Fourth Ground for Relief

In his fourth ground for relief, Ahmed contenius was denied the effective assistance of
counsel in all phases of his capital trial. t{fR&n, Doc. No. 35 at PagelD 220-46.) Respondent does
not advance the procedural default defensd, inastead argues that the Ohio Supreme Court’s
decision was neither unreasonable nor contraigderal law. (ROW, Doc. No. 61 at PagelD 980-
93.) In his traverse, Ahmed reproduces twentyegarom his petition (which in turn is almost
entirely cut and pasted from his appellate brietimact appeal to the Ohio Supreme Court), and

devotes slightly more than one page of argumethigtissue before this Court. (Traverse, Doc. No.
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71 at PagelD 1702-24.) There,d¢mntends that the Ohio Supreme Court’s decision is contrary to
the federal law set forth @trickland v. Washingtod66 U.S. 668 (1984), because the court failed
to consider the allegations of attorney inefifeeness cumulatively in determining whether Ahmed
had suffered prejudice due to his counsel’'s substdnurformance. (Traverse, Doc. No. 71 at
PagelD 1723.)

Ineffective assistance of counsel piaiare governed by the law set fortiSimickland v.
Washington466 U.S. 668, 693 (1984), which holds that torevat reversal of a conviction or death
sentence, a defendant must show deficient pegoce on the part of sicounsel, and prejudice
therefrom. As previously noted in somewhat abbreviated faste@b€écond Ground for Relief,
suprg, the United States Supreme Court has recently summarized the interplay &ttekémnd
and federal habeas corpus (andhped out why cutting and pasting from a state court appellate brief
is ill advised in habeas corpus) as follows:

Federal habeas relief may not barmged for claims subject to [28
U.S.C.] 8§ 2254(d) unless it is showhat the earlier state court’s
decision “was contrary to” federal law then clearly established in the
holdings of this Court, 8 2254(d)(1Williams v. Tayloy 529 U.S.
362, 412 [(2000)]; or that it “involndean unreasonable application
of” such law, 8 2254(d)(1); or & it “was based on an unreasonable
determination of the facts” in lighaf the record before the state
court, § 2254(d)(2).

The pivotal question is whether thtate court’s application of the
Stricklandstandard was unreasonable.islik different from asking
whether defense counsel's performance fell beBtnicklands
standard. Were that the inquitize analysis would be no different
than if, for example, this Court were adjudicatir§tacklandclaim

on direct review of a criminal corstion in a United States district
court. Under [the] AEDPA, though,ig a necessary premise that the
two questions are different. F@urposes of § 2254(d)(1), “an
unreasonabla@pplication of federal law is different from eucorrect
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application of federal law."Williams, suprag at 410. A state court
must be granted a deference and latitude that are not in operation
when the case involves review under 8tacklandstandard itself.

If this standard is difficult to meghat is because it was meant to be.
As amended by [the] AEDPA, 8§ 2288 (stops short of imposing a
complete bar on federal court relitigation of claims already rejected in
state proceedings. (felker v. Turpin 518 U.S. 651, 664 (1996)
(discussing [the] AEDPA’s “modified res judicata rule under § 2244).
It preserves authority to issueethwvrit in cases where there is no
possibility fair-minded jurists could disagree that the state court’s
decision conflicts with this Coud’precedents. It goes no farther.
Section 2254(d) reflects the viewathhabeas corpus is a “guard
against extreme malfunctions in th@&ate criminal justice systems,”
not a substitute for ordinaryrer correction through appealackson

v. Virginia, 443 U.S. 307, 332, n.5 (1979) (Stevens, J., concurring in
judgment). As a condition for obtaining habeas corpus from a federal
court, a state prisoner must shthat the state court’s ruling on the
claim being presented in federal cowas so lacking in justification
that there was an error well understood and comprehended in existing
law beyond any possibility for fair-minded disagreement.

Harrington v. Richtey U.S. : , 131 S.Ct. 770, 785-87 (2011) (parallel citations omitted).

In his petition, Ahmed makes no mention a tBhio Supreme Court’s decision relating to
his sixth proposition of law on direaeppeal where he presented his ineffective assistance of trial
counsel claim. (Doc. No. 35 atddD 220-46.) He does not allege that the state court’s application
of federal law to his claim was unreasonablethat the court's determination of the facts in
rejecting his claim was unreasonable. Instead, Alsaeed such allegations for his traverse. (Doc.
No. 71 at PagelD 1722-23.) Technically, thenm&ll has not stated a claim upon which habeas
corpus relief can be grante@eeRule 2(c)(1) of the Rules Governing Section 2254 Cases in the

United States District Courts. Nevertheless, beedhe claim is readily decided, this Court will
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consider the sparse but relevant arguments Ahmedatrakes traverse astliey were presented in
his petition.

Ahmed alleges that the Ohio Supreme Couledao consider the cumulative effect of the
instances of his counsel’s ineffectiveness as require8tiigkland (Traverse, Doc. No. 71 at
PagelD 1723.) After considering each allegatof ineffective assistance made by Ahmed,
however, a discussion comprising some twenty-four paragraphs, theuphaort® Court concluded
with the following paragraph:

Last, appellant asserts that themulative effect of errors and

omissions by trial counsel infrindenis Sixth Amendment right to

effective assistance of counsel. wkyer, appellant received a fair

trial, and any error was nonprejuditi “Such errors cannot become

prejudicial by sheer weight of numberstate v. Hil] 75 Ohio St. 3d

[195,] ... 212,661 N.E.2d 1068 [(19963}tate v. Brader®8 Ohio

St. 3d 354, 2003-Ohio-1325, 785 N.E4RD, § 123 [(2003)]. For all

the foregoing reasons, we reject appellant’s sixth proposition.
Ahmed 103 Ohio St. 3d 27, 55, 2004-Ohio-4190 at | 186med contends that the court only
cumulatively evaluated the performance pron§toicklandand ignored the prejudice prong in the
guoted paragraph (Traverse, Doc. No. 71 at Pa§i@d3), but that claim is contradicted by court’s
specific language therein. What is the “effecteafors and omissions” referred to in the first
sentence of the paragraph if not prejudice? Then the court addressed the cumulative “effect of
errors and omissions,” it was determining wisetthe errors and omissions alleged by Ahmed
prejudiced him. His claim that the state court thtle consider the cumulative prejudicial effect of
the many alleged instances of ineffective assistahbeés trial counsel is factually incorrect.

Ahmed also suggests that “[e]ven if the OBiopreme Court did consider the errors of

counsel collectively,” the court applied the wrastgndard in assessing any prejudice from trial

counsel’s errors. (Traverse, Doc. No. 71 agdPd 1723.) Ahmed argues that “the test to be
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employed is whether the result or outcome wasthy of confidence — not whether ‘any error
[singularf was prejudicial,” citing the paragraph gedtabove from the Ohio Supreme Court’s
decision.Id. Ahmed goes into no more detail than that.

Stricklandheld that “[t]he defendant must showatkhere is a reasonable probability that, but
for counsel’s unprofessional errors, the resulthaf proceeding would have been different. A
reasonable probability is a probability sufficient to undermine confidence in the outcome.” 466 U.S.
at 694. While the Ohio Supreme Court did not$isieklands language verbatinvhen considering
whether the cumulative effect of the alleged ieefiiveness warranted relief, it did conclude that
Ahmed’s trial was a fair one. Ahmed does notleinge that conclusion, ndioes he explain how it
conflicts with the standard set forthStrickland and this Court finds that it does not.

Ahmed has failed to show that his trial coeingrovided him ineffective assistance at any

time prior to or during his trial. Accordinglhis fourth ground for relief should be denied.

Fifth Ground for Relief

Next, Ahmed contends his appellate counsel provided ineffectiv

eass sturing his direct
appeal to the Ohio Supreme Court. (Petit@og¢. No. 35 at PagelD 246-55.) Respondent argues
the claim is both procedurally defaulted and ittess. (ROW, Doc. No. 61 at PagelD 993-95.)
Ahmed’s reply to Respondent’s procedural defdedénse is perplexing. 1Bt, he states that
prior to his trial he had asked the trial courtliova him to appeal his appatied counsel’s waiver of

his speedy trial right. (Traverse, Doc. No. 7RagelD 1724.) The connection between that pretrial

° The Court notes that Ahmed inappropriately insethiecbracketed word intoéhstate court’s statement,
substantially changing the meaning of the court’s words.
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request and Ahmed'’s claim here that his appellatesel were ineffective scomplete mystery to
this Court.

Next, he contends he twice raised “this claipmd sein post-conviction, and again
references a violation of his right to a speedy tridl. There are a couple of problems with that
argument. First, “this claim” concerns a cladmineffective assistance of appellate counsel, not
speedy trial rights, and second, ineffective aasis# of appellate counsel claims can only be
brought in Ohio by filing an application to reopeedirect appeal, and maot be brought in a post-
conviction petition. State v. Murnahar63 Ohio St. 3d 60 (1992).

Ahmed also contends he sought removal sfappellate counsel for failing to raise valid
arguments on direct appeal, but thstrequest was denied by the Ohio Supreme Court. (Traverse,
Doc. No. 71 at PagelD 1725.) Hldeects the Court’s attention to a procedural default argument
made in his first ground for relief in these procegdi but the argument to which he refers, in its
entirety, reads as follows:

(1)(B)(4) The Ohio Supreme Court addressed this claim on its
merits when it denied the ‘motion to disqualify and
remove public defender’'s office representation of
Appellant.”

Ahmed filed a motion in the Ohio Supreme Court to
remove the public defender. (Apx. Vol. 3, pp. 223-
243). Throughout that motion Ahmed detailed the
efforts of Belmont CountyCourts to deny him his
right to counsel of choicelhe motion was denied on
its merits. (Apx. Vol. 3, pp. 244). As a consequence,
this claim is exhausted and not procedurally
defaulted.

(Traverse, Doc. No. 71 at Pag€elb52.) Again, this argument is unrelated to the procedural posture

of the instant ground for relief in which he argtles ineffectiveness of his appellate counsel.
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Equally confounding is Ahmed’s assertion that hea@ “this ground” in his application to reopen
his direct appeal as his second proposed proposition oflthvat PagelD 1725. Turning to that
document, the Court finds that it, too, conceresafeged deprivation of Ahmed’s right to a speedy
trial. (Appendix, Vol. 5 at 74-75.)

Ahmed acknowledges that his &ipgtion to reopen his direct appeal was denied by the state
court on timeliness grounds, and directs the Cowhtither section of his procedural argument in
his first ground for relief. (Traverse, Doc. Nd. at PagelD 1725.) There, Ahmed argues that the
state court’s denial of his application on timebs grounds was not a procedural default of the
claims contained in the applicatiold. at PagelD 1652-65. In disjing Respondent’s assertion of
the procedural default defense, Ahmed arguedibezduse the Ohio Supreme Court dismissed his
application to reopen his direct appeal on @pdural ground, specifically timeliness, it did not
adjudicate the merits of his ineffective assistamicappellate counsel claim, hence the claim is
amenable tale novoreview by this Court. (TraversBoc, No. 71 at 1730.) Ahmed’s ultimate
conclusion, that the claim is subjecti®novaeview, is correct, but the fiahe takes to arrive at it
is impossible to follow. Perhaps the Court can clarify the course.

The procedural default defense in habeaguis described by the United States Supreme
Court as follows:

In all cases in which a state prisoner has defaulted his federal claims
in state court pursuant to an adequate and independent state
procedural rule, federal habeas eaviof the claims is barred unless

the prisoner can demonstrate cause for the default and actual
prejudice as a result of the allegeiolation of federal law; or

demonstrate that failure to cader the claims will result in a
fundamental miscarriage of justice.
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Coleman v. Thompsp801 U.S. 722, 750 (199Kee also Simpson v. Jon238 F.3d 399, 406 {6

Cir. 2000). That is, a petitioner may not raisdeideral habeas a federal constitutional claim he
could not raise in state courétause of procedural defaulEngle v. Isaac456 U.S. 107, 110
(1982);Wainwright v. Syke<l33 U.S. 72, 80 (1977). “[A]bsent a showing of cause and prejudice,
‘a federal habeas corpus petitioner who fails to dgmtth a state’s rules of procedure waives his
right to federal habeas corpus reviewBbyle v. Million 201 F.3d 711, 716 {BCir. 2000)quoting
Gravley v. Mills 87 F.3d 779, 784-85(&Cir. 1996);Murray v. Carrier, 477 U.S. 478, 485 (1986);
Engle 456 U.S. at 110/Vainwright,433 U.S. at 87.

Most of Ahmed’s argument, then, appearsstpport rather than defeat Respondent’s
assertion of the procedural default defens¢e acknowledges that there is a procedural rule
applicable to his application to reopen his diggpeal and that the state court enforced the rule
against him, conceding the first and second prongysanipin, respectively.See Maupin v. Smith
785 F.2d 135, 138 {&Cir. 1986). If the rule is an “independent and adequsaéee ground it meets
the requirement oMaupins third prong, and if Ahmed hagwiled to demonstrate cause and
prejudice the fourttMaupin prong is satisfied, which will resulh foreclosure of federal habeas
corpus review on the instant ground for relitdf.

The Supreme Court has observed that & skate court decision indicates clearly and
expressly that it is based upon a ground that is separate and independent of federal law, a federal
habeas court is not to address the merits of the clonida v. Powel] 559 U.S. 50, , 130 S.Ct.
1195,  (2009)uoting Michigan v. Longt63 U.S. 1032, 1041 (1983). be adequate, the state

procedural rule must be “firmly established aedularly followed” by the state court at the time it
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was applied.Beard v. Kindley 558 U.S. 53, _ , 130 S.Ct. 612, 617-18 (20§aQdting Lee v.
Kemna 534 U.S. 362, 376 (2002).

This Court finds only two capital caseswich the Ohio Supreme Court enforced the
timeliness requirement contained in the rule goverapplications to reopen direct appeals prior to
the state court’s enforcementtbé provision in Ahmed’s cas&ee State v. Bryafh03 Ohio St. 3d
1490, 2004-Ohio-5605 (Oct. 27, 2004)(tabftgate v. Cassand03 Ohio St. 3d 1475, 2004-Ohio-
5405 (Oct. 13, 2004)(table). Although the applicatiari®th of those cases were denied expressly
on timeliness grounds, they were denied just tmemths before Ahmed filed his application to
reopen his direct appeal, and thetestcourt applied the rule in Ahmed’s case less than five months
afterBryanandCassano (Appendix, Vol. 5 at 72, Appli¢en to Reopen filed December 20, 2004;
344, Entry Denying Application to Reopen filed Mha 2, 2005.) Two cases so close in time to
Ahmed’s application to reopen do not suffice to d&hlthe state rule on tiieess as one that was
firmly established and regularly followed in da@b cases at the time the rule was applied in
Ahmed’s case. That is not to say that twehoee cases might not signal a “reversal of practice”
with regard to the timeliness requiremdtrianklin v. Anderson434 F.3d 412, 421 {6Cir. 2006),
but the critical period of time to consider when determining whether a state has a firmly established
and regularly followed procedural rule is at thme it was applied. So even if the state supreme
court consistently enforced the timeliness rulerafter Ahmed’s case, it would not establish that
the rule was firmly established and regularljdwed when it was applied to Ahmed’s application
to reopen. In answering thguestion, this Court has onBryan and Cassanoto consider.
Accordingly, the rule relied upon by the state coudismissing Ahmed’sgplication to reopen his

direct appeal was not independent and adequaggjased to effect a procedural default in federal
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habeas corpus proceedings. That conclusion ntke&Sourt must address the merits of Ahmed’s
ineffective assistance of appellate counsel cémovo® McKenzie v. Smitt826 F.3d 721, 727
(6™ Cir. (2003).

Ohio law provides that an individual conviciafth capital offense has an appeal as a matter
of right to the Ohio Supreme Court. Ohio Rev. Code § 2929.05é&xisoOhio Const. Art. IV, §
2. “Afirst appeal as of right . is not adjudicated in accord with due process of law if the appellant
does not have the effectivesastance of an attorneyEvitts v. Lucey469 U.S. 387, 396 (1985).
Ineffective assistance of appellataiosel claims are governed by the s&trecklandstandard as
claims of ineffective assistance of trial counsghaneberger v. Jong815 F.3d 448, 452 {&Cir.
2010),citing Smith v. Robbin$28 U.S. 259, 285 (2000).

Ahmed identifies thirteen propositions of lavatihe contends his appellate counsel should
have presented to the Ohio Supreme Court @ctdappeal, but did no{Petition, Doc, No. 35 at
PagelD 247-55; Traverse, Doc. No. 71 ag#t® 1725-29.) Summarized, Ahmed alleges his

attorneys failed to raise the following issues on direct appeal:

1. He was denied his right to counsel of his choice;
2. He was denied his right to a speedy trial;

3. He was denied his right to self representation;
4, The trial judge was biased against Ahmed;

5. He was denied his right to a public trial;

19 Ahmed correctly argues that the rule was not firmtpl@ished and regularly followed, but his circuitous and
unsupported assertions making up his argument leave ggpslaough to risk a contrary outcome. Also, having
concluded the thirtlaupin prong (independent and adequate state procedural rule) saves Ahmed’s ineffective
assistance of appellate counsel claim from procedufaliliethere is no cause for the Court to labor dxaupins
fourth prong (cause and prejudice).
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6. He was denied his right to cooht the witnesses against him
by the admission of hearsay evidence;

7. He was denied his right to be free of unreasonable searches
and seizures;

8. Prosecutorial misconduct infected his trial;
9. He was saddled with ineffective counsel at trial;

10.  Trial counsel failed to reqse instructions on voluntary
manslaughter;

11. A police officer lied on the witness stand;
12. A *“death qualified” jury denied him a fair trial,

13.  There was excessive police presence in the courtroom during
the trial.

Id. The Court will address Ahmed’s ineffective assistance of appellate counsel claim by considering
each proposed proposition of law argued to illustiaensel’s ineffectiveness, but first it is
worthwhile to review the standard applicable teffactive assistance of appellate counsel claims.
“[Appellate clounsel'dailureto raise an issue on appeal amounts to ineffective assistance
only if a reasonable probability exists that inatunsof the issue would have changed the result of
the appeal.'Henness v. Bagle$44 F.3d 308, 317 {&Cir. 2011)citing Wilson v. Parker515 F.3d
682, 707 (8 Cir. 2008). “If a reasonable probability exittat the defendant would have prevailed
had the claim been raised on appeal, the courtaist consider whether the claim's merit was so
compelling that the failure to raise it amountedheffective assistance of appellate counséd.”
citing Wilson. The attorney need not advance eveguarent, regardless of merit, urged by the
appellant.Jones v. Barnegl63 U.S. 745, 751-752 (1983)(noting tt@tperienced advocates since

time beyond memory have emphasized the importance of winnowing out weaker arguments on
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appeal and focusing on one central issue if possiblat most on a few kassues”). Effective
appellate advocacy is rarely characterized by presenting every non-frivolous argument which can be
made. Joshua v. DeWit341 F.3d 430, 441 {&Cir. 2003):Williams v. Bagley380 F.3d 932, 971

(6™ Cir. 2004);see Smith v. Murray77 U.S. 527, 535-36 (1986). Failure to raise an issue can,
however, amount to constitutionally ineffective assistaMieFarland v. Yukins356 F.3d 688, 710

(6™ Cir. 2004) citing Joshua v. DewitB41 F.3d 430, 441 {&Cir. 2003);Lucas v. O’'Deal79 F.3d

412, 419 (8 Cir. 1999); andMapes v. Coylel71 F.3d 408, 427-29 (&Cir. 1999).

“In order to succeed on a claim of ineffeeti@ssistance of appellate counsel, a petitioner
must show errors so serious that counsel wascsly functioning as counsel at all and that those
errors undermine the reliability of the defendant’s convictioMcMeans v. Brigand®28 F.3d 674,

682 (6h Cir. 2000) citing Strickland v. WashingtoA66 U.S. 668, 687 (1984), aRdist v. Zentl7

F.3d 155, 161-62 {BCir. 1994). “Counsel’s failure to raise an issue on appeal could only be
ineffective assistance if there is a reasonabddaduility that inclusion of the issue would have
changed the result of the appeaiitFarland 356 F.3d at 69%iting Greer v. Mitchell264 F.3d

663, 676 (8 Cir. 2001). “Counsel's performance &rongly presumed to be effective.”
McFarland, 356 F.3d at 710guoting Scott v. MitchelR09 F.3d 854, 880 {6Cir. 2000),citing
Strickland 466 U.S. at 690. To prevail on a claim of ineffective assistance of appellate counsel, a
petitioner must show that counsel ignored issumsiire “clearly strongethan those presented on
appeal.Webb v. Mitchell586 F.3d 383, 399 {6Cir. 2009);Smith v. Robbin$28 U.S. 259, 288
(2000),quoting Gray v. Greer800 F.2d 644, 646 {'ICir. 1986). With these precepts in mind, the
Court will consider each of Ahmed’s alleged instes of ineffective assistance of counsel. The

Court also notes that the last four of the alliexe, numbers ten through thirteen, were not included
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as issues Ahmed believed his appellate attorneysdhauk raised as error on direct appeal in his
application to reopen his direct appeal in the statet. (See Appendix, Vol. 5at 72-81.) They are,
therefore, procedurally defaulted. Had theg properly preserved by presentation to the state
court in Ahmed’s application, however, they wontit have changed the outcome of his appeal, as
discussedinfra.

1. Denied counsel of choice

The first of the proposed propositions of laattAhmed claims his appellate counsel should
have raised on direct appeal corresponds wighfirst ground for relief in his habeas petition.
Although Ahmed's first ground for relief has beeunifd by the Court to be procedurally defaulted
without excuse, the Court also adtin its discussion of that ground that even if it had been
preserved, the claim would fail. It followsathAhmed’s appellate counsel cannot have been
ineffective for failing to raise a losing claim on direct appeal.

2. Denied right to speedy trial

Ahmed’s second proposed projias of law corresponds to his nineteenth ground for relief
in his habeas petition, where he claims to have kbepnived of his right to a speedy trial. He
argues his appellate attorney should have raised that claim on direct appeal in the state court.

In doing so, Ahmed refers the Court to his nineteenth ground for relief where he goes into
great detail describing the various continuancestbed requested, agreed to, rescinded, or granted.
(Petition, Doc. No. 35 at PagelD 247, 371-78.) ddknowledges that the United States Supreme
Court has articulated a non-exhaustive list of factdrs to be consideraddetermining whether a
particular defendant has been deprigébis right toa speedy trialld. at 372. Those factors are the

“[llength of delay, the reason ftie delay, the defendant’s assertion of his right, and prejudice to
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the defendant.’Barker v. Wingp407 U.S. 514, 530 (1972). “The lengfidelay is to some extent
a triggering mechanism. Until there is some g&aich is presumptively prejudicial, there is no
necessity for inquiry into the other factors that go into the balamdegt 530. A delay of one year
is presumptively prejudicial and gigers consideration of the remainiBgrker factors. United
States v. Ferreirg665 F.3d 701, 705 t(mir. 2011)citing United States v. Robinsatb5 F.3d 602,
607 (8" Cir. 2006);United States v. Bas460 F.3d 830, 836 {&Cir. 2006). Presumptive prejudice,
however, cannot carry a Sixth Amendmetdim without regard to the oth&arker criteria.
Doggett v. United StateS05 U.S. 647, 655-56 (1992). Barker, the Supreme Court noted that the
more-than-five-year delay between the defendantésaand trial was “extraordinary,” and that of
the various reasons for the delay, only a relativelgilgportion of it could be attributed to a “strong
excuse,” that being the iliness of the persachi@rge of the investigation of the offenslkek.at 533-
34.

Ahmed was arrested on September 11, 1999yaindire began in his trial on January 16,
2001, a little over sixteen months after hiseat. On November 29, 1999, a motion for a
continuance was made by Ahmed'’s counsel, but Alneeised to sign the entry. (Appendix, Vol. 1
at 148-49.) Nevertheless, upon defense counseltersént that trial on the original date of
December 7 would be impracticable, the court granted a continuance until January 3¢d2800.
149. Defense counsel received upiganf 560 pages of discovery material approximately ten days
before the trial was to begin, and reqedsinother continuance on December 23, 199%t 166.
In addition, counsel indicated they needed more time to conduct DNA te&dind.he trial was
then reset to February 15, 200d. at 179. In gro sefiling, Ahmed urged the trial court not to

grant any further continuances “with out [sicg thccountability of past performance of 5 months
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and setting reasonable accountability and monitoring standddisat 194. The defense’s DNA
testing was not completed by February 14, and andate another continuance until July 10 was
granted at defense counsel's request and #fercourt had determined that counsel were
competently and effectively representing Ahmktl.at 201-2, 204. Byuhe 14, 2000, however the
defense’s DNA testing was still not completed, apdn counsel’s requesha@ther continuance was
granted and the trial was reset for January 15, 2b@idl.at 297. In Septeler 2000, Ahmed filed a
pro sedocument alleging he had not been advisellogf to preserve his right to a speedy trial,
citing Ohio R. Crim. P. 12(GY Id. at 353. The trial court construed the document as a motion to
dismiss his case under the state speedy trial statute, and it was oved.ud¢357. On January 2,
2001, Defense counsel once again requested a camtgwuéAppendix, Vol. 2 at 2-3.) The State
opposed further delay in bringing Ahmed to tridl, at 13-14, as did Ahmed in sevepab se
filings, id. at 16-25. The trial court denied defense counsel’s requesiditrest continuancdd. at

34. Ahmed's trial began on January 16, 2001, as scheduled.

The delay between Ahmed'’s arrest and tlaet sif his trial was approximately sixteen
months, giving rise to presumptive prejudarel triggering examination of the remainiBgrker
factors. The seconBarker factor looks to the reason for the delay. “Governmental delays
motivated by bad faith, harassment, or attempts to seek a tactical advantage weigh heavily against

the government, while neutral reasons such as negligence are weighted less heavily, and valid

1 January 15, 2001, was a federal holiday, Dr. Martin Lutlieg, Jr.’s Birthday, so the trial date was at some
point corrected to reflect a January 16 start date.

2 At the time the document was filed, that rule read as follows:
(G) Effect of failure to raise defenses or objections
Failure by the defendant to raise defensesbjections or to make requests that
must be made prior to trial, at the time set by the court . . ., or prior to any extension
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reasons for a delay weigh in favor of the governmeR©binson 455 F.3d at 607. “In contrast,
delay caused by the defense weighs against the defendéntriont v. Brillion 556 U.S. 81, 89
(2009). Asis noted above, none of the contigeanvas requested by the prosecution, so the delays
were not attributable to the prosecutor. Instead, each continuance was requested by defense counsel,
although Ahmed himself sometimes indicated he waposed to them. However, because “the
attorney is the [defendant’s] agent when actingating to act, in furtherance of the litigation,”
delay caused by the defendant’s counsel is alagyeld against the defendant, whether counsel is
retained or appointedColeman v. Thompsp®01 U.S. 722, 753 (1991). “Once a lawyer has
undertaken the representation of an accused, tiessdand obligations are the same whether the
lawyer is privately retained, appointed, or serving in a legal aid or defender prodralinCounty

v. Dodson454 U.S. 312, 318 (1981Ljting ABA Standards for Criminalustice 4-3.92d ed. 1980).
Furthermore, the Supreme Court has rejectedatien that an attorney appointed to represent a
defendant should be considered a state actquigoses of determining who bears responsibility
for a delay when a violation of the Speedy Trial Clause has been aldgedonf 556 U.S. at 89-

90..

None of defense counsel’s requests fotiooances was unreasonable. Approximately one
month of delay was requested and granted beamisase counsel stated it was impracticable to
defend a defendant charged with four aggravamediers and facing the death penalty three months
after the crimes. That is indubitably an accurate assessment and implies conscientiousness rather
than needless delay. One year of the delays cattrlimited to the time necessary for the defense to

complete DNA testing. One day of the delay wiaisbatable to the federal holiday marking the

of time made by the court, shall constituigver of the defenses or objections, but
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birth of Dr. Martin Luther King, Jr. Ahlough Ahmed at times expressed opposition to the
continuances, none of counsel’s requests werasgonnable and nothing in the record suggests that
counsel had any nefarious or ulterior motive in requesting them. Even if the reasons given by
counsel had not fully explained why any partical@antinuance was requdeAhmed himself caused
his attorneys to expend significant pre-trial tiovecollateral matters, such as Ahmed’s repeated
attempts to substitute counsel, which were sometimes effective; his lawsuits naming everyone
involved in his legal matters (including those whi@®nnection was solely tangential) as either
defendants or witnesses; his seeking to havériddgudge removed from his case; his constant
complaining about having been deprived of asc® his own money; and his insistence that
extraordinary measures be taken to assure thaleotifility of his conversations with counsel at the
jail. “Just as a State’s ‘deliberate attempt to delay the trial in order to hamper the defense should be
weighted heavily against the [State],” so tétmwld a defendant’s deliberate attempt to disrupt
proceedings be weighted heavily against the defend¥etrnonf 556 U.S. at 93juoting Barkey
407 U.S. at 531. Thus, any delay unaccounted for by counsel’s need to adequately prepare for trial
would be taxed to Ahmed’s contumacy anddtiempts to derail his trial. The secdatkerfactor
weighs heavily against Ahmed.

As noted above, Ahmed did object to his attoshegguest for continueces at times. Thus,
thatBarkerfactor weighs in his favor.

In Barker, the Supreme Court recognized the diffty of demonstrating prejudice from
delay between the time of arrest or indictment and trial as follows:

Prejudice, of course, should be asséasé¢he light othe interests of
defendants which the speedy trial riglats designed to protect. This

the court for good cause shown may grant relief from the waiver.
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Court has identified three such irdsts: (i) to prevent oppressive
pretrial incarceration; (ii) to mimize anxiety and concern of the
accused; and (iii) to limit the possibility that the defense will be
impaired. Of these, the most ®ss is the last, because the inability

of a defendant adequately to paep his case skews the fairness of
the entire system. If withesses die or disappear during a delay, the
prejudice is obvious. There is ajg@judice if defense witnesses are
unable to recall accurately everi$ the distant past. Loss of
memory, however, is not always efted in the read because what

has been forgotten can rarely be shown.

We have discussed previously the societal disadvantages of lengthy
pretrial incarceration, but obvioudlye disadvantages for the accused
who cannot obtain his release are even more serious. The time spent
in jail awaiting trial has a detrimental impact on the individual. It
often means loss of a job; it digts family life; and it enforces
idleness. Most jails offer little or no recreational or rehabilitative
programs. The time spent in jailsgnply dead time. Moreover, if a
defendant is locked up, he is hindered in his ability to gather
evidence, contact witnesses, or otherwise prepare his defense.
Imposing those consequences on anyone who has not yet been
convicted is serious. It is espaity unfortunate to impose them on
those persons who are ultimately found to be innocent.

Barker, 407 U.S. at 532-33.
Ahmed makes the following argument respectimgiejudice he suffered as a result of the
sixteen-month delay between his arrest and the start of his trial:
Ahmed was prejudiced by the delays because:
If the trial had proceeded on 12/7/1999 as scheduled[,] the
outcome of the trial would clearly have been in favor of this
defendant. In fact[,] propeaction by defense counsel should
have been to ask for dismissal for failure to provide discovery as
almost nothing was providedgtiovered by prosecution before
12/7/1999. Now it is clear that continuances have clearly
benefitted to state [sic] at the detrement [sic] of defense. (Apx.
Vol. 2, p. 248).
(Traverse, Doc. No. 71 at PagelD 1846.) When @ourt turns to the referenced page in the

Appendix, however, no such language appears on thatgraany page near it. The cited page in
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the Appendix consists of a single-pgge sefiling in which Ahmed sought to have his attorneys
removed “for fabricated defense and not for tagltontained in discovery.” (Appendix, Vol. 2 at
248.) It contains no discussion Ahmed’s speedy trial right or an alleged violation thereof, nor
does it address the supposed consequences ofidlyebdéveen his arrest and the beginning of his
trial. In any case, the excerpt above appedrs twthing more than Amed’s own supposition that
his trial would have resulted in an acquittal if ill|woceeded on the original trial date of December
7,1999. Such unsupported conjecture from a petitioner carries no weight in habeas corpus.

To sum up, the delay between Ahmed’s arredtthe start of his trial, the first of tBarke
factors, gives rise to presumptive prejudiceramating an examinatioof the remaining threBarker
factors. The delays were requested by defense ebsmshat they could prepare for trial and to
allow time for DNA analysis to be completed, btabitimate and non-dilatory reasons for seeking
continuances. Even if that were not the cA¢emed’s obstructionist conduct during the sixteen-
month delay would likely result in the secdBdrker factor weighing against Ahmed. The third
Barkerfactor weighs lightly in Ahmed’s favor as he did express opposition to some of the requests
for continuances. Finally, Ahmed failed to dentoai®, as opposed to alleging, prejudice from the
delays.

On the whole, then, Ahmed has not shown ltieatvas denied his Sixth Amendment right to
a speedy trial. Consequently, his appellate cowaselot have been ineffective for failing to raise
that claim as error on direct appeal in the CGBupreme Court. Accordingly, his second sub-claim
in his fifth ground for relief should be denied.

3. He was denied his right to self representation
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Ahmed has presented this sub-claim ataan itself in his third ground for relie§upra
The Court recommended denial of Ahmed’s tigirdund for relief in its etirety after addressinde
novothat part of the claim which concerned thdtgunhase of the trial, and finding meritless that
part relating to the mitigation phase of theltridAgain, Ahmed’s appellate counsel were not
ineffective for failing to raise claims error on direct appeal claims that were sure to fail.

4. The trial judge was biased against Ahmed

Ahmed raised this sub-claim as a claim ftaelhis eighth ground for relief. In order to
determine whether Ahmed’s appellate counsel wafdative for failing to raise as error on direct
appeal his claim that the trial judge was biaagdinst him, it is necesyafor this Court to
determine whether there was a reasonable pildigabat the claim would have succeeded had it
been raisedSee Goff v. Baglep01 F.3d 445, 466 {6Cir. 2010). The answer to that question is
“no.”

Ahmed alleges the trial judge’s bias was evidiemn the fact that sheonsistently attempted
to silence him and prevent him from making argumanpsetrial hearingsgnd that she was named
a witness in his divorce case and so should have besself from his criminal trial. The fact of
the matter is Ahmed continuously atteted to argue as if he werpr@ sedefendant in the pretrial
hearings, and Judge Sargus was exceptionally geser allowing Ahmed timto make his points.

(Hearing of Nov. 9, 2000, Trial Tr., Vol. 3 at 3-F8aring of Jan. 2, 2001, Trial Tr., Vol. 3 at 3-19;
Hearing of Jan. 8, 2001, Trial Tr., Vol. 3 at 4-7Ahmed acknowledges that Judge Sargus stated
she had never been declared a witness idilagce case by his counsehly by Ahmed himself,

but he does not point to anythinglive record suggesting that was not a true statement or that it was

an inadequate response to his argument that shandeed a witness in the divorce proceeding. In
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addition, what Ahmed characterizes as his “polgg&mpt to explain his dissatisfaction with his

appointed counsel which drew Judge Sargus’ allegedly uncalled-for ire included :

1.

10.

11.

12.

His accusations that his atteys would only do certain work
on his case to “eat up” all Ahmed’s money (Hearing of Nov.
9, 1999, Trial Tr. Vol. 3 at 17);

His own opinion that attorneilershey did not have a clue
how to conduct an investigatioid, at 24;

Calling an explanation his coulgrovided to him regarding
DNA analysis “bullshit,”d. at 33;

Allegations that the judge was biased against him because
there were, in his estimation, excess security officers present
at the view of the scene tfe murders (Hearing of Jan. 8,
2001, Trial Tr., Vol. 4 at 20);

Personal attacks on trial counsel’s intelligendeat 22;
Accusations that his counskhd a blatant disregard for
professional responsibility and that they were in collusion
with the prosecutors and police to hide evideitte,

An accusation that the judge was hiding motions in a bid to
deprive him of his constituinal rights with full knowledge
and cooperation of his counskl, at 23;

Acknowledgement that he told oathis trial counsel he was
the “stupid most guy who | ev seen representing any
defendant,’id at 30;

Calling the proceedings “a travestyq: at 36;

Calling attorney Hershey a lidad. at 37;

Accusing the trial judge of foisting appointed counsel on him
to serve the interests of the court and prosecution rather than

himself,id. at 39;

Impugning the goodness of attorney Hershey’'s h&hrgt
42;
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13.  Alleging that his counsel conspired with the prosecution to
suppress evidencil. at 43;

14.  Accusing attorney Hershey of relaying whatever Ahmed told
him to the prosecutiond. at 44-45;

15.  Accusing his counsel of vidiag his civil rights and their
own professional ethicg]. at 46; and

16.  Accusing his counsel of “covering” the fact that they had
not worked on his casal. at 47.

Judge Sargus’ refusal to permit Ahmed limitless opputies to complain about his attorneys, his
treatment at the jail, and the bias he peratwe the judge’s part toward him was understandable
and completely appropriate to maintain some semaklaf order in the court in the face of Ahmed'’s
obstreperous behavior. That being the case, As@ppellate counsel were not derelict in failing
to raise a losing judicial bias claim as error on direct appeal.

5. He was denied a right to a public trial

Ahmed alleges his appellate counsel were @utiffe for failing to raise as error on appeal a
claim that he was denied his right to a public trithe basis for Ahmed’s claim is the trial court’s
closure of the courtroom for a pretrial hearingsgveral missives describing difficulties he has in
his dealings with his own attorneys.” (HearindNa@vember 9, 2000, Trial Tr., Vol. 3 at 3.) Ahmed
also speculates that hearings held on Jariang 11, 2001, and Febru;2001, were either held
in the jail and not accessible by the public, or thatamed attorneys were kept from attending.
(Petition, Doc. No. 35 at PagelD 379.) Nothing om plages of the transcripts of those hearings,
however, indicates that those hearings took plaes &nem the courthouse or that any person who
was interested in the proceedings was kept fitending any of those hearings, and they will not be

discussed further.
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The Sixth Amendment guarantees that “[lm@minal prosecutions, the accused shall enjoy
the right to a speedy and public trial.” Uc®NnsT.amend. Vlsee also In re Olive333 U.S. 257,
278 (1948) (holding the right to a public trial biride states through the Due Process Clause of the
Fourteenth Amendment). The right extends beybaaffering of actual proof at trial, although it
“may give way in certain cases to other rights oregts, such as the defendant’s right to a fair trial
or the government’s interest in inhiloij disclosure of sensitive informationWaller v. Georgia
467 U.S. 39, 45-46 (1984)iting Press-Enterprise Co. v. Superior Court of Califorrd&4 U.S.
501, 511-12 (1984).

The Supreme Court has summarized the berilfitsng from the guarantee as being to (1)
ensure a fair trial, (2) ensure that the judge prosecutor carry out their duties responsibly, (3)
encourage witnesses to come forward, and (4) discourage péNaher, 467 U.S. at 46. To close
a courtroom, a party must “advance an overriding istehat is likely to be prejudiced, the closure
must be no broader than necessary to protecirnteaiest, the trial court must consider reasonable
alternatives to closing the proceeding, and it muste findings adequate to support the closure.”
Waller, 467 U.S. at 48.

Here, the record does not reveal any requesithgr party for closure of the courtroom, and
the trial court made none of the findings required\tatler. In fact, there was no discussion at all
about any interest likely to be prejudiced, the breadlttne closure, or alternatives to complete
closure of the courtroom. Instead, the trial judmeply stated, “Because this is a private hearing,
I’m going to ask that all spectators leave.” (Thial, Vol. 3, Hearing oNovember 9, 2000, at 4.)
Neither party objected. Initially, theit would appear that the trial court failed to take the necessary

steps prior to closing the courtroom.
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That is not the end of this Court’s evdloa of Ahmed'’s claim, however. Ahmed argues
that the denial of his right to a public trialasstructural defect, for which no prejudice need be
shown and to which harmless error analysis dugsapply. For support he cites footnote 9 in
Wallerin which the Court cites various circuit cousfaappeals’ opinions, and another footnote in a
dissent by Brennan, J. in an earlier Supreme Ctase. 467 U.S. at 49. Of course, the term
“structural error” did not become piaf the legal parlance until aft@rizona v. Fulminante499
U.S. 279, 309 (1991) (holding some constitutionabrs defy analysis by “harmless-error”
standards), an8ullivan v. Louisiang08 U.S. 275, 282 (1993) (coining the term “structural error”).
In Waller, the Court observed that “[tlhe parties do gogstion the consistent view of the lower
federal courts that the defendant should not be iredjto prove specific prejudice in order to obtain
relief for a violation of the public-trial guarantee,” expressing agreement with that view, but
rejecting the notion that Waller was thereforétiu to a new trial. 467 U.S. at 49-50. Although
this Court does not read the quoted portiokvadler as an actual holding, the Supreme Court has
since characterized it as the case in which it foundatlef a public trial to be structural error
subject to automatic reversdlnited States v. Marcu860 U.S. 258, 263 (201QYteder v.United
States527 U.S. 1, 8 (1999)ohnson v. United States20 U.S. 461, 468-69 (1997).

The subject of the hearing that was closed to the public was Ahmed’s numerous complaints
about his appointed counsel, his allegationghafir incompetence, his feelings of religious
persecution by his attorneys and the jail staf, suspicion about the investigator hired by his
counsel, his disappointment that his trial veastinued allegedly without his knowledge, his
frustration at not having been successful at regtgiprivate counsel, and his counsel’s defenses to

Ahmed’s allegations against them, all of which eithave no basis in fact or are tangential or
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collateral to a fair trial. (Trial Tr., Vol. 3jearing of November 9, 2000, at 1-56.) No witnesses
were called, and neither Ahmed nor his counsete under oath. Why the trial judge felt it
necessary to close the courtroom is anyone’s giWwbatever the reason, closure of the courtroom
during the November 9 hearing, even if inappiate; does not require a reversal of Ahmed’s
convictions or death sentence.

Walleritself demonstrates that point. The hearing at iss\Wéaifer was one on a motion to
suppress evidence. The Supreme Court obseratdtlte remedy should be appropriate to the
violation. If, after a new supession hearing, essentially the same evidence is suppressed, a new
trial presumably would be a windfall for tdefendant and not in the public interestvaller, 467
U.S. at 49. Th&Valler Court ordered the case remanded &dtate court for a determination of
what portions of a new suppression hearing had tddsed and what portions must be open to the
public, concluding that a “new trial need be hadly if a new, public supgission hearing results in
the suppression of material evidence not suppresstxt dirst trial, or in some other material
change in the positions of the partie$d:

Let us not forget that Ahmed’saein here is not that he was denied a public trial. That is the
subject of his twentieth ground for relief. Hehgs claim is that his appellate attorneys were
ineffective for failing to raise as error on direppaal the closing of the courtroom to the public.
Recall, too, that counsel’s failure to raise anessn appeal could only be ineffective assistance if
there is a reasonable probability that inclusion of the issue would have changed the result of the
appeal.McFarland v. Yukins356 F.3d 688, 699 {6Cir. 2004) citing Greer v. Mitchell264 F.3d
663, 676 (8 Cir. 2001). Even assuming that appellzaensel should have raised the public trial

claim on direct appeal, a new hearing on Ahmedtsplaints about his attorneys and his general
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situation could not possibly chante position of the parties in any material way, so there would be
no need for either a new hearing or a new ttidlnew hearing would ban empty formality; a new

trial would be a ‘windfall.” State v. BethelLl10 Ohio St. 3d 416, 429 (2006uotingWaller, 467

U.S. at 49. Even if Ahmed'gaellate counsel had included the instant sub-claim in his appellate
brief, therefore, the result of the appeal wowdtlhave been different. Accordingly, Ahmed’s claim

of appellate counsel ineffectiveness based upon their failure to raise the public trial claim on direct
appeal should be denied.

6. He was denied his right to confront tke witnesses against him by the admission
of hearsay evidence.

In his sixth proposed proposition of law Ahdnalleges that an MCI WorldCom employee
inappropriately testified about a business rdcoamely a report tracking the use of Ahmed’s
company-issued identification badge, even thoughatibgedly was not quakid to authenticate the
document, and that allowing her testimony amoutidtie admission of hearsay and violated his
right to confront the witnesses against himetiffon, Doc. No. 35 at PagelD 248; Traverse, Doc.
No. 71 at PagelD 1726-27. “Counsel’s failure to raise an issue on appeal could only be
ineffective assistance if there is a reasonabidatrility that inclusion of the issue would have
changed the result of the appeaMitFarland v. Yukins356 F.3d 688, 699 {ECir. 2004) citing
Greer v. Mitchel| 264 F.3d 663, 676 {6&Cir. 2001). Had appellate cowhsaised the confrontation
clause/hearsay issue on direct appeal in the Shpreme Court, the court likely would have

overruled Ahmed’s proposition of law as waived.

3 Nowhere does Ahmed give the slightest hint as to wihetfee ten-volume transcript of his trial the Court might
find the employee’s offending testimony.
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In Ohio parties must preserve errors foregiy calling them to the attention of the trial
court at a time when the error could have been avoided or corrected, as setStaté wn Glaros
170 Ohio St. 471 (1960), paragraph oh¢he syllabus. Ahmed does not allege that he lodged any
objections during the MCI WorldCom employee’s testimony, and this Court finds he did not. The
only objection raised during her testimony #tveas one raised by the defense based on the
relevance of the information sought (Trial Tr.,IV@ at 382), not the Confrontation Clause or
hearsay as he alleged in his application to nedpe direct appeal (Appeix, Vol. 5 at 76-77).
Thus, the state supreme court undoubtedly wbake found against Ahmed had his appellate
counsel raised the confrontation clause/hearsag msulirect appeal. In addition, even if Ahmed
were able to surmount that obstacle, Ahmed fadedentify, much less demonstrate, any prejudice
suffered as a result of the admission of the M@FdCom employee’s testimony. Indeed, his own
counsel believed it to be irrelevant. He doesatlege that her testimony about the identification
badge or the report tracking its use was in amy inaccurate or false, or that either the
identification badge or tracking report was inautieenn addition, defense counsel highlighted in
cross-examination the possibility of someone other than Ahmed using the identification card and
weaknesses in MCI's security procedures relatngentification badges and their tracking of the
badges. (Trial Tr., Vol 7 at 376-71.) Becausen&d has not shown that there is even a slight
probability that inclusion of the confrontation céathearsay issue would have changed the result of
his direct appeal, the instant sub-claim should be denied.

7. Ahmed was denied his right to be free of unreasonable searches and seizures.

Ahmed alleges his appellate counsel providetféative assistance whémey failed to raise

as error on direct appeal a claim that the warrasidearch of the crime scene violated his right to
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be free from unreasonable searches and seizyfstition, Doc. No. 35 at PagelD 249.) For
counsel’s representation to be found deficient, Athmest demonstrate that “there is a reasonable
probability that the inclusion of the issue would have changed the result of the appefedriand
v. Yukins 356 F.3d 688, 699 {6Cir. 2004) citing Greer v. Mitchell 264 F.3d 663, 676 {ECir.
2001). Ahmed has done no such thing.

The Sixth Circuit has summarized the relevant law as follows:

The Fourth Amendment provides thhe right of the people to be
secure in their persons, houses, papers, and effagtnst
unreasonable searchasd seizures, shall noé violated, and [that]
no Warrants shall issue, but upon probable cause . ...” U.S. Const.
amend. IV (emphasis added). TFaurth Amendment’s protections
hinge on the occurrence of a “sdafca legal term of art whose
history is riddled with complexitySee Kyllo v. United States33
U.S. 27, 32 (2001) (discussing “whesearch is not a search”). A
search is defined in terms oparson’s “reasonable expectation of
privacy” and is analyzed undetvao-part test first penned Katz v.
United States389 U.S. 347[, 361] (1967) [(Han, J., concurring)]:
(1) ‘has the individual manifestedsubjective expectation of privacy
in the object of the challenged sefa?” and (2) “is society willing to
recognize that expectation as reasonab@dlifornia v. Ciraolg 476
U.S. 207, 211 (1986).

The second prong of th&atz test generally addresses two
considerations. The first focuses on “what a person had an
expectation of privacin, for example, a home, office, phone booth
or airplane.”Dow Chemical Co. v. United Stat&<l9 F.2d 307, 312

(6™ Cir. 1984) aff'd, 476 U.S. 227 (1986) (emphasis in originade

also Oliver v. United Stated66 U.S. 170, 178 (1984) (noting “our
societal understanding that certaneas deserve the most scrupulous
protection from government invasionQnited States v. Whitd01

U.S. 745[, 786] (1971) (Harlan,.,Jdissenting) (assessing “the
individual's sense of security”); Wayne R. LaFaveSdarch and
Seizure: A Treatise on the Fourth Amendn§ehtL(d) (4 ed.2004).
This inquiry centers on “whether the human relationships that
normally exist at the place inspected are based on intimacy,
confidentiality, trust or solitude arence give rise to a ‘reasonable’
expectation of privacy." Dow Chemical Cq.749 F.2d at 312.
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Other relevant factors to applyKatZs [sic] second prong include . .
. “the uses to which thedividual has put a location.Oliver, 466
U.S. at 178.
Widgren v. Maple Grove Twpi29 F.3d 575, 578-80(&Cir. 2005) (parallel citations omitted).
Ahmed'’s argument, both here and inTwgenty-second Ground for Relief where he argues
the failure to obtain a search warrant as a fresdgtg claim, is sufficiently nebulous that the Court
cannot discern the basis upon which he claims ve had a reasonable expectation of privacy in
Lubaina’s residence. He refers to Lubaina’s residence as “the home/crime scene” (Petition, Doc.
No. 35 at PagelD 249-50) but it &saot his home because he moved from that house and had taken
an apartment in Columbd$.(Trial Tr., Vol. 7 at 58-59.) Furthermore, the court hearing the divorce
case between Ahmed and Lubaina had awarded Laibatiusive use of the home and its contents
months before the murderkl. at 166. Lubaina also had had tendlord install new locks on the
doors of the residence and change the code on the electric garage doorldpan&64-67. These
facts do not square with Ahmed’s implicit argument that he had a reaserpbtgation of privacy
in Lubaina’s residence. Accordingly, any mottorsuppress the evidence collected at Lubaina’s
home would have had an infinitesimal chan€succeeding, and no ineffectiveness on Ahmed'’s
appellate counsel’'s part results from their failtweraise the issue as error on direct appeal.
Ahmed’s seventh sub-claim should be denied.
8. Prosecutorial misconduct infected Ahmed's trial.

Here, Ahmed alleges that his appellate celsbould have presented his prosecutorial

misconduct claim to the Ohio Supreme Court oediappeal. (Petition, Doc. No. 35 at PagelD
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250.) He refers the Court to his ninth ground for religfa, in support of his claim. The Court has
considered each of his arguments under that griarnelief and found that none is meritorious.
Consequently, Ahmed’s appellate counsel canne baen ineffective for failing to raise doomed
propositions of law on direct appeal. His eightlfenive assistance of apfse counsel sub-claim
should be denied.

9. Ahmed was saddled with ineffective assistance of counsel at trial.

Ahmed refers the Court to his fourth ground for relmipra rather than argue the
ineffectiveness of his trial counsel anew hareorder to demonstrate his appellate counsel’'s
deficient performance. (Petition, Doc. No. 3PagelD 250.) The Court determined that Ahmed’s
fourth ground for relief was meritless, and it follothat his appellate counsel cannot have been
ineffective for failing to raise losing propositiondaiv on direct appeal in the Ohio Supreme Court.
Ahmed’s ninth ineffective assistance of appellate counsel sub-claim should therefore be denied.

10.  Trial counsel failed to request instructions on voluntary manslaughter.

Ahmed argues his appellate counsel providetféctive assistance by failing to raise trial
counsel’s ineffectiveness on direct appeal, allethagtrial counsel should have requested that the
jury be instructed on the offense of voluntarynsiaughter as an alternative to the aggravated
murder offenses charged in the indictment.ifiea, Doc. No. 35 at PagelP560-252.) As has been
noted above, Ahmed never presented this claithdécstate court as an example of his appellate
counsel’s ineffectiveness in his application to reoipie direct appeal. To the extent Ahmed argues
his appellate counsel’s ineffectiveness for failingaise as error trial counsel’s failure to request

voluntary manslaughter instructions, therefore, the instant claim is procedurally defaulted.

14 A warrant was obtained prior to the search of Ahmagartment in Columbus. (Trial Tr., Vol. 4 at 110-13;
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Even if he had preserved that part of hesffiective assistance of appellate counsel claim,
however, it would fail. Ahmed raised the undarntyiesser-included offense claim as trial court
error in his sixteenth ground for reliéffra. For all of the reasons discussed there, had appellate
counsel raised the claim as ervardirect appeal, the Ohio Supreme Court would have found it to be
unavailing. Consequently, Ahmed’s appellate couwseé not ineffective when they omitted the
lesser-included offense claim from the appellate brief on direct appeal.

11. A police officer lied on the withess stand.

Here, Ahmed contends his appellate counsel weigective when they failed to raise as
error on direct appeal a claim alleging that polifieer Nanni testified falsely that Ahmed, while in
New York, told the officer that he had come fr&n Clairsville and had asked for an attorney.
(Petition, Doc. No. 35 at PagelD 253-) This sub-claim is in the same procedural posture as the
one just preceding it, and is also procedurally defaulted.

Had he properly preserved the instant satrcfor habeas review, however, it would have
been unavailing. Ahmed argues as follows:

Nanni further testified that after Miranda [sic] warnings were given
by him, questioning stopped. HoweyBlanni’s signed contradicts

his assertion that “questioning stopped.” [Sic.] Ahmed protested to h
is [sic] counsel when he heard thatse testimonyAttorney Olivitto

[sic] questioned Nanni about hasvn signed statements and Nanni
disowned his own signed statemeflivitto [sic] said to the Trial
Judge “we/should [sic] settle this side the jury.” According to
Ahmed, the transcript is cleaned out [sic] as it only says that Hershey
cross-examined Nanni.

Id. at PagelD 253. There are no citations to #wend where the Court might find the statements

and events to which Ahmed refers. It is not@oairt’s duty to search the record to find support for

Vol. 7 at 221-22; Vol. 8 at 503.)
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a habeas petitioner’s allegations. Ahmed has failethtee out a coherent claim to which this Court
can respond. Consequently, Ahmed’s appellatmsel’s representation cannot be found to have
been deficient.

12. A *“death qualified” jury denied Ahmed a fair trial.

Next, Ahmed purports to claim that his appellzaansel were inefféiwe for failing to raise
as error on direct appeal a claimth “death qualified” jury is an anathema to a fair trial, a familiar
claim in death penalty cases. (Petition, Ddo. 35 at PagelD 253.His argument, however,
contends that one prospective juror, RosenBaryack, whose attitude toward the death penalty
Ahmed does not reveal, was excused from the jury by the prosecutor’s peremptory challenge, and
that the jury was consequently not represergativthe community and biased toward a death
sentence.ld. Ahmed provides a reference to the triahscript, but that page contains defense
counsel Olivito’s oral motion that the court dismiss the entire jury panel because the venire did not
represent a fair racial cross-section of the comtyur{Trial Tr., Vol. 6 at 482.) No mention of
prospective juror Busack is made on that pagierseveral pages preceding it, nor is there any
mention of a “death qualified” jury impinging on Ated’s right to a fair trial. Thus, Ahmed
purports to raise one claim, argues another, and slitteetCourt to a page in the transcript that has
nothing to do with either. Furthmore, none of the claims were presented to the state court as
instances of trial counsel’'s ineffectiveness thlabuld have been brought to the state court’s
attention on direct appealSé€eApplication to Reopen Direct Appeal, Appendix, Vol. 5 at 72-81.)
Had he done so, however, the claim would have been rejected.

Assuming Ahmed means what he says wheridims that death qualifying the jury deprived

him of a constitutionally guaranteed fair triakatiproposition, had appellate counsel raised the issue
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on direct appeal, would havedn denied on the authority lodckhart v. McCreg476 U.S. 162
(1986), where the Supreme Court held that “the Constitution does not prohibit the States from ‘death
qgualifying’ juries in capital cases.ld. at 173. As for Ahmed’s argument that the excusal of
prospective juror Busack resulted in a jury thals “unrepresentative of community, and biased
toward death” (Petition, Doc. No. 35 at Pag@®3), he has provided no indication of how or why
that result follows from Busack&xcusal. What was Busack’s attitude toward the death penalty? Is
Ahmed arguing that the jury was constitutionallguied to be representative of the community’s
attitude toward the death penakissuming a “community’s attitude” can even be determined? Was
Busack African-American? Is Ahmed arguing tsla¢ was challenged and excused on the basis of
her race? Her gender? After she was excused wasthe composition of the jury with regard to
whatever characteristic or attitude Busapkssessed that Ahmed appears to argue was
underrepresented in the other jurors? The Couomplgicannot fill in all the blanks missing from
Ahmed’s argument. Accordingly, if Ahmed isrdending that the excusal of prospective juror
Busack skewed the jury toward death in somameaor rendered the jury unrepresentative of the
community, and had his appellate counsel presehgclaim in the cursory manner in which it was
presented here, the state court would unquestipree denied it as lacking in any foundation.
Finally, piecing together what it can from Ahmed'’s refece to a page in the trial transcript in his
argument, it appears to this Court that defecsensel objected to the jury venire as being
unrepresentative of a proper cross-section of the ptpulof Belmont County. (Trial Tr., Vol. 6 at
482.) Defense counsel did not elaborate on howihatso, identify upon what basis he made that
claim, or cite any law from which this Coudwdd better determine the nature of the objectidn.

Ahmed provides no clarification ims argument. Thus, it cannot be determined whether appellate
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counsel was or was not ineffective for omittimy argument having to do with defense counsel’'s
overruled objection on the referenced page in the trial transcript.

Ahmed’s contention consists of mere fragments of an argument and an unsupported ones at
that. Accordingly, his twelfth ineffective astance of appellate counsel sub-claim should be
denied.

13. There was excessive police presence in the courtroom during the trial.

In his final sub-claim of his fifth ground forlref, Ahmed alleges his appellate counsel were
ineffective when they failed to raise as error aredt appeal the excessive police presence in the
courtroom during his trial. (Petition, Doc. No.&3PagelD 254-55.) Agaithis sub-claim was not
included in Ahmed’s application to reopen his dirggpeal as an example of appellate counsel’s
ineffectiveness, and is consequently procedudafgulted, nor would it have succeeded had Ahmed
properly preserved the claim in the state court.

Ahmed argues that the excessive law enforcépresence in the courtroom and at the jury
view violated his rights undédolbrook v. Flynn 475 U.S. 560 (1986). In that case, the United
States Supreme Court held that the “conspicuous, or at least noticeable,” presence of guards in the
courtroom during trial wassotan inherently prejudicial practitieat was only permissible if it was

justified by an essential state interest specific to the particular defehdaait568-69. The Court

stated:
Alla...courtmaydo...is look tite scene presented to jurors and
determine whether what they saw vgasnherently prejudicial as to
pose an unacceptable threat to defendant’s right to a fair trial; if the
challenged practice is not found iméetly prejudicial and if the
defendant fails to show actual prejudice, the inquiry is over.

Id. at 572.
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Ahmed alleges there were five uniformed kenforcement officers in the courtroom during
his trial. (Petition, Doc. No. 35 at PagelD 25#¢ further alleges there were guards outside the
courtroom dressed and armed as “special dutyftes&” members, that the courthouse parking lot
was closed and the jurors were made to park a mile distant from the courthouse then taken to the
court by Sheriff's Office employee#d. Along the one-mile route to the courthouse, Ahmed claims
there were concrete barriers with access to the road only to “approved vehidlest.255. He
alleges those measures were unilaterally puiaiogoby the Sheriff’'s Officgnd that they served no
purpose other than to inspire prejudice in thergiemd demolish the presumption of innocence to
which he was entitledld. He also claims that there were approximately thirty members of the
Belmont County Sheriff's Office at the jury viewtitfitted in tactical gear and carrying automatic
weapons.”ld. at 254.

There is not one citation to the recorcdhimmed’s argument on this issue in his petition or
traverse. Ahmed refers to his twenty-firsbgnd for relief as additional support for his claim of
appellate counsel ineffectiveness, but thersnakes no record references in his petition, and only
one reference to the record in his traverse. (Doc 71 at PagelD 1853.) In the pages referenced,
the only discussion even fancifully relevant te thstant claim is defense counsel’s objection that
Ahmed was forced to have a large heavy catdid not belong to him draped over his upper body
while at the jury view. (Trial Tr., Vol. 8 at 615Defense counsel objected, stating that if Ahmed
had stayed in the presence of the jurors, they would have seen that he was handcuffed because
Ahmed did not have his arms in the arms of the cleht.The shackling issue is not mentioned in
Ahmed'’s argument here, where he instead conteis@gppellate counsel were ineffective for failing

to raise as error on direct appeal the allegedly excessive law enforcement presence at his trial.
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Ahmed has failed to point to evidence in the record supporting his allegations that there was
an excessive police presence in the courtrooat thie entrance to the courtroom was guarded by
“special task force” members, that the courtleoparking lot was closed or the reason for that
closure, that the jurors were forced to parknige away from the courthouse, that they were
transported to the courthouse by Sheriff's Office pengl, or that there were approximately thirty
officers in “tactical gear” at the ju view. There is no evidence in the record that the road between
the courthouse was blocked to all but “authorizelictes,” or that even if the road had been
blocked, that it had anything to do with Ahmed’s trial.

Aside from the discussion about the heavgt@md Ahmed’s having been handcuffed at the
jury view of the crime scene, Wdh is not at issue in the instant ground for relief, as noted above,
Ahmed has not directed this Court’s attentiorany objections trial counsel made to any of the
allegedly excessive security measures he descridess, had appellate counsel raised the issue as
error on direct appeal, it is beyond doubtful that@hio Supreme Court would have found any part
of the claim preserved for appeal. Instead,stade court would most likely have denied the
proposition of law as waived due to the aleseaf a contemporaneous objection. Accordingly,
Ahmed’s appellate counsel were not ineffectiveoimitting the excessivewaenforcement presence
claim on direct appeal.

This Court has considerel@ novoeach alleged error Ahmed contends effective appellate
counsel should have raised as error on direct appeal to the Ohio Supreme Court. Had they been
presented, none would have resulted in a chantpe ioutcome of Ahmed'’s direct appeal. Most of
the proposed propositions of law have been fouhé losing claims, and noeffectiveness can be

found where appellate counsel fails to present a lasaig to an appellate court. Four of the sub-
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claims are procedurally defaulted as they wereincluded as proposed propositions of law in his
application to reopen his direct appeal. Alnadso failed to support two of those proposed
propositions of law, the eleventh and thirteebthproviding citations to the record or any other
evidence tending to prove those alleged errors.

To sum up, then, the Court has found that Adilmérst, second, third, fourth, fifth, sixth,
seventh, eighth, and ninth ineffective assistancappfellate counsel sub-claims be denied at
meritless because the claims underlying thosectailms are themselves without merit, and
appellate counsel cannot be ineffective for failimgaise losing claims. The remaining four sub-
claims, the tenth, eleventh, twelfth, and thirteeath,procedurally defaulted as having never been

presented to the state court. Accordingligmed’s fifth ground for relief should be denied.

Sixth Ground for Relief

In his sixth ground for relief, Ahmed contentie trial court failed to hold a competency
hearing, thereby violating his ambiguously refexed “rights under the federal constitution.”
(Petition, Doc. No. 35 at PagelD 255-64.) He dumsnention the Ohio Supreme Court’s decision
on the claim in his petition, calling into question wierthe has even stated a claim cognizable in
habeas corpus. Respondent concedes that Apraserved his claim for baas review and argues
there is nothing unreasonable about the Ohio&upiCourt’s merits decision overruling Ahmed’s
proposition of law. (ROW, Doc. No. 61 at Pag&¥b-99.) In his traverse Ahmed argues that that
state supreme court rejected his claim on itgtsé€fraverse, Doc. No. 71 at PagelD 1731), and

also, contradictorily, that the state court “negensidered whether the claim violated the United
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States Constitution'®id. at PagelD 1738. Therefore, he argues, the “unreasonable application”
prong of 28 U.S.C. § 2254(d)(1) daest apply and this Court need only determine whether the state
court’s decision was “contrary to . . . clearly ésthed Federal law, as determined by the Supreme
Court of the United StatesId. at PagelD 1738-39.

The Supreme Court’s observation that 8§ 2254(dits entirety, expressly “applies only to
claims ‘adjudicated on the merits in State court proceedingsllen v. Pinholster _ U.S. |
__,131S.Ct. 1388, 1401 (2011), renders Ahmed’s argumasensical. If thstate court did not
address the claim on the merits, as Ahmed argumseipart of his traverg®oc. No. 71 at PagelD
1738), then no part of § 2254(d) applies to the clene. Conversely, if the state court did address
the merits, as Ahmed concedes aifferent page ohis traversed at PagelD 1731, then this Court
must consider his claim under § 2254(d) as a whole.

Since the parties agree that Ahmed did prdsisrdiaim to the state court, the first question
this Court must resolve is whether that codldrassed the merits of Ahmed’s federal claim. A
factual background will facilitate a discussion of that question.

Between the prosecution’s guilt phase case-in-chief and the defense’s, Ahmegrfiled a
motion for an evaluation of his competence to steatl (Appendix, Vol. 2 at 272; Trial Tr., Vol. 8
at 669.) Ahmed complained that he was expenmgnektreme pain in his brain and head, frequent
blackouts, and episodes of vertigdAppendix, Vol. 2 at 272.) He attributed those symptoms to

“some neurological or organic defect in the b other systems,” and claimed that he could not

concentrate, hold his head stgaor maintain his balanceld. Ahmed stated that he was

3t has not been made clear to this Court hahaim itself can violate the United States Constitution. Certainly
a claim typically alleges a violation of the constitution, ibig not the claim doing the actual violating, rather it
merely describes the alleged violation.
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experiencing extreme emotional stress and d&smpe, and finally statethat he could not
understand or help his attorneys in his defehde.The trial court noted that Ahmed had drafted
motions and documents throughout his trial that weyghy of any attorney’s hand, and that they
were well drafted and in compliance with the retevailes. (Trial Tr.\Vol. 8 at 669.) Although
Ahmed had refused medical treatment in the jail previouklythe trial judge determined that he
should be examined to make sure he was “dokay” prior to moving him to the medical wing of
the jail. Id. at 671. Ahmed refused to allow any ttwcbut his own private physician, whose
practice was two hours distant frahe jail, to examine himld. at 673-79. Even so, the court
permitted Ahmed to testify, out of the jury’s presenin order to demonstrate his entitlement to a
competency hearindd. at 682-90. In addition, tbe jail personnel testified as to their observations
of Ahmed’s demeanor and appearance sinaatesceration, none of whom corroborated Ahmed’s
account of his symptomsld. at 692-715. The trial court found Ahmed had not demonstrated
entitlement to a competency hearing, giving several reasons, among them that Ahmed had prepared
his motion for a hearing that morning, and it camtali correct legal terms and reflected servide.

at 715. During his testimony, Ahmed was able tordisiish between a psychologist retained for the
purpose of mitigation, and one retained for the puepdsletermining a defendant’s competence to
stand trial,id, a distinction requiring some degree opbistication and competence to discern.
Throughout his trial, the court observed, Ahnhed delivered numerous soliloquies on his rights
and drafted many documents phrased as an attorney would phraselthean.716. Ahmed
demonstrated an impressive knowledge of the nflesminal procedure, and had never complained
of inadequate medical care or unprofessional ocadersonnel in the jail prior to the day he

submitted his motion for a hearindd. As the court explained iteasons for denying Ahmed a
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competency hearing, Ahmed stated that he pegpidae motion submitted that morning just “as he
began to succumb to the pain and the emnalidistress” he described in the motidoh.at 716-17.
The court concluded the discussidd. at 717.

Ahmed argues that the Ohio Supreme CsuttEcision on direct appeal was limited to a
determination of his claim under state law e#eough he presented his federal claim as well.
(Traverse, Doc. No. 71 at PagelD 1738.) Theifditation that the state court addressed Ahmed’s
federal claim alleging he was denied a competeeraying, however, is that the state court cited one
of its own cases that in turn cited bddinope v. Missouri 420 U.S. 162 (1975), ardate v.
Robinson 383 U.S. 375 (1966)State v. AhmedL03 Ohio St. 3d 27, 2004-Ohio-4190 at Y 64
(2004),citing State v. Berry72 Ohio St. 3d 354, 359 (1995). The court also applied the standard
entitling a defendant to a competency hearing Wed set forth in those Supreme Court cases,
stating that “[t]he right to a hearing ‘rises teflevel of a constitutional guarantee where the record
contains ‘sufficient indicia of incompetence,’ subht an inquiry into the defendant’s competency
is necessary to ensure the defendant’s right to a fair tridirhed 103 Ohio St. 3d at 37, 2004-
Ohio-4190 at 1 64quotingBerry, 72 Ohio St. 3d at 358ijting Dropeg 420 U.S. 162, andate 383
U.S. 375. The Ohio Supreme Court observed thatttreecourse of the trial, neither of Ahmed'’s
attorneys suggested he was incompetent to standAhiaded 103 Ohio St. 3d at 38, 2004-Ohio-
4190 at § 67, a factor that is one the SupremertChas stated should “unquestionably . . . be
considered” in determining entitlement to a competency headdrape, 420 U.S. at 906 and n.13.
The state supreme court also concluded that “[n]either [Ahmed’s] behavior at trinyriestimony
presented on his behalf providggod cause’ to hold a hearing on his competency or ‘sufficient

indicia of incompetence,” and acknowledged tltference on such issues should be granted to
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those ‘who see and hear what goes on in the courtroAhmied 103 Ohio St. 3d at 38, 2004-Ohio-
4190 at 1 68. The state court clugled that “[n]either appellant’s behavior at trial nor any
testimony presented on his behalf provided . .ffigant indicia of incompetence™ to warrant a
hearing. Id.

The Sixth Circuit Court of Appeals has sunnined the law governing habeas corpus claims

such as the instant claim as follows:
The due-process right to a fair trialviolated by a court’s failure to
hold a proper competency hearing where there is substantial evidence
that a defendant is incompeterRate v. Robinsqri383 U.S. 375,
385-86 (1966). To be adjudged caetgnt, a defendant must have
“sufficient present ability to consult with his lawyer with a reasonable
degree of rational understanding” and “a rational as well as factual
understanding of the proceedings against hiludsky v. United
Jtated, 362 U.S. 402 (1960)(per curianfinally, as we noted long
ago inWilliams v. Bordenkirche696 F.2d 464, 466 {6Cir. 1983),
“the [Patg Court did not prescribe a general standard for determining
whether the trial court should restorevidentiary proceedings.” We
stated the test as requiring us to determine “whether a reasonable
judge, situated as was the trial court judge whose failure to conduct
an evidentiary hearing is being reviewed, should have experienced
doubt with respect to competency to stand triddl.”at 467.

Filiaggi v. Bagley 445 F.3d 851, 858 {6Cir. 2006).

A mere allegation of incompetence is not endogiequire a full-blowrnearing on the issue,
however. In a footnote iBrope, the Supreme Court recognizétht motions for a competence
hearing have often been made for the purpose oy datal that the vast majority of such hearings
result in a finding of competence, not incatgnce. 420 U.S. at 177 n.13. In additiorDiope,
which was in the Court on direct appeal, theuf relied on “hindsight” and “later events” in

concluding that the defendant should have h@enided a competency hearing, something this

Court may not do in habeas corpud. at 177;Pinholster 131 S. Ct. 1388; 28 U.S.C. 8§ 2254(d).
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Ahmed now characterizes his participation in his trial as “irrational interference with his
appointed counsel’s efforts” (Traverse, Dblm. 71 at PagelD 1739)The Ohio Supreme Court
noted, as did the trial court, that Ahmed preplanis motion for a competency evaluation himself
using correct legal termsAhmed 103 Ohio St. 3d at 38, 2004-Ohio-4190 at { 66. Ahmed also
points to his frequent “accusations againgrgone involved in the case” and Dr. Smalldon’s
diagnosis of a delusional disorder, persecutory &gi@dicia of his incompetence (Traverse, Doc.
No. 71 at PagelD 1739), but does not explain ttewOhio Supreme Court’s finding that “mental
illness” does not equate to legal incompetency is unreasonable.

In short, Ahmed restates the argumentsnfagle in the state court, and devotes little
argument to the real task at hand, which deimonstrate how the Ohio Supreme Court’s decision
rejecting his claim is contrary to federal lawdetermined by the United States Supreme Court.
Recall that to be “contrary to” federal law, a dgan must be more than erroneous or incorrect, it
must be objectively unreasonabMlilliams v. Tayloy529 U.S. 362, 410 (2000). In addition, the
AEDPA imposes a “highly deferential standi$or evaluating state-court rulingd.indh v. Murphy
521 U.S. 320, 333 n.7 (1997). The Ohio SupremerCs decision rejecting Ahmed’s claim does
not come close to being objectively unreasonaBlecordingly, Ahmed’s sixth ground for relief

should be denied.

Seventh Ground for Relief
In his seventh ground for relief, Ahmed contettus trial court’s denial of his counsel’s
request for a continuance on the eve of tria &a abuse of discretion, and induced counsel’s

ineffectiveness. (Petition, Doc. No. 35 at Page@B.) As in the sixt ground for relief, Ahmed
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does not even mention the Ohio Sampe Court’s decision on the claim, let alone allege it is contrary
to federal law or based upon an unreasonable detdromméthe facts. Instead, he copies the claim
virtually verbatim as it was presented to the state tastifthis court were considering the claim
on direct appeal, which it is noConsequently, he has failed to make out a claim cognizable in
habeas corpus. Respondent overlooks Ahmed’s fadak@owledges that the claim is preserved for
habeas corpus review, and argues that the Qipege Court’s decision is neither contrary to nor
an unreasonable application of federal lawet(Rn of Writ, Doc. No. 61 at PagelD 999-1004.)
Ahmed again argues that parts of 28 U.S.C. § 2B8¥) do apply to his claim and other parts do
not, and contends that he has established thmldef a continuance resulted in state-induced
ineffective assistance of trial counsel as well gxiged him of his right to present a defense.
(Traverse, Doc, No. 71 at PagelD 1746-47.)
The Ohio Supreme Court thoroughly consetkthe claim Ahmed presented there and

rejected it, reasoning as follows:

On the day before voir dire began, appellant provided defense

counsel a list of approximately 60 patial withesses that he wanted

contacted and interviewed to aidhis defense. The list of names

provided no addresses or phone numbers, but only a general

description of the area whereetlpotential withnesses might be

located, i.e., Pakistan, Washgton D.C., Pittsburgh, New York.

Defense counsel requested a continuance in order to find and

interview these potential withesseRhe state objected, and the trial

court denied the continuance, statirigjbelieve that if we were to

work with this list, we might never have a trial. And so balancing the
need to have an efficient administration of justice and the tardy

%The Court notes that most, not all, of the references to the standard of review applicable to an Ohio state court
direct appeal have been cut from the argument presentieel jretition, and that typographical errors are different in
each version of the claim, but that substantively thene @ifference between the claim as it was presented in the
state court and as it has been presented here. This shandooff-point practice of law (if it can be called that) is
especially troubling in a capital case.
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presentation of the list, the court overrules the motion for a
continuance.”

We have recognized that “[t]he gttaor denial of a continuance is a
matter [that] is entrusted to theoad, sound discretion of the trial
judge. An appellate court mustot reverse the denial of a
continuance unless there has been an abuse of discretBiat8 v.
Jones(2001), 91 Ohio St. 3d 335, 342, 744 N.E.2d 1163, quoting
State v. Unge1981), 67 Ohio St. 2d 65, 67, 21 O0.0.3d 41, 43, 423
N.E.2d 1078, 1080. In evaluating a motion for a continuance,
“[s]everal factors can be consieer the length of delay requested,
prior continuances, inconvenience, the reasons for the delay, whether
the defendant contributed to theae and other relevant factors.”
State v. Landrupb3 Ohio St. 3d at 115, 559 N.E.2d 710.

Appellant asserts that the deniall the continuance resulted in
ineffective assistance of counsel. wiyer, the trial court’s denial of

a continuance did not result in ffective assistance or reflect an
abuse of discretion. The motion was made at the beginning of voir
dire, and the list of names of potehtidtnesses was just that, a list of
names. No phone number s or a&ddees were provided, only general
locations. Moreover, defense coah®livito noted when requesting

the continuance that when he and Hershey were appointed, more than
six months earlier, “we began makimguiry of the defendant as to
witnesses that could assist us in either phase of this case.”

At a January 8, 2001],] hearing, appimately one week before voir
dire began, appellant claimed that he had given names of potential
witnesses to counsel but thatunsel had never contacted them.
Olivito responded that the list thappellant had given him did not
include telephone numbers and was largely made up of people in
Pakistan who did not speak Englishppellant then asserted that no
one had contacted other potential witnesses who live in the United
States and Canada and that “moshat information is available with

the sheriff's office, because thegnfiscated all my phone books * *

*” But nothing in the recat, beyond appellant’s assertions,
indicates that appellant had prewsly relayed that information to
counsel. Furthermore, defense counsel noted that none of the
witnesses that appellant had named lived in Belmont County.

Hershey stated that he had corgdchppellant’s brother in Toronto,

Canada, but [that the brothéidd been uncooperative and had hung
up on him. Moreover, appellant’'s own failure to communicate
specific information about potential witnesses to his attorneys
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contributed to the last-minute regti¢or a continuance at the outset

of voir dire. Appellant could haveasily told counsel earlier that
contact information for potential witnesses was in his address books
that were in the custody of the sheriff's office. Also militating
against the requested continuamaes the fact that no time period
was specified as to the proposed length of the continuance. In
addition, the list of potential witisses contained people who lived in
Pakistan, whose testimony could secured only with difficulty,
which suggests that tidelay would be significant. Nor did appellant
proffer any summary of what the testimony of these witnesses would
have been, and thus there is no $&wi us to judgéhe importance of
obtaining the continuance. By faigj to proffer a description of the
testimony, appellant has not peeged the issue. See, e §tate v.
Davie (1997), 80 Ohio St. 3d 311, 327, 686 N.E.2d e v.
Twyford(2002), 94 Ohio St. 3d 340, 353, 763 N.E.2d 122.

The inconvenience that would have resulted if a continuance had
been granted also supports the trial court’'s denial of appellant’s
requested continuance. Thenire had been summoned, and an
open-ended continuance could have delayed the beginning of trial in
the hope that some witnesses ddog located, to the inconvenience

of all involved with the trial.

Since the trial court’s denial of the requested continuance did not
amount to an abuse of discoeti we reject appellant’s tenth
proposition.

Ahmed 103 Ohio St. 3d at 34-35, 2004-Ohio-4190 at 1 43-50.
The Sixth Circuit Court of Appeals hassmarized the law governing Ahmed'’s claim as
follows:

A trial court's denial of a continuance rises to the level of a
constitutional violation only wherthere is “an unreasoning and
arbitrary ‘insistence upon expeditiowess in the face of a justifiable
request for delay.” Morris v. Slappy 461 U.S., 11-12 (1983)
(quotingUngar v. Sarafite376 U.S. 575, 589 (1964 ))ynited States
v. Moreng 933 F.2d 362, 371 {BCir. 1991). “There are no
mechanical tests for deciding whardenial of a continuance is so
arbitrary as to violate due procesghe answer must be found in the
circumstances present in every eagarticularly in the reasons
presented to the trial judge aettime the request is deniedJhgar,
376 U.S. at 589. To obtain habealgefeit is not sufficient for the
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petitioner to show that the trial court arbitrarily denied the
continuance request; he “must alshow that the denial of a
continuance actually prejudiced his . . . defen&ufton v. Renicp
391 F.3d 764, 772 (6Cir. 2004). “Actual prejudice may be
demonstrated by showing thatidational time would have made
relevant witnesses available ohetwise [would have benefited] the
defense.”Powell v. Collins 332 F.3d 376, 396 {ECir. 2003).

Beuke v. Houks37 F.3d 618, 641 {6Cir. 2008) (parallel citations omitted).

Aside from Ahmed’s failure to state a etacognizable in habeas corpus, there was no
evidence before the trial court or the Ohio Supr@uert, nor is there evidence before this Court,
that demonstrates he was actually prejudicedhaytrial court's denial of his motion for a
continuance on the first morning of his triallhe Ohio Supreme Court brought that to Ahmed’s
attention in stating its observation that he failegroffer a summary of what any of the sixty
belatedly provided witnesses would have testifiedad they been located and called to testify at
trial.'” Ahmed 103 Ohio St. 3d at 35, 2004-Ohio-4190 d8Y In fact, that court found that by
failing to do so, Ahmed had not pegged the issue for appellate review, which implies procedural
default of the claim although Respondent does not so argue.

Ahmed does not direct this Court’s attentioranywhere in the record where it might find
the names of any witnesses who veblodve been available at trial and willing to testify, nor has he

indicated what testimony they could have givenwaild have been beneial to the defenseSee

Powell supra Even ignoring the Ohio Supreme Cosiftihding that Ahmed had not preserved his

Y The state court’s observation mightread as a hint that the claim should properly have been raised in post-
conviction since it is the type that of necessity would require resort to evidence outside the trial record, but that
course of action was not pursued by Ahmed’s post-ctiovi counsel. Even if Ahmed now argued that under
Martinezv. Ryan__ U.S. __ , 132 S.Ct. 1309 (2012), any procedural default is excused, his claim would fail since
there is no “substantial claim ofaffective assistance at trialld. at 1320. Although Ahmed argues that the trial
court’s denial of his motion for a continuance amountedatte-shduced ineffective assistam in reality if there was
any ineffectiveness, it was induced by Ahmed himsetfestme was at all times possessed of the list of potential
withesses but did not provide it to his attorneysl tile morning of the first day of his trial.
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claim by proffering the testimonies of some drdad the sixty persons in the list of potential

witnesses, it remains th@ullen v. Pinholster U.S. : , 131 S.Ct. 1388, 1398 (2011),

limits the evidence this Court may consider whetenwging a state court’s merits decision in habeas
corpus to what was before the state cowttich in Ahmed’s case does not include evidence
necessary to demonstrate prejudice from the denial of the motion for a continuance.

Ahmed has not shown that the Ohio Supre@ourt’s decision was contrary to or an
unreasonable application of federal law as detexchiby the United States Supreme Court or based
on an unreasonable determination of the facts in 6§tie evidence befotbe state court at the
time the court rendered its decision overrulinggngposition of law. Accordingly, he has not

demonstrated entitlement to habeas corpus relief, and his seventh ground for relief should be denied.

Eighth Ground for Relief

In his eighth ground for relief, Ahmed contks the trial judge was biased against him
throughout his trial. (Petition, Doc. No. 35 ageH 273-77.) Respondegrtgues the claim is both
procedurally defaulted and meritless. (ROWcDido. 61 at PagelD 1004-6.) Ahmed refers the
Court to a memorandum in opposition to RespondentiBon to dismiss procedurally defaulted
claims wherein he argues that he preserved stantclaim by (1) raising it in his affidavit of
prejudice in the Ohio Supreme Court, (2) raising it as error iprbisepost-conviction petition
which the state trial court refused to considerd (3) identifying it as proposition of law his
appellate counsel should have raised on diappeal, in other words, a claim underlying his
application to reopen his direct appeal. (Traverse, Doc. No. 71 at PagelD 1750; Memorandum, Doc.

No. 44 at PagelD 666-67.) Ahmed does not contieatihe raised the claim on direct appeal.
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As for Ahmed’s first allegation, that hegzerved his claim by presenting it to the Ohio
Supreme Court in an affidavit of prejudicedase “01-AP-01" (Memorandum, Doc. No. 44 at
PagelD 667), he provides no record reference evtiés Court might locate that document, and
searches of the Ohio Supreme Court’'s website and an electronic database for an Ohio Supreme
Court case possessing that number returned ntisiedtven assuming the process suggested by
Ahmed were a valid method of pegging his claim for federal habeas corpus review, with no way
to verify that the claim was included in the doeent Ahmed references, and no way to determine
whether and how the Ohio Supreme Court ridadthe issue, this Court cannot assume it was
presented to the state court and adjudicated ometsts there. Thus, Ahmed’s claim that he
preserved his claim of judicial bias by filing affidavit of prejudice with the Ohio Supreme Court
is unavailing.

Next, Ahmed argues he preseaivilae claim by including it in @ro se post-conviction
petition filed in the state court. (Memorandubmc. No. 44 at Pagelb67.) Ahmed references
“02/20/03, Petitioner’'s Additional Post Convimti Petition Grounds for Relief, Filed Pro Se, pp.
198-200" in his memorandum. That reference does not communicate to this Court where the
document can be found in the Appendix in thieslkeas proceedings. Although the Court is not
required to search the record for support for amyjsaallegations, the Court did notice that Ahmed
filed a pro sepost-conviction petition on October 3, 2002 tfie Court reads the file stamp
correctly), but no claim of judial bias appears in that docurhefAppendix, Vol. 7 at 310-316.)
The document is incomplete, hoveeyending in mid-sentencil. On October 11, 2002, it appears
that Ahmed amended hmo sepost-conviction petition, but no claim of judicial bias appears

therein, either. (Appendix, Vol. 8 at 6-9.) Curilyyshat document, too, is incomplete, ending as
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did the initialpro sepetition in mid-sentenceld. The Court has gone beyond the call of duty in
attempting to find in the record the document in which Ahmed claims to have preserved the instant
ground for relief, to no avail. Consequently, thexno indication that Ahmed presented his claim
of judicial bias to the state courts in post-conviction.

Finally, Ahmed argues that he preserved hisrctaijudicial bias byresenting it as a claim
underlying his ineffective assistance of appellate celloiaim in his application to reopen his direct
appeal in the Ohio Supreme Court. (Memorandbat. No. 44 at PagelD 667.) That argument has
been rejected in this Court’s discussion of Ahrsdifith argument againsteéfprocedural default of
his first ground for reliefsupra There is no reason to repeat the discussion here. An ineffective
assistance of appellate counsel claim doespneserve the underlying claims Ahmed argued
competent appellate counsel would have ramedlirect appeal. Accordingly, whether or not
Ahmed included the judicial biasaiin as one his appellate counsel should have presented in direct
appeal, it is not preserved for habeas corpus review.

To summarize the procedural arguments Athim@s made, none of the three mechanisms
through which Ahmed claims to have preserthedinstant ground for relief actually accomplished
that task. The claim is consequently proceduiddffiaulted. Were the Court to construe Ahmed’s
argument that he preserved his claim by raisiag & claim underlying his ineffective assistance of
appellate counsel claim as one alleging caumskpejudice sufficient to excuse the procedural
default (an argument Ahmed has not made), tasrcbf judicial bias would still fail because
appellate counsel were not ineffectigegFifth Ground for Relief, Fourth Sub-Claisypra

Ahmed'’s eighth ground for relief is procedilyadefaulted without excuse and should be

denied for that reason.
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Ninth Ground for Relief

In his ninth ground for relief, Ahmed contis prosecutorial misconduct throughout his trial
rendered the trial unfair and his sentence unraialgPetition, Doc. No. 35 at PagelD 277-98.)
Respondent argues that “a number” of the sabxd were found by the Ohio Supreme Court to
have been waived for lack of a contemporaneaijsction at trial, and that those sub-claims are
consequently procedurally defaulted. (ROW¢Do. 61 at PagelD 1007Respondent goes on to
argue that none of the instances misled thequpyejudiced Ahmed and that the ground for relief is
therefore meritlessld. at 1011-18.

Ahmed’s entire response to Respondent'c@doral default defense is, “This claim of
prosecutorial misconduct was raised in the Ohio Supreme cdidtmv. Ahmed.03 Ohio St. 3d
27; [sic] 2004-Ohio-4190; [sic] 813 N.E.2d 63%."(Traverse, Doc. No. 71 at PagelD 1754-55.)
But finding that a petitioner presented a claim instta¢e court does not end this Court’s analysis of
a procedural default question: it matters what the stourt did with the claim. As noted above, if
the state court relied upon an independent and atiesfadée procedural ground to deny the claim, it
is procedurally defaulted in a subsequent fddeeas corpus proceadiunless the petitioner can
show cause for the default and resulting prejud®se Maupin785 F.2d at 138. Ahmed does not
address that part of the question. fAsas arguing the issue actually beftrs Court, Ahmed

merely states, “This claim is a constitutionallgtion of Donnelly v. DeChristoforo, 416 U.S. 637,

643 (1974).” (Traverse, Doc. No. 71 at Pag&ll’2.) No further elaboration is provided.

'8 No reference to the specific proposition of law in Ahrseappellate brief, or page number in the Ohio Supreme
Court’s decision where its discussion of fesue might be found has been provided.
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The page irbonnellyto which Ahmed refers in his trakse contains a discussion of the
differing standards applicable to a claim of deafa specific provision of the Bill of Rights, and a
claim in which it is argued that the alleged erroewors “so infected the trial with unfairness as to
make the resulting conviction a denial of due proceBsrinelly, 416 U.S. at 643. This Court finds
no holding in the cited page at all, much lesstorvehich the Ohio Supreme Court’s decision on the
matter might be contrary. Ahmedpractice of copying his state court appellate brief arguments into
his petition and then into his traverse misses the point of these proceedings. Federal habeas corpus
is not a “do over” of state appellate procesgdw only questions before this Court are whether the
claims have been preserved for habeas rewelether unpreserved claims are excused from
procedural default; and whether the last state ¢owtidress the issues raised made a decision or
decisions contrary to federal law as determimgthe holdings of the United States Supreme Court,
or that were based upon an unreasonable deteromr@tihe facts given the evidence before that
court. Itis a rare set of circumstances thratvides this Court with the opportunity to address a
petitioner’s claimgle novgin which case it would make serisanake the arguments that Ahmed
has made in his petition and traverse. But makiggraents in habeas corpus that are identical to
those made in the state court is almost always a losing strategy since the issue here is different than
the one there.

Ahmed does not explain how the Ohio Supee@ourt’s decision rejecting his claim of
prosecutorial misconduct is contrary to or an unreasonable application of federal law, or how it is
based on an unreasonable determamadi the facts based on the evidence before the state court. He
merely states that “this claim” is a constitutional violatioDohnelly, supra which does not even

make sense, for how can “this claim,” crafteddbyned, violate his federal constitutional right to a
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fair trial? In spite of these weaknesses in Ahmm@désentation of his clairthis Court will address
them as best it can, and will address each sub-claim in order.

First, Ahmed claims the prosecutors engaged in misconduct when they mentioned the death
sentence in the guilt phase of his trial, thereby dengim his right to a fair trial. (Petition, Doc.
No. 35 at PagelD 277-80.) The Odapreme Court concluded that Ahmed had waived all but plain
error because he did not contemporaneously otgebe prosecutor’s statements, then found that
the remarks did not amount to plain errdhmed 103 Ohio St. 3d at 47, 2004-Ohio-4190 at 1120.
Ahmed does not dispute the state court’s findiagsl, offers no excuse for or resulting prejudice
from the default. Ohio’s contemporaneous ofipecrule is an adequate and independent state
ground of decision.Wogenstahl v. Mitchell668 F.3d 307, 335 {BCir. 2012),citing Keith v.
Mitchell, 455 F.3d 662, 673 {6Cir. 2006);Nields v. Bradshaw482 F.3d 442, 451 {6Cir. 2007);
Biros v. Bagley422 F.3d 379, 387 {&Cir. 2005);Mason v. Mitchell320 F.3d 604, 635 {6Cir.
2003),citing Hinkle v. Randle271 F.3d 239, 244 {6Cir. 2001):Scott v. Mitchell209 F.3d 854,
867 (8" Cir. 2000) citing Engle v. Isaact56 U.S. 107, 124-29 (1982ge alspSeymour v. Walker,
224 F.3d 542, 557 {BCir. 2000):Goodwin v. Johnsor32 F.3d 301, 315 {&Cir. 2011);:Smith v.
Bradshaw591 F.3d 517, 522 {&Cir. 2010). Consequently, Ahutis first prosecutorial misconduct
sub-claim is procedurally defaulted and should be denied for that réason.

Second, Ahmed argues that the prosecutproperly referred to evidence in his opening
statement that he never produced during the tiealying Ahmed his right ta fair trial. (Petition,

Doc. No. 31 at PagelD 280-82.Respondent does not contend the sub-claim is procedurally

9The state court also briefly mentioned that the trial tdead instructed the jurors that the opening statements
and closing arguments of the attorneys in the casene¢mvidence, insinuating that it would not have found the
prosecutor's comments to have been reversible ewen if Ahmed had preserved the claim with a
contemporaneous objection.
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defaulted, and it is not. When the claim was preskotéhe Ohio Supreme Court, it was rejected as
follows:

Appellant next complasthat the prosecutor referred to evidence not
presented at trial. Before trial, the prosecutor informed the court that
it would not call a police officer who had taken a domestic-violence
report from Lubaina in 1994. But then in his opening statement, the
prosecutor stated: “Like many wen in her situation, she filed
reports with the authorities, bag¢ver followed through.” Appellant
claims that the prosecutor promised one thing to the parties and the
court but then submitted evidence through the “back door” by
vouching to the jury that it existed.

Appellant is incorrect. The prosdmn never stated that it would not

present any evidence of domesticlgime reports, only that it would

not present the 1994 report. The prosecution did present evidence

that Lubaina had complained of telephone harassment when Deputy

Steve Forro testified that he had responded to a March 1999

complaint by Lubaina. He also tiéigd that Lubaina had decided to

handle the problem through her divorce proceedings.
Ahmed 103 Ohio St. 3d at 47-48. Ated does not contend that the state court’'s factual
determination is objectively unreasonable in lightthe evidence presented in the state court
proceedings, and this Court is obligated to presume the state court’s factual findings are correct in
the absence of clear and conwimgcevidence to the contrariller-El v. Cockrell 537 U.S. 322,
330, 340 (2003); 28 U.S.C. § 2254(e)(1). Accogllt, Ahmed has not demonstrated entitlement
habeas relief on the instant sub-claim, and it should be denied.

In his third prosecutorial misconduct sub-giaAhmed argues that the prosecutor violated

Ohio R. Crim. P. 16(B) when he failed to dis#goAhmed’s own statement to police that he had
come to New York from St. Clairsville, Ohio, orethight he was arreste(Petition, Doc. No. 35 at

PagelD 282-83.) Federal habeagpos is available only to correct federal constitutional violations.

Wilson v. Corcoran562 U.S. _ , 131 S.Ct. 13, 16 (2010); 28 U.S.C. § 2254(a). "[l]t is not
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the province of a federal habeas court to reexastate court determinations on state law questions.
In conducting habeas review, a federal court igdidto deciding whether a conviction violated the
Constitution, laws, or treaties of the United StatEstélle v. McGuirg502 U.S. 62, 67-68 (1991).
Thus, Ahmed has not stated a claim cognizabl@beas corpus and his third sub-claim should be
denied on that basis.

Moreover, although the instant sub-claim waspnted to the stateggame court on appeal,
that court found that Ahmed had waived the claim because he had failed to lodge a contemporaneous
objection at trial. Ahmed 103 Ohio St. 3d at 48, 2004-Ohio-4180]Y 123-24. The state supreme
court also mentioned in the alternative, thared Ahmed had objectad a timely manner to the
alleged misconduct, the outcome of hialtwould not have been impacteldl. Ahmed does not
dispute either of the state court’s conclusionsisnpetition or traverse, preferring instead to stick
with the same arguments he made in the state court.

Tellingly, Ahmed does not deny having made tlgeshent in question to the police officer.
He merely argues that having knowledge of his @tatement “would havieeen of benefit to
Ahmed, and Ahmed was thereby prejudiced” by tlos@cutor’s having failed to disclose to him a
statement he does not deny making. Presumably, dlisreevare of the things he says, and this
Court is unwilling to follow him down the rabbit hole of illogic into which he appears to be
descending. Ahmed also attempts to demormspriagjudice from the alleged misconduct by stating
that his comment to the officer “placed him ag fbcale of the murders.’But “[v]irtually all
evidence is prejudicial or it isn’t materialOld Chief v. United State§19 U.S. 172, 193 (1997)
(O’Connor, J., dissentingyyuoting Dollar v. Long Mfg., N.C., Inc561 F.2d 613, 618 '(SCir.

1977). Weak and unsupported allegations that centaiterial would have been beneficial to
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Ahmed and that his own comment prejudiced hioobd fall short of the standard set by the AEDPA
for demonstrating constitutional error, even i instant sub-claim presented a preserved issue
cognizable in habeas corpus.

Ahmed’s third prosecutorial misconduct stiaim should be denied because it is not
cognizable in habeas corpus and it is also proedigiutefaulted. Even if the claim were presented
as a federal constitutional vitikan and properly preserved, however, it would still fail since Ahmed
has not demonstrated actual prejudice fromatleged misconduct sufficient to warrant habeas
corpus relief.

In his fourth and fifth prosecutorial sub-ctes, Ahmed contends that “[d]uring its case-in-
chief, the prosecution improperly elicited testimoagarding Dr. Bhatti’s fear of Ahmed and the
reasons for that fear,” and that “[d]uring tase-in-chief, the prosecution improperly elicited
evidence of other bad acts, including the highilammatory accusation that Ahmed previously
raped Dr. Bhatti.” (Petition, Doc. No. 35 at Pag@®3.) Those two sentences are the sum total of
Ahmed’s arguments in both his petition and havérse. (Petition, Doc. No. 35 at PagelD 283;
Traverse, Doc. No. 71 at PagelD 1759.)

Respondent does not advance a procedural ltddizfense, and simply states that the sub-
claims are meritless as discussed “in other [unidedtiections” of the return of writ (ROW, Doc.
No. 61 at PagelD 1015), which is over one hundregepan length. Fortunately, the state court’s
decision provided this Court with a clue as tachlfother sections” Respondent might be referring
when it held as follows: “Appellant also clairfeat the prosecutor improperly elicited testimony
that Lubaina had feared appellant and that appdiiad raped her. However, as discussed earlier

regarding appellant’s third and fourth propositiofisaw, that testimony was either proper or did
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not affect the outcome appellant’s trial.”’Ahmed 103 Ohio St. 3d at 48, 2004-Ohio-4190 at  125.

In those propositions of law, where Ahmedicied the challenged evidence was inadmissible
hearsay and other acts evidence, the state supantgdound that testimony as to Lubaina’s “then
existing state of mind, emotion, sensation, or may<ondition” was properly admissible under a
hearsay exceptiorid. at 39 { 74. Testimony regarding Ahaireerape of Lubaina was found by the
state court to have been first elicited dgfense counsel and was invited erréd. at T 75. In
addition, the court observed that no objection to the testimony alleged to have been hearsay and
inadmissible other acts evidence had been raised, so all but plain error, of which it found none, was
waived. Id. at 39-40 { 76.

Respondent could have, but has not, made aataoclaim of procedat default concerning
Ahmed'’s fourth and fifth prosecutorial miscontisab-claims. As it happens, Ahmed presented
claims to this court that evidence of Lubaina’s fear and his rape of her was admitted at his trial in
violation of the hearsay and other acts evidentralgs in his eleventh and twelfth grounds for
relief, infra, and those claims are found to be bgittocedurally defaulted and meritless.
Accordingly, to the extent the complainefl4estimony was elicited by the prosecutor, no
misconduct occurred. Thus, Ahmed’s fourth afiti firosecutorial misconduct sub-claims should
be denied as meritless.

Sixth, Ahmed alleges the prosecutors endagenisconduct during the guilt-phase closing
argument by vouching for their wegsses, making derogatory comments about defense counsel, and
speculating about the evidence. (Petition, Ddém. 35 at PagelD 283-87.) Although Respondent
does not mention this sub-claim under his sub-ingg®rocedural PosturdROW, Doc. No. 61 at

PagelD 1007), he does argue that it is “waivim”lack of contemporaneous objections to the
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comments in his discussion ottmerits of the sub-claing. at PagelD 1015. The Court construes
that argument as an argument that the claim is procedurally defaulted for habeas corpus purposes. In
typical fashion, Ahmed does notesyifically address Respondent’s argument that his sub-claim is
procedurally defaulted other than to state that his overarching claim of prosdcnironduct was
presented to the state court. (Traverse, Doc. No. 71 at PagelD 1754-55.)

Ahmed is correct, however, when he states$ bie presented the instant sub-claim to the
Ohio Supreme Court on direct appeal. (Appendix, ¥at 325-28.) What he fails to acknowledge
is that the state supreme court denied tladnclbecause he did not lodge a contemporaneous
objection to the commentsaitt which he complained. Ahmed 103 Ohio St. 3d at 48, 2004-Ohio-
4190 at 1 126. Ahmed offers no argument suggygslie state court’s decision was in any way
erroneous, nor does he argue cause for the default or prejudice therefrom. Since the state court
relied on an independent and adequate stateguwal ground in disposing of Ahmed’s clasage
Wogenstahl v. Mitchelb68 F.3d 307, 335 {6Cir. 2012) citing Keith v. Mitchel] 455 F.3d 662,
673 (8" Cir. 2006):Nields v. Bradshay482 F.3d 442, 451 {&Cir. 2007)Biros v. Bagley422 F.3d
379, 387 (B Cir. 2005);Mason v. Mitche|l 320 F.3d 604, 635 {6Cir. 2003),citing Hinkle v.
Randle 271 F.3d 239, 244 {&Cir. 2001);Scott v. Mitche|l209 F.3d 854, 867 {&Cir. 2000) citing
Engle v. Isaac456 U.S. 107, 124-29 (1982), and Ahmed has offered no excuse for the default, this
Court is precluded from addressitig merits of the sub-clainColeman v. ThompspB01 U.S.
722, 729-30 (1991)iting Wainwright v. Syke<l33 U.S. 72, 81 (1977YiIster County Court v.
Allen, 442 U.S. 140, 148 (1979). Consequently, Ahmsikth prosecutorial misconduct sub-claim

should be denied as procedurally defaulted.
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In his seventh prosecutorial misconduct subatj&hmed contends that the prosecutor who
cross-examined Ahmed’s psychological expert,3dnalldon, during the penalty phase of his trial
exceeded the bounds of permissible cross-examma(Petition, Doc. No. 35 at PagelD 287.) In
particular, he argues that the prosecutor’ssjaeing Dr. Smalldon as to whether Ahmed had
expressed remorse for the murders, his referring to Dr. Smalldon as a magician, his attempt to
discredit Dr. Smalldon by insinuating that Dr. Slehan advertised his services exclusively to
defense lawyers, and his criticism of Dr. $ioh@n’s failure to submit a written report were
improper. Id. at 287-89. Respondent does not advarm®eedural default defense and instead
argues that the claim was appropriately founbetaneritless by the Ohio Supreme Court. (ROW,
Doc. No. 61 at PagelD 1015.) The Ohio Supré&uert found the prosecutor’s tactics to be proper
cross-examination “designed to detect biasSmalldon and thereby discredit his findings of
mitigating evidence in favor of [Ahmed]Ahmed 103 Ohio St. 3d &8, 2004-Ohio-4190 at 7 127.
Ahmed does not explain how that decision bydtse court is contrary to or an unreasonable
application of federal law as determined by ltheted States Supreme Court or is based upon an
unreasonable determinationtbé facts in light of the evidence before the court, other than to simply
assert that it is so. (Traverse, Doc. No. 7PagelD 1772.) That being the case, he has not
demonstrated entitlement to habeas corpus ealighis seventh prosecutorial misconduct sub-claim
should be denied.

In his eighth sub-claim, Ahmed contends pnesecutor denigrated defense counsel in his

penalty-phase closing argument. (Petition, Dax.35 at PagelD 290.) Respondent does not argue

201 the alternative, the state court found that the prosecutor’s challenged statements did not determine the outcome of
Ahmed’s trial. Ahmed does not explain how thiraative finding contradicts the federal constitution.
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that the sub-claim is procedurally defaulted, bstead that it is without merit. (ROW, Doc. No. 61
at PagelD 1007, 1016.)

The challenged comments imply that defermensel had fewer or less rigid rules to follow
during trial than the prosecution. The prosecutor siisted that if he had invoked the Bible in his
argument, the trial judge would have put a stop & once. He urged the jurors not to abandon
their common sense just because defense cournsglbsed from the Bible in his closing argument.
The Ohio Supreme Court found as follows:

These comments were made irplyeto the defense’s closing

argument employing biblical references such as God did not sentence

Cain to death for killing AbelChrist pronounced that “we should

turn the other cheek,” and Christ sought mercy for his killers. While

the prosecutor’'s remarks were theatrical, they were provoked by

defense counsel's argument. In any event, none of these comments

affected appellant’s substantial rights.
Ahmed 103 Ohio St. 3d at 49, 2004-0Ohio-4190 at T 1&3ned does not address the Ohio Supreme
Court’s findings, and instead presents exactly the saguements to this Court that he presented to
the Ohio Supreme Court on direaghpeal. As such, he has failed to demonstrate that the state
supreme court’s decision was contrary toaor unreasonable application of federal law as
determined by the United States Suprenmur€ or that it was based on an unreasonable
determination of the facts in light of the eviderbefore the court and is not entitled to habeas
corpus relief. Ahmed’s eighth prosecugbrnisconduct sub-claim should be denied.

In his ninth sub-claim, Ahmed contends firosecutor’s argument concerning the relative

weight in pounds to be given the aggravatirgumstances and mitigating factors constituted

misconduct. (Petition, Doc. No. 35 at Pagel®-93.) Respondent acknowledges the claim is
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preserved for habeas reviemdarelies heavily on the Ohio Supreme Court’s decision on the aim.
(ROW, Doc. No. 61 at PagelD 1017.)
The Ohio Supreme Court rejected Ahmed’s claim, reasoning as follows:

Appellant next complains about the prosecutor’s speculating on how
many “pounds” of weight should beccorded to the aggravating
circumstances and the mitigating factors. Appellant’s objection on
this point was correctly overruled by the trial court, as we have noted
that “[a] prosecutor can freely gue the weight to be given to
potentially mitigating factors.’State v. Loz§1994), 71 Ohio St. 3d

61, 82, 641 N.E.2d 1082. In addti, the question “What’s the
weight you give to four innocenives taken the way they were
taken?” does not necessarily suggest, as appellant submits, that the
prosecutor was inviting the jury to weigh the nature and
circumstances of the offensesaggravating circumstances, which
would violate our holding istate v. Wogensta{i1996), 75 Ohio St.

3d 344, 662 N.E.2d 311, paragraph two of the syllabus, “Isolated
comments by a prosecutor are not to be taken out of context and
given their most damaging meaningState v. Hill(1996), 75 Ohio

St. 3d 195, 204, 661 N.E.2d 1068, citibgnnelly v. DeChristoforo
(1974), 416 U.S. 637, 647.

Ahmed 103 Ohio St. 3d at 49, 2004-Ohio-4190 at f 13dmed’s argument that this “claim”
violates the federal law establishedDonnelly v. Christoforo416 U.S. 637 (1974), does not
explain how that is so, and after rereadbwnnelly, this Court is unable to fill in the blanks of
Ahmed’s argument, even if it were proper to do so.

Ahmed has not demonstrated that the Ohio &uaprCourt’s decision is either contrary to or
an unreasonable application of federal law asroeted by the United States Supreme Court, or
based upon an unreasonable determination of the fdigtinf the evidence before the state court.

Accordingly, his ninth prosecutorial misconduct sub-claim should be denied.

L Indeed, Respondent has copied parts of the OhieBgpEourt’s decision into his argument without bothering
to cite the court’s opinion.
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In his tenth sub-claim, Ahmed contends thespcutor improperly indicated that if he were
given a death sentence, it would be highly wilikthat he would ever be executed, thereby
lessening the jury’s responsibility for imposing tleath sentence. (Petition, Doc. No. 35 at PagelD
293-94.) Respondent has not advanced a procedeifi@llt defense, and again copies the Ohio
Supreme Court’s decision without quotation ortmta adding no original argument. (ROW, Doc.
No. 61 at PagelD 1017.) The state supreme courthaidthe defense objected, and the trial court
sustained the objection and instructegljtiry to disregard the comment&hmed 103 Ohio St. 3d
at 50, 2004-0Ohio-4190 at 1 135. Ahmed does ndterige the state court’s reasoning, preferring
instead to simply repeat the arguments he put bé#ferstate court as if this Court were answering
the same question. He does contend that the situzdiled for more than an instruction to the jury
to disregard the comment, but provides no auth@wityhat proposition. (Traverse, Doc. No. 71 at
PagelD 1771.) As before, Ahmed’s stating that “the claim” violatamellydoes not come close
to meeting his burden of demonstrating that the Ohio Supreme Court’s dexciatrary to federal
law or based on an unreasonable determinationeofaitts. Consequently, this sub-claim, too,
should be denied.

In his eleventh prosecutorial misconduct sub-claim, Ahmed contends that the prosecutor
engaged in misconduct by attacking Ahmed’s charaict his penalty-phase closing argument.
(Petition, Doc. No. 35 at PagelD 294.) Respondentcedes the claim is preserved for habeas
corpus review, but argues it is nonetheless mesitldROW, Doc. No. 61 at PagelD 1017.) The
Ohio Supreme Court denied Ahmed’s claim oredi appeal, characterizing the prosecutor’s
argument that Ahmed might be “just a bad perasho does bad, evil things” as fair argument

against the psychological evidence Ahmed presented in the penalty hédrimgd 103 Ohio St.
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3d at 50, 2004-Ohio-4190 at 1 136. Mdxd does not address the state supreme court’s decision and
instead argues here what he argued in that caaking on the statement that “[T]his claim is a
constitutional violation obonnelly v. DeChristoforgt16 U.S. 637, 643 (1974).” (Traverse, Doc.
No. 71 at PagelD 1772.) Ahmed’s burden of demotnsty¢hat the state court’s decision is contrary

to federal law or based upon an unreasonable detation of the facts is not met by that single
sentence, and his eleventh sub-claim should also be denied.

In his twelfth sub-claim, Ahmed contendsat the prosecutor's comments about Dr.
Smalldon’s mitigation testimony went beyond appraigr argument. (Petition, Doc. No. 35 at
PagelD 294-97.) Respondent counters that thecksui+is procedurally defaulted. (ROW, Doc.
No. 61 at PagelD 1007.)

Ahmed presented the instant sub-claim to the Shpreme Court on direct appeal as part of
his fifth proposition of law. (Appendix, Vol. 3 886-38.) The state coddund all but plain error
waived, as Ahmed did not object to the prosecsicomments on Dr. Satidon’s testimony during
closing argumentAhmed 103 Ohio St. 3d at 50, 2004-Ohio-4190 at § 138. The court found no
plain error, and distinguished the case Ahmédden there (and upon which he continues to rely
here),Gall v. Parker 231 F.3d 265 (6 Cir. 2000)?* stating that:

In Gall, the court found the comments by the prosecutor to be an
attack on the legitimacy of the defense of insanity, a defense that had
been enacted by the legislature.this case, the prosecutor merely

guestioned Smalldon’s expert amn and did not attack the
legitimacy of a mental disease or defect as a mitigating factor.

22 See Parker v. Matthew$32 S.Ct. 2148, 2155-56 (2012), howeveryhich the Supreme Court strongly
criticizes the Sixth Circuit’'s continuing reliance Gll since it was decided under pre-AEDPA law and relied on its
own circuit precedent rather than “firmly establishetefal law as determined by the United States Supreme
Court,” as required by the AEDPA.
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Ahmed 103 Ohio St. 3d at 50, 2004-Ohio-4190 at § 188med does not contend that the state
court’s distinguishingsall from his case, or the court’s fimgj that there was no plain error is
contrary to federal law or based upon an unreasodabdemination of the facts. His statement that
“this claim” is a constitutional violation ddonnelly, suprg fails to meet his burden under the
AEDPA. Consequently, Ahmed’s twelfth prostamnal misconduct sub-claim should be denied.
Finally, Ahmed contends that the cumulative effect of the instances of prosecutorial
misconduct that were preserved at trial by obpestiamounts to a constitutional violation of his
Eighth and Fourteenth Amendment rights.tigRa, Doc. No. 35 at 297-98.) Respondent does not
address this sub-claim in his return of writ.eT@hio Supreme Court exarashall the instances of
alleged prosecutorial misconduct and concludleat any effect they had, individually or
cumulatively, did not warrant a reversalAtimed’s convictions or death senten@hmed 103
Ohio St. 3d at 50, 2004-0Ohio-4190 at 1 139. Irhlbos petition and his traverse, Ahmed merely
copied his arguments from his appellate brighwstate supreme court without even bothering to
correct the terminology (he refers to “this propasitof law” rather than the correct term “ground
for relief” (Appendix, Vol. 3 at 338; Petition, Dodo. 35 at PagelD 297; Traverse, Doc. No. 71 at
PagelD 1770)) or typographical errors (he stttas“[m]ore definition guidance” beyond curative
instructions was required when his objectiarese sustained (Appendix, Vol. 3 at 338; Petition,
Doc. No. 35 at PagelD 2989). He does not argue that tegte supreme court’s decision was
contrary to federal law or based upon an unreasodaidemination of the facts, but of course, he

states “this claim is a constitutional violation@dnnelly,” as before.

% In his traverse, Ahmed changed the term to “definitional guidance.” (Doc. No. 71 at PagelD 1771.)
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Ahmed has failed to demonstrate entitlement to the writ of habeas corpus on prosecutorial
misconduct grounds. His arguments on each subraan be summarized as a repetition of the
same arguments he made to the Ohio Supreme Qodirect appeal, which widely misses the issue
beforethis Court, which is whether the state coudécision was contrary to or an unreasonable
application of federal laws determined by the holdings of the United States Supreme Court, or was
based upon an unreasonable determination of the fdigjstiof the evidence before the state court.
Individually and cumulatively, his alleged instanoésnisconduct did not so infect his whole trial
so as to deprive him of due process of law.

In summary, Ahmed's first, sixth, and twélftrosecutorial misconduct sub-claims should be
denied as procedurally defaulted. His thintb=laim should be deniezh the ground that it does
not state a claim cognizable in federal habmapus. His second, fourth, fifth, seventh, eighth,
ninth, tenth, and eleventh sub-claims are meritteligidually and collectively, so they, too, should
be denied. Accordingly, the entirety of Ahmediinth ground for relief should be denied for the

reasons stated.

Tenth Ground for Relief

In his tenth ground for relief, Ahmed conterdsw York Port Authority officer Robert
Nanni's testimony that Ahmed had requestedatinrney upon being apprehended at John F.
Kennedy airport in New Yoriwas erroneously admitted, and that it violated his right to due process.
(Petition, Doc. No. 35 at Pagel®8-304.) Respondent argues that the trial court’s instruction to

the jurors to disregard that part of Nanni'sti@ony cured any resulting prejudicial error. (ROW,
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Doc. No. 61 at PagelD 1018-208hmed claims the instruction was “hopelessly inadequate, since
the jury had already heard the constitutional violation.” (Traverse, Doc. No. 71 at PagelD 1773.)
During Ahmed’s trial, Nanni testified twice Ahmed’s having requested his attorney upon
his arrest. (Trial Tr., Vol. 8 &70, 476.) At the conclusion of Nanni’s direct examination, and at
the prosecutor’s request, a break was taken. During that break, the prosecutor acknowledged having
inadvertently elicited Nanni’s testimonyathAhmed had requested an attorniely at 492. Defense
counsel indicated that a corrective instruction was in oideat 493. The prosecutor and defense
counsel both had input into the ingttion that was to be giveid. When the jury returned, the trial
court gave the following instruction, which encorsges the suggestions made by the prosecutor and
defense counsel:
A few moments ago, the witness stated that during police
interrogation, the defendant requested the right to counsel. You are
instructed to disregard the defendamequest to speak to counsel.
Each of us has an absolute rigtlhhave counsel present during any
police interrogation. You are tmfer nothing from his having
requested the right to speak to counsel.

(Trial Tr., Vol. 8 at 494.)

Ahmed presented the issue to the stafgresme court on direct appeal as his eighth
proposition of law. (Appendix, VoB at 380-86.) That court rejected Ahmed’s claim, finding that
although Nanni’s testimony was clearly improp&inmed never objected to it; any prejudice was
cured by the trial court’s instruction to disregard the testimony, which the jury was presumed to have
followed; and the trial cotudid not err in failing tsua sponterder a mistrialAhmed 103 Ohio St.
3d at 41-42, 2004-Ohio-4190 at 19 89-93.

Although the state court first noted that Althiiad not objected tbe improper testimony, it

was essentially an aside made as part of the salag$cription of how the error was presented to the
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court by the prosecutor and the agreement by thiepd#nat a curative instruction should be given.
Thus, the court’'s comment does not affect reliamcan independent and adequate state procedural
rule, that there be a contemporaneous objection weh@m occurs, so as to raise the specter of
procedural default, and Respondent wisely does not claim that it does.

Ahmed argues that the instruction giveras woefully inadequate to vindicate his
constitutional right to due process, in esseacsou can’'t unring the bell” argument. (Petition,
Doc. No. 35 at PagelD 301, 303.) As appealinthasargument might be, it is not the law. The
United States Supreme Court has recognized thee & curative instructions as described in
Richardson v. Mars81 U.S. 200 (1987), which reads as follows:

[There is an] almost invariable assumption of the law that jurors
follow their instructionsk-rancis v. Franklin471 U.S. 307, 325 [sic],
n.9 (1985), which we have applied many varying contexts. For
example, inHarris v. New York401 U.S. 222 (1971), we held that
statements elicited from a defendant in violationMifanda v.
Arizong 384 U.S. 436 (1966), can be introduced to impeach that
defendant’s credibility, even though they are inadmissible as
evidence of his guilt, so long as they is instructed accordingly.
Similarly, in Spencer v. Texa885 U.S. 554 (1967), we held that
evidence of the defendant’s prior criminal convictions could be
introduced for the purpose of senterenhancement, so long as the
jury was instructed it could not be used for purposes of determining
guilt. Accord,Marshall v. Lonberger459 U.S. 422, 438-439, n. 6
(1983). See alsbennessee v. Stred71 U.S. 409, 414-416 (1985)
(instruction to consider accomplice’s incriminating confession only
for purpose of assessing truthfulnegsdefendant’s claim that his
own confession was coerceWyatkins v. Sowderd49 U.S. 341, 347
(1981) (instruction not to consider erroneously admitted eyewitness
identification evidence)/Valder v. United State847 U.S. 62 (1954)
(instruction to consider unlawfullseized physical evidence only in
assessing defendant’s credibility). . . .

Richardson481 U.S. at 206-7 (parallel citations ontfte The Court acknowledged that there are

some contexts in which the jueyther will not or cannot follow an instruction, and gave the example
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of a case where a “facially incriminating confessof a nontestifying codefendant is introduced at
[a] joint trial.” Id. at 207 citing Bruton v. United State891 U.S. 123, 135-36 (1968). The Court
distinguishedBruton in Richardson however, explaining that iBruton the codefendant’s
confession expressly implicated the defendant, wher&ishiardsonthe codefendant’s confession
was not facially incriminating and only becamenden viewed in context with evidence introduced
later in the trial. Richardson418 U.S. at 208. The Court put it succinctly when it wrote:

[W]ith regard to . . . an explicit statement the only issue is, plain and
simply, whether the jury can possibbe expected to forget it in
assessing the defendant’s guilt; wheregty regard to inferential
incrimination the judge’s instation may well be successful in
dissuading the jury from entering onthe path of inference in the
first place, so that there is no incrimination to forget.

Id. In Ahmed’s case, the testimoatyissue did not expressly imgdite him, and it would require the
jury to infer that he would not have asked s lawyer unless he was guilty for it to become
incriminatory, thus making it more likely that they obeyed the instructions to disregard the
inadvertently elicited testimony.

In a case even more analogous to Ahmed'’s, the Court observed that:

We normally presume that a junyill follow an instruction to
disregard inadmissible evidence inadvertently presented to it, unless
there is an “overwhelming probability” that the jury will be unable to
follow the court’s instructionRichardson,v. MarsM81 U.S. 200,

208 (1987), and a strong likelihood thae effect of the evidence
would be “devastating” to the defendaBityiton v. United State891

U.S. 123, 136 (1968). We have no reason to believe that the jury in
this case was incapable of obeying tlurative instructions. And far
from being “devastating,” the fact of Miller’s postarrest silence was
at most “insolubly ambiguous.Doyle v. Ohigp 426 U.S. 610, 617
(1976). Miller argues that the curative instructions should have been
more specific. But Miller’s trial counsel bore primary responsibility
for ensuring that the error was cured in the manner most
advantageous to his client. Oritbecame apparent that the judge
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was not going to grant a mistriat was the duty of counsel to
determine what strategy was in his client’s best interest.

Greer v. Miller, 483 U.S. 756, 766 n.8 (1987) (parallel caas omitted). In Ahmed’s trial, his

attorneys never moved for a mistrial, but they did agree that a curative instruction was warranted and

they participated in formulating the instructioneg after the prosecutor rathe issue. As the

Supreme Court indicated, the manner in which sadreare handled is a matter of trial strategy.
Although at the end of his argument on theansground for relief, Ahmed alleges that his

trial counsel were ineffective for failing to move for a mistrial after Nanni’'s testimony, he never

challenged his attorneys’ decision to forego a motioa farstrial in the state court, nor did he file a

timely application to reopen his direct appeal the ground that his appellate counsel were

ineffective for not raising as error trial counse&léision to forego a motion for mistrial in favor of

the curative instruction given. In addition, in his fourth ground for relief in these proceedings, where

he alleged many instances of his trial counsel’s @ugiffeness, this particular allegation is absent.

Itis unclear for what purpose Ahmed includes the allegation about his trial counsel. If there
were an argument or suspicion on his part thatcthim were procedurally defaulted, this Court
could interpret the argument as one attemptingoavscause and prejudice for the default, but that
is not the case here. If Ahmed is attempting insteaalise his counsel’s alleged ineffectiveness for
any other reason, it would be found to be procedudaiisgulted for his havinfgiled to raise it at all

in the state courts.

Ahmed also alleges that the trial court shdwdde realized that the admission of Ahmed’s
statement as testified to by Nanni so damaged fesigle that a mistrial should have been declared

sua sponte That defense counsel never requested slef and were unabashedly in favor of a
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cautionary instruction instead militates against #trgument. Finally, Ahmed contends that the
prosecutor’s elicitation of the improper testimony from Nanni constituted prosecutorial misconduct.
Ahmed did not raise that argument as a sub-dlainms ninth ground for relief which is devoted to
prosecutorial misconduct, and thegecutor repeatedly characterized the elicitation of the testimony
as inadvertent and unintentional. (Trial Tr.|\M®at 492-93.) Should any doubt remain about the
prosecutor’s lack of intent in bringing out tlestimony regarding Ahmed'’s request for a lawyer, it

is resolved by the prosecutor’s having brought the issue to the court’s attention in the first place.
With no objection or request from defense califisllowing the testimony, the prosecutor could
quite easily have let the matter go and the curatisteuction might never have been given to the
jury. Instead, he drew the court’s and defense counsel’s focused attention to the matter and left the
remedy up to defense counsél. Rather than misconduct, the prosecutor honored his role as an
officer of the court by bringing the improper tiesony up and assisting the court, with defense

counsel, in composing a curative instruction.

In summary, Ahmed as not demonstrated thatOhio Supreme Court’s resolution of his
claim that Officer Nanni’s improper testimony warrargadistrial was in any way contrary to or an
unreasonable application of federal law as meiteed by the United States Supreme Court.
Accordingly, he is not entitled to habeas corpus relief, and his ¢eatimd for relief should be

denied for that reason.

Eleventh Ground for Relief
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In his eleventh ground for relief, Ahmed contends that the admission of hearsay evidence
concerning Lubaina’s fear of Ahmed and the readonghat fear denied him a fair trial, due
process, and a reliable determination of his gottappropriate sentenc@etition, Doc. No. 35 at
PagelD 304-09.) Respondent asserts that the @ginocedurally defaulted, and that it alleges a
violation of state evidentiary law and is therefoot cognizable in habeas corpus. (ROW, Doc. No.
61 at PagelD 1201.) In his traverse, Ahmed refer<ourt to his previously filed memorandum in
opposition to Respondent’s motion to dismiss pdocally defaulted claims. (Doc. No. 71 at
PagelD 1779.) There, Ahmed argues that sontkeohearsay statements were determined by the
state supreme court to have been properly adiigted he argues to the extent the state court
addressed the merits of his claim, it is notgaaurally defaulted. (Memorandum, Doc. No. 44 at
PagelD 678-79.) Other hearsaystagnts were admitted but any error was deemed waived for lack
of a contemporaneous objectidd. Ahmed also argues that any procedural default of any part of

his eleventh ground for relief is excused by his trial counsel’s ineffectiveless.
When presented with the claim, the Ohio Supreme Court found as follows:

In his third proposition of law, appent argues that the admission of
hearsay evidence regarding Lubaina’s fear of appellant and the
reasons for her fear deprived him of a fair trial.

Grace Hoffman, Lubaina’s divorce attorney, testified that Lubaina
had been afraid of appellant. ©mss-examination, defense counsel
elicited from Hoffman that Lubaa had described appellant as
controlling and manipulative and that Lubaina had told her that
appellant had been violent dogi the marriage, including “forced
sex” and “some striking.” On redict, Hoffman again stated that
Lubaina had been afraid of ajflpat during the divorce proceedings.
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Tahira Khan, Lubaina’s sister, alssstified that Lubaina had been
afraid of appellant. The second time this was elicited from Khan, the
defense objected and the court essentially advised the prosecutor to
limit his questions to adducing testimony that Lubaina had feared
appellant and not the reasons behind the fear.

Khan also testified that when dhed asked Lubaina why, with all the
problems in the marriage, she and appellant had had a second child,
Lubaina had told her, “He raped rhél'he defense did not object to

this testimony.

In State v. Apanovicfil1987), 33 Ohio St. 3d 19, 21-22, this court
held that evidence that a victimd a fearful state of mind was
admissible as a hearsay exception under Evid.R. 803(3), as a
statement of “then existing stéabf mind, emotion, sensation, or
physical condition.” However, ¢hreasons or basis behind the
victim’s fearful state of mind would not be admissible under this
exception. This court has followed the reasoningpanovichin
subsequent cases. . .. With regard to testimony oéfieded in this
case, the trial court properly allowed the testimony. No testimony
was admitted over objection as to the basis of the victim’s fear.

With regard to the testimony that appellant had “forced sex” on
Lubaina, defense counsel elicited this statement on cross-
examination. Any error in admitting this testimony and Khan’s
subsequent testimony that appellant had raped Lubaina was invited
error, since the defense first elicited the testimony. . .. The defense
opened the door to Khan's remark about rape based on its cross-
examination of Hoffman. . . .

Moreover, since no objection was raised, appellant has waived all but
plain error. State v. Slagl€1992), 65 Ohio St. 3d 597, 604, 605
N.E.2d 916. In view of the mtng and compelling evidence of
appellant’s guilt, any error was not plain error affecting the outcome
of his trial. . . . Accordingly, we overrule appellant’s third
proposition.

Ahmed 103 Ohio St. 3d at 38-40, 2004-0Ohio-4190 at 1 70-76 (some citations omitted).
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The Court agrees with Respondent thatthan presented by Ahmed concerns a matter of
state evidentiary law and does not implicateféukeral constitution. When Ahmed presented his
hearsay claim to the Ohio Supreme Court, heenence mentioned the Confrontation Clause, and
only indirectly referenced it in the heading o khird proposition of law iis appellate brief by
stating he was denied his rights “AS GUARARED BY U.S. CONST. AMENDS. V, VI, VI
AND XIV” as well as the Ohio Constitution. (AppemndVol. 3 at 298.) In his argument, he relied
upon state law and evidentiary rules, acknowledthagthe testimony prese on Lubaina’s fear
of Ahmed was admissible under the state evidentiary rules, but arguing that admission of the
testimony about the reasons for fear (abuse, rape) constituted prejudicial other acts evidence and
was therefore inadmissible under Ohio R. Evid. 803(B)at 302. He cited no federal authority. In
his conclusion, he referenced the Due Processs€lalithe Fourteenth Amendment, but no other
provision of the federal constitutiorid. at 305. The Ohio Supreme Court apparently read the
claimed error as implicating only state law as well, since it relied exclusively on its own cases and
the state evidentiary rules in rejecting Ahmed'’s clainmed 103 Ohio St. 3d at 38-40, 2004-
Ohio-4190 at 1 70-76iting State v. ApanovitGt83 Ohio St. 3d 19, 21-22 (198Btate v. Simko
71 Ohio St. 3d 483, 491 (199&tate v. Frazier73 Ohio St. 3d 323, 338 (1995)ate v. Awkal76
Ohio St. 3d 324, 331 (199@tate v. Reynold80 Ohio St. 3d 670, 677-78 (1998}ate v. LaMar
95 Ohio St. 3d 181, 2002-@R2128 at 1 102 (2002%tate v. DavigB0 Ohio St. 3d 311, 322 (1997);
State v. Slagles5 Ohio St. 3d 597, 604 (1998tate v. Long53 Ohio St. 2d 91 (1978); Ohio R.

Evid. 803(3).

Merely using talismanic constitutional phrases like “fair trial” or “due process of law” does

not constitute raising a federal constitutional isssiaughter v. Parke#50 F.3d 224, 236 {6Cir.
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2006). “A lawyer need not develop a constitutimrgument at length, but he must make one; the
words ‘due process’ are not an argumeRiggins v. McGinnis50 F.3d 492, 494 {7Cir. 1995).

Thus, Ahmed failed to present his federal claim to the state court for adjudication.

Since Ahmed merely cut and pasted the argusnerade in that court into his petition in
these proceedings, he has not presented an issung) @ut of the federal constitution here, either.
The United States Supreme Court has “stated mamegtinat ‘federal habeasrpus relief does not
lie for errors of state law.”Estelle v. McGuirg502 U.S. 62, 67 (1991guoting Lewis v. Jeffers
497 U.S. 764, 780 (199@andrum v. Mitche|l625 F.3d 905, 913 (2010). Even if his current claim
were to be generously read as raising a fed&ah in these proceedings, the federal claim was not
presented to the state court, and it would be phaedly defaulted for hadas corpus purposes. For

these reasons, Ahmed’s eleventh ground for relief should be denied.

Perhaps taking a clue from Respondentguarent against an imagined Confrontation
Clause claim, Ahmed contends in hesverse that “[t]his claim is contfhio v. Roberts448 U.S.
56, 66 (1980). Once again, the Coupuzzled by Ahmed’s statement thatiaim violates federal
law (Traverse, Doc. No. 61 at PagelD 1784), beeduis burden under the AEDPA is to demonstrate
thatthe Ohio Supreme Court’s decision the matter is contrary to or an unreasonable application
of federal law as determined by the United St&sreme Court, or is based on an unreasonable
determination of the facts in light of the evidebhedore the state court at the time the decision was
rendered. Ahmed makes no allegations thatQh® Supreme Court’s decision is in any way
defective. That makes two reasons why AhmetEsenth ground for relief fails to state a claim

cognizable in habeas corpus.
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Finally, even if the Court were to indulgédmed to the point of assuming he raised a
Confrontation Clause claim by simply stagihis claim was contra to the holding oRoberts it
would be meritless. “Trial court errors in stgi®cedure and/or evidentiary law do not rise to the
level of federal constitutional claims warranting riilliea habeas action unless the error renders the
proceeding so fundamentally unfair as to depitnegpetitioner of due process under the Fourteenth
Amendment.” Broom v. Mitchell 441 F.3d 392, 406 {&Cir. 2006),quotingMcAdoo v. Elo365
F.3d 487, 494 (B Cir. 2004) citing Estelle v. McGuire502 U.S. 62, 67-68 (1991). “Generally,
state court evidentiary rulings cannot rise to the level of due process violations unless they offend]]
some principle of justice so rooted in the tramh and conscience of ourgpe as to be ranked as
fundamental.” Broom, 441 F.3d at 406 (internal quotation marks omitted)ng Seymour v.

Walker,224 F.3d 542, 552 {6Cir.2000),quotingMontana v. Egelhof§18 U.S. 37, 43 (1996).

In Ohio v. Roberts448 U.S. 56 (1980), the Suprer@murt identified two separate
restrictions imposed by the Confrontation Clause on the range of admissitdayr (1) “the Sixth
Amendment establishes a rule of necessity,” which means that “the prosecution must either produce,
or demonstrate the unavailability of the declanahose statement it wishes to use against the
defendant”; and (2) once the witness’ unavdligbhas been demonstrated, the out-of-court
statements must possegwdicia of reliability.” 1d. at 65-66. Because of the similar values intended
to be protected by the hearsay rules and ther@uaiaftion Clause, reliabilitpnay be found where the
evidence falls within a “firmly rooted hearsay exceptiold” at 66. In other cases, the evidence

may be admitted if it possesses “particularized guarantees of trustworthittess.”

AlthoughRobertshas been overruled I3rawford v. Washingtqrb41 U.S. 36 (2004), the

Supreme Court has since held that whitawfordannounced a new procedural rule, it was not a
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“watershed rule of criminal procedure’ implitoag the fundamental fairness and accuracy of the
criminal proceeding.’"Whorton v. Bocktings49 U.S. 406, 418 (200 Quoting Saffle v. Parkg94
U.S. 484, 495 (1990¢iting Teague v. Lane&l89 U.S. 288, 311 (1989). Consequeri@isgwford
may not be applied retroactively in a collateral proceeding, Roberts would govern a
Confrontation Clause claim in Ahmdis case, had he made such a claim. This Court need not delve
too deeply into analysis of the testimonieswéd might have challenged on Confrontation Clause
grounds, however, because had he done so, eactfpastclaim would have been found to be

procedurally defaulted.

Turning to the particulars of Ahmed’s casetheesOhio court noted, ste of the complained-
of testimony was brought out by the defense irssmxamination of the State’s witnesses. For
instance, Grace Hoffman testified during cross-aration that Lubaina had complained to her
about violence in the marriage, that Ahmed haafyded her by her hair and forced sex on her.
(Trial Tr., Vol. 7 at 93.) In Ohio, a party canndtéaadvantage of an erroe invited or induced and
the Ohio Supreme Court enforced the rule in Ahmed’s cabmed 103 Ohio St. 3d at 39, 2004-
Ohio-4190 at 1 75. The Court’s research revealgdhieadoctrine of invited error is, and was at the
time of Ahmed’s trial and direct appeal, firmggtablished and regularly followed, even in death
penalty casesState v. Cassan®6 Ohio St. 3d 94, 105, 2002-Ohio-3751 at 164 (20B@)ke v.
Murphy, 91 Ohio St. 3d 516, 535 (2008tate v. Beyd5 Ohio St. 3d 487, 492-93 (1999})ate v.
Keenan 81 Ohio St. 3d 133, 144 (199&tate v. Seibeb6 Ohio St. 3d 4, 17 (1990) (all death
penalty cases¥ee alspState ex rel. Beaver v. Konteéd8 Ohio St. 3d 519, 520-21 (1998}ate ex
rel. Fowler v. Smith68 Ohio St. 3d 357, 359 (1994)ester v. Leuckl42 Ohio St. 91 (1943)

(paragraph one of the syllabus). As the state mh@camounts to an indepemd@nd adequate state
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procedural rule upon which the state court reliegjacting Ahmed’s claim, his habeas claim here

(had it been pled) would be procedurally defaulted for that reSea.Maupinsupra

Ahmed offers his trial counsel’s ineffectivess in an effort to excuse the default
(Memorandum, Doc. No. 44 at PagelD 678-79), that state supreme court determined that
Hoffman’s testimony did not affect the outcomehdf trial or deprive him of a fair trialAhmed
103 Ohio St. 3d at 53, 2004-0Ohio-4190 at  154. “[QJart®nal error is cause for federal habeas
relief only if it has ‘a substantial and injurious effectnfluence in determining the jury’s verdict.”
Hill v. Hofbauer 337 F.3d 706, 718 (2008uoting Brecht v. Abrahamspb07 U.S. 619, 623
(1993). The state court’s finding that Ahm&affered no significant pjudice from Hoffman’s
cross-examination testimony eviscerates his statetmetrhis counsel wereeffective for eliciting
the challenged testimony. In addition, ineffectigsistance of counsel cannot serve as cause for a
procedural default unless the ineffectiveness cltsaif has been preserved for habeas review as
well. Edwards v.Carpente529 U.S. 446, 453-54 (2000). Ahmed diot preserve that claim of
attorney ineffectiveness. Thus, to the ektAhmed might have contended Grace Hoffman’s
testimony elicited on cross-examination by defermmsel violated the Confrontation Clause, his

eleventh ground for relief would be procedurally defaulted without excuse.

Furthermore, the Sixth Circuit Court of Appgdaks held that “[w]hea petitioner invites an
error in the trial court, he is precluded fraeeking habeas corpus relief for that errdfiélds v.
Bagley 275 F.3d 478, 486 t(ECir. 2001). The Sixth Circuit has also indicated that when a party
elicits unfavorable evidence against himself dudrggs-examination of an opponent’s witness, it is
only the evidence from any subsequent redirect exation that would beubject to Confrontation

Clause analysis, as the cross-examination testimony is invited Emnided States v. Cromgs89
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F.3d 662, 678-79 and n.11"{€ir. 2004) citing Harvis v. Roadway Exp., In®23 F.2d 59, 60 (5
Cir. 1991). The most damaging testimony Hoffmavegan redirect examination was that Lubaina

called her three or four times a week expressingratisn and fright. (Trial Tr., Vol. 7 at 107.)

As for Lubaina’s sister Tahira Kahn’s testiny that Lubaina had told her Ahmed had raped
her repeatedly (Trial Tr., VoF. at 147-48), defense counsel did not object to that testimony, as the
Ohio Supreme Court observedlhmed 103 Ohio St. 3d at 39-40, 20@hio-4190 at  76. As has
been noted above, Ohio’s rule requiring a contemporaneous objection has been found to be an
independent and adequate state procedural grelicti, if relied upon by the state court, precludes
federal habeas corpus review of the merit@a alaim. Ahmed has offered his trial counsel’s
ineffectiveness as cause for the procedural defatifi®part of his claim. For the same reasons
discussed in relation to Grace Hoffman’'stitesny above, Ahmed’s argument that his trial
counsel’s ineffectiveness excuses his proceduratittefiethis instance fails. Consequently, to the
extent Ahmed might have argued Tahira’s testimanjated his right to confront the witnesses
against him, this Court would recommend thé& eleventh ground for relief be denied as

procedurally defaulted.

Likewise, Ahmed never objected to anyrtpaf Lubaina’s psychotherapist Ronni
Rittenhouse’s testimony regarding Lubaina’s dsgien and its source, which she testified was
Ahmed’s abusive and controlling manner. (Tfial Vol. 7 at 112-121.The Ohio Supreme Court
did not explicitly rule on Rittenhouse’s testimoaithough it did note that after having opened the
door to further testimony on Ahmed’s abuse and rape of Lubaina by bringing it out in Hoffman’s
cross-examination, additional testimony frtater witnesses was invited erréddamed 103 Ohio St.

3d at 39, 2004-Ohio-4190 at § 75. Consequentgt part of Ahmed’'s claim relating to
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Rittenhouse’s testimony is also procedurally dééd for the reasons given in this Court’s
discussion of Hoffman’s testimongypra Furthermore, after Hoffman’s testimony that Lubaina

had confided in her that Ahmed had forced sex on her, Rittenhouse’s testimony that Lubaina was
depressed because she was in an abusive marriage was merely cumulative of Hoffman’s testimony.
In addition, on cross-examination Rittenhouse testifiat as Lubaina’s counselor, it would have

been inappropriate for her to investigate #weuracy of Lubaina’s allegations of abuse and
manipulation, mitigating much of any prejudice thmaght have flowed from her direct testimony.

(Trial Tr., vol. 7 at 114, 116, 121.) Moreover, defe counsel never objected to any part of
Rittenhouse’s testimony. For all of these oemss had Ahmed contended that Rittenhouse’s
testimony violated his right to confront thetmesses against him, this Court’'s recommendation

would be that the claim be denied as procedurally defaulted.

In summary, Ahmed does not state a claim casle in habeas corpus in his eleventh
ground for relief. Instead, his claim relates ttesicase and evidentiary law. In addition, Ahmed
does not argue that the Ohio Supreme Cour@sibn denying his claim is contrary to or an
unreasonable application of feddead as determined by the United States Supreme Court, or that it
is based upon an unreasonable determination ohtite ih light of the edence before the state
court. Even if his claim were construed as oaising an issue of federal constitutional law,
however, he has procedurally ddtad the claim by not presenting the federal claim first to the state
court. (Recall that in rote fashion Ahmed referred to the Sixth Amendment in the heading of his
hearsay claim in the state court, but nevertioaed the Confrontation Clause, never cited any
federal cases discussing the Confrontation Clearsg never made any Confrontation Clause-like

arguments there.) Finally, had Ahmed arguedbefrontation Clause in his eleventh ground for
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relief, his claim would be procedurally defadlt@ithout excuse on the basis that it was invited
error, or because he failed to lodge a conteanmEous objection to the complained-of testimony.

For these reasons, Ahmed'’s eleventh ground foif tieuld be denied as procedurally defaulted.

Twelfth Ground for Relief

In his twelfth ground for reliefAhmed contends that prejudicial and irrelevant other acts
evidence was admitted at trial, and that the toalts failure to give limiting instructions deprived
him of a fair trial and due process of lawefion, Doc. No. 35 at PagelD 311.) Respondent argues
the claim is procedurally defaulted due to the stapgeme court’s direct appeal denial of the claim
on procedural grounds, specifically because defemsesel did not object to the evidence. (ROW,
Doc. No. 61 at PagelD 1025.) Respondent also stetethe claim concerns solely a matter of state
law not cognizable in federal habeasgpus, and that the state cosigilain error review of Ahmed’s

allegations is neither contrary to nor an unreasonable application of federadilawv1026-30.

Rather than include his arguments against procedural default in his traverse, Ahmed refers
the Court to his memorandum in opposition to Respondent’s motion to dismiss procedurally
defaulted claims. (Doc. No. 44.) There, hkremvledges that the Ohio Supreme Court denied his
other acts claim on procedural grounds, but arghast his having raised his trial counsel's
ineffectiveness based on their failure to objecth® other acts evidence excuses the default.
(Memorandum, Doc. No. 44 at 35-36.) Ahmesibahcknowledges that the Ohio Supreme Court
concluded that trial counsel’s performance wagleditient and that Atned was not prejudiced by

his counsel’s failure to objectd. Here, he does not contend thaittthecision is contrary to federal
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law or based upon an unreasonablerda@tetion of the facts in light of the evidence before the state
court, nor is trial counsel’s failure to object@ other acts evidence discussed in Ahmed’s fourth
ground for relief, where he contends counsel wertective for numerous reasons. Since the state
court’s decision finding no attorney ineffectivensasnchallenged, this Courtay not evaluate that
decision under the AEDPA, and consequentBnnot accept Ahmed’'s suggestion in his
memorandum that trial counsel’s ineffectivenesgesas cause for the deftof his twelfth ground

for relief. The claim is thereferprocedurally defaulted without excuse and should be denied on that

ground.

There are other reasons that Ala'seclaim could be denied even if it had been preserved for
habeas corpus review. Ahmed has failed to stateim cognizable in haas corpus because, once
again, he has merely cut and pasted the argumentadhein his state court appellate brief into his
petition and traverse. The arguments there, a®ban noted, relate to some impropriety Ahmed
perceived relating to the Ohio evidence rule onéothcts” evidence, an issue wholly within the
state court’s purview, and wholly outside this CaurtSuch allegations are “no part of a federal
court’s habeas review of a state convictioBstelle v. McGuire502 U.S. 62, 67 (1991). “Federal
habeas corpus relief does not lie for errors of state I, GjuotingLewis v. JeffersA97 U.S. 764,
780 (1990), anéulley v. Harris 465 U.S. 37, 41 (1984) (internal qgatton marks omitted). Rather
than examining the state court’s decision on a maftestate law, this Court must answer the
guestion whether the admission of the challersygdience violated Ahmeslfederal constitutional
rights. Estelle 502 U.S. at 68. And as for that questiAhmed makes one statement: “This claim
is contraHuddleston v. United State485 U.S. 681 (1988).” (Traverse, Doc. No. 71 at PagelD

1794.) That case, however, is fundamentatlg quite obviously distinguishable from Ahmed’s
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case in the following ways: (Huddlestonwas a case that came to the Supreme Court on direct
appeal, not an action brought under 28 U.S.C. § 225#hesetringent standard set forth in that
statute and applicable to Ahmed’s case was not applicabladdleston (2) in Huddlestonthe
Supreme Court did not mention the constitutiodws process even one time, and decided the case
based entirely on Fed. R. Evid. 404, and; (3)the holdiktudfilestonthat a district court does not
have to make a preliminary finding thatetlgovernment has proved the “other act” by a
preponderance of the evidence before it subtimé@sevidence to the jury under Fed. R. Evid. 404,

has no relevance to Ahmed'’s case at all.

Ahmed’s twelfth ground for relief is procedlyadefaulted without excuse and should be
denied for that reason. Even if he had propamgerved the claim, howew it would fail as it does

not present an issue cognizable in federal habeas corpus.

Thirteenth Ground for Relief

In his thirteenth ground for relief, Ahmedrtends that a videotape and numerous crime
scene and autopsy photographs adohdterial created an unacceptable risk of prejudice to him and
violated his right to a fair trial, citing the Faeenth Amendment. (Petition, Doc. No. 35 at PagelD
323-24.) Respondent argues the claim is not cogleizalhabeas corpus as it concerns only a
matter of state law. (ROW, Doc. No. 61 at RBgE030-31.) In the alternative, Respondent relies
heavily on the Ohio Supreme Court’s decisidstating it is neither contrary to nor an unreasonable

application of federal lawld. at PagelD 1034. After himselfpeating roughly twelve pages of

2*Respondent goes so far as to recite verbatim five mgrhgrof the state court’sv@n-paragraph discussion of
the claim not once, but TWICE in his five-page argument! Such repetition is unnecessary.
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argument from his state court appellate brref habeas petition, Ahmed asserts that the admission
of the photographs violatddarden v. Wainwright477 U.S. 168 (1986), arRhyne v. Tennessee

501 U.S. 808 (1991).

There is no question that Ahmed presentedribtant claim to the Ohio Supreme Court on
direct appeal since the claim asserted here wamcdypasted from his state appellate brief into his
petition and then into his traverse. The state supuart addressed the merits of Ahmed’s claim.
Ahmed 103 Ohio St. 3d at 42-43, 2004-Ohio-4190 a9411.00. Thus, the claim is preserved for

habeas corpus review.

In presenting his claim to the state supremert, Ahmed relied primarily on two of that
court’s decisions in which the court decidedmigainvolving the admission of allegedly gruesome
photographs under Ohio R. Evid. 488g State v. Moralg32 Ohio St. 3d 252, 257-59 (1983%)ate
v. Maurer, 15 Ohio St. 3d 239, 264-66 (1984). (Appendix, \Badt 413-14.) He also argued to the
state court, however, that “the prosecution’s use of ‘unduly prejudicial’ [plamthbigy] evidence in a
capital case violates the defendant’s right to due proagseg Payne v. Tennesseg)1 U.S. 808,
825 (1991)Paynein turn citedDarden v. Wainwrighd 77 U.S. 168, 179-83 (1986), where the Court
noted that the Due Process Clause of thetEenth Amendment provides a mechanism for relief
should evidence that is so “unduly prejudicial thatnders the trial fundamentally unfair” be
introduced at trial, and no specifioovision of the Bill of Rights isnplicated. (Appendix, Vol. 3 at
414,423, 425.) Contrary to Respondent’s assertierefibre, Ahmed did present his federal claim

to the state court on direct appeal.

The Ohio Supreme Court, on the other handinot acknowledge that Ahmed had included
his federal claim in his proposition of law before tbadrt, nor did it rely on any federal law or use
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any language in its opinion thaight suggest it had consideradimed’s due process arguments.

The court found most of the photographs and skahesthe crime-scene videotape admitted were
relevant to prove the Kkiller's intent, illustraigitnesses’ testimonies, or give the jury an
“appreciation of the nature andaimstances of the crimesAhmed 103 Ohio St. 3d at 42-43,
2004-0hi0-4190 at 11 94-100. The court relied excihgion state law, and couched its decision in
terminology nearly identical to that found in Ohio R. Evid. 410B. Furthermore, all the state court
cases upon which the Ohio Supreme Court relied in Ahmed’s case applied state law to the claims
there as well. Given these circumstances, thigtoncludes that the Ohio Supreme Court did not

address the federal claim Ahmed presented in his direct appeal.

If a state court does not rule on a federahclaefore it, federal review of that claimde
novorather than deferentiaHawkins v. Coylg547 F.3d 540, 546 {&Cir. 2008) citing Vasquez v.
Jones 496 F.3d 564, 569 {&Cir. 2007) citing Williams v. Coyle260 F.3d 684, 706 {&Cir. 2001);
McKenzie v. Smitt826 F.3d 721, 727 {6Cir. 2003) (stating that when “there are no results, let
alone reasoning, to which this court can deferany,attempt to determine whether the state court
decision was contrary to, or involved an unreasoragipécation of clearly established federal law .

.. would be futile”);Maples v. StegalB40 F.3d 433, 437 {&Cir. 2003) citing Wiggins v. Smith
539 U.S. 510 (2003). Thus, thie@t addresses Ahmed'’s federal due process claim relating to the

photographs, etcde novo

Before proceeding to do so, however, tloai€ acknowledges that the Supreme Court has
held that a state court’s decision on a claim unapamied by an explanation or reasoning is still an
adjudication on the merits subject to 28 U.S.C. § 2254(di{&jrington v. Richter562 U.S.

__ ,131S.Ct. 770, 784 (2011). Itis not only anaxation or reasoning that is missing from the
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state court’s discussion of Ahmed’s claim, bl decision on the federal claim itself. Thus,

Harrington does not constrict this Court®® novoconsideration of Ahmed’s claim.

Ahmed contends that because there were multiple crime-scene photographs and autopsy
slides and one videotape, the sheer quantity and graphic nature of the images of the victims
introduced at his trial denied him due process of law uRadgne v. Tennesseg01 U.S. 808
(1991). That case, however, was decided utiierEighth Amendment, and Ahmed makes no

Eighth Amendment claim in his thirteenth ground for relief.

The Ohio Supreme Court concisely desatitlee materials Ahmed argues were so unduly

prejudicial that their admission rendered his trial fundamentally unfair as follows:

Eight crime scene photos were admitted over appellant’s objections,
and they are gruesome. Stateiibit 6 depicts the body of Abdul
Bhatti on the garage floor. Se¢éd Exhibit 15 shows the doorway
area between the basement andggvehere the bodies of Ruhie and
Abdul can partially be seen. Sta Exhibit 16 depicts the bodies of
Lubaina, Ruhie, and Nasira on thasement floor . . . . State’s
Exhibits 17, 18, 19, and 20 are imdiual close-up photos of the
heads of the four murder victimState’s Exhibit 21 is a crime-scene
videotape, and portions of it axpetitive of the crime-scene photos.

Appellant also claims that he was prejudiced by the admission of the
autopsy slides of the four victims. . . .

Many of the autopsy slides are gruesome.

Ahmed 103 Ohio St. 3d at 42-43. Ahmed does notlehge the Ohio Supreme Court’s description

of the content of the photographs, slides, and videotape.

The Supreme Court has held that “the Rrecess Clause guarantees the fundamental

elements of fairness in a criminal trial . . ., flajthas never been thought that such cases establish
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this Court as a rulemaking organ for the promtitgeof state rules of criminal procedurd=stelle

V. McGuire 502 U.S. 62, 70 (1991quoting Spencer v. Tex&85 U.S. 554, 563-64 (1967) (internal
guotation marks omitted). The Court has repeatstdled that “federal habeas corpus relief does
not lie for errors of state law.Estelle 502 U.S. at 67iting Lewis v. JeffersA97 U.S. 764, 780
(1990);Pulley v. Harris 465 U.S. 37, 41 (1984). Estelle the Court also reemphasized “that it is
not the province of a federal habeas courteexamine state-court determinations on state law
guestions.” 502 U.S. at 67-68. “[A]bsent a speabnstitutional violation, federal habeas review
of [state] trial error is limited to whether the ertew infected the trial with unfairness as to make
the resulting conviction a denial of due procesd.Bwis v. Jeffers497 U.S. 764, 780 (1990),
qguoting Donnelly v. DeChristford16 U.S. 637, 643 (1974). ThstelleCourt also acknowledged
that the Court has “defined tloategory of infractions that violate ‘fundamental fairness’ very
narrowly.” 502 U.S. at 73juoting Dowling v. United State$93 U.S. 342, 352 (1990). In addition,
the Court has repeatedly observed that “[b]eyordgecific guarantees enumerated in the Bill of
Rights, the Due Process Clause has limited operatigledina v. California505 U.S. 437, 443
(1992);Estelle 502 U.S. at 73owling, 493 U.S. at 352. In the contet an allegedly erroneous

jury instruction, the Court has stated:

The burden of demonstrating that an erroneous instruction was so
prejudicial that it will support a diateral attack on the constitutional
validity of a state court’s judgmeisteven greater than the showing
required to establish plain error direct appeal. The question in
such a collateral proceeding is lether the ailing instruction by
itself so infected the entire trialdhthe resulting conviction violates
due process’Cupp v. Naughte14 U.S. [141,]...147 [(1973)], not
merely whether “the instruction isndesirable, erroneous, or even
‘universally condemned,’id., at 146.

Henderson v. Kibhet31 U.S. 145, 154 (1977).
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The Sixth Circuit Court of Appeals has regticlaims that the admission of gruesome or
repetitive evidence is a violation of a defendanight to due process on nhumerous occasions.
Franklin v. Bradshaw 695 F.3d 439, 456-57 {6Cir. 2012) (rejecting claim that autopsy
photographs of charred, disfigured, and gory remafrvictims denied petitioner the fundamental
right to a fair trial)Biros v. Bagley422 F.3d 379, 391 {&Cir. 2005) (holding admittedly gruesome
photographs of victim’s severed head, severeadir and torso depicting pre- and post-mortem
injuries demonstrated defendant’s intent toditl mutilate, and that cdiglimiting instruction was
sufficient to guarantee fundamentally fair trialpoey v. Coyle289 F.3d 882, 893-94 (&Cir.
2002) (finding gruesome and duplicative photograpéise highly probative and did not “raise the
spectre of fundamental fairness such as to viddateral due process of law”). Many other circuit
courts of appeals have done so as wajbns v. Brady666 F.3d 51, 54-56 {1LCir. 2012):Wilson v.
Sirmons 536 F.3d 1064, 1114-16 (1@ir. 2008);Rousan v. Roped36 F.3d 951, 958-59(&ir.
2006);Woods v. Johnsor5 F.3d 1017, 1038-39”(53ir. 1996);Gomez v. Ahitoy29 F.3d 1128,
1139-40 (¥ Cir. 1994);Batchelor v. Cupp693 F.2d 859, 865 {oCir. 1982).

Ahmed contends that the admission $ifate’s Exhibits 6, 15-20, 25 (crime scene
photographs); 21 (crime scene videotapeld 463-66 (autopsy slides) deprived him of a
fundamentally fair trial Although the crime scene photographs and videotape are gruesome, State’s
Exhibits 6 (depicting Ahmed Bhatti's body), St&t Exhibit 15 (depicting Ruhie’s body), State’s
Exhibits 16 and 25 (depicting Lubaina’s, Rubieand Nasira’s bodies) (Appendix, Vol. 12 at 114,
137-38, 147) are no more gruesome than photographduced by the defense, which also portray
all three bodies, and in fact appear to be if nebittal, then nearly so some of the challenged

photographs (Defense Exhibits 10, 18, AppendiX, ¥8 at 11, 19). The close-up photographs of
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the heads of the four victims are quite grues@®tate’s Exhibits 17-20; Appendix, Vol. 12 at 139-
42). All of the photographs Ahmed argues denied Himmdamentally fair trial were used at trial to
identify the victims and to establish the state efdhme scene at the time it was discovered. (Trial
Tr., Vol. 7 at 218-20, 239-47.) In addition, the pigyaphs show the positions of the victims’

bodies relative to each other, and establish the nature and extent of the injuries tiadthem.

As for the crime scene videotape, it too is gruesome in parts. (State’s Exhibit 21, Appendix,
Vol. 12, following index, immediatelgefore page 1.) It was offered by the State for the purpose of
more fully illustrating the bodies’ spatial relatidwys to each other and various other objects of
evidentiary value, such as Ahmed Bhatti's eyeglasses on the garage floor, blood droplets throughout
the scene and in the kitchen of the house, amatlylfootprints found at the scene and their location
relative to the bodies and other evidenick. The videotape does not linger unnecessarily over the
bodies, the copious quantities of the victims’ bloodherslashed throats of the four victinid.
The videotape, too, was used in conjunction wagtimony from the detective who was one of the

first to enter the crime scene. (Trial Tr., Vol. 7 at 247-52.)

When presented with a claim that photograpihthe victims were unduly prejudicial and
violated the defendant’s right to due procesGamzalez v. DeTel)d 27 F.3d 619 (7Cir. 1997),

the Seventh Circuit Court of Appeals stated as follows:

Evidence wrongly admitted does napgort a writ of habeas corpus
unless|,] all things consideredftle trial posed an unacceptably great
risk of convicting an innocenperson, and the judicial process
therefore denied the accused duecpss of law. . . . [T]he admission

of “gruesome” photos of the deaad in a murder case does not
justify collateral relief, even whethe evidence is cumulative and
likely designed more to inflame the jury than to supply an essential
underpinning of the prosecution’s case.
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Photographs of the decedent’s body mlevant. They tend to show
that the crime charged by the indictment took place. Graphic
depictions of multiple bullet wounds also may be relevant: they can
(and here did) support the proseounts other evidencabout how the
crime occurred. Cruz testified ah Gonzalez emptied a clip of
ammunition into the drug dealers; the photographs corroborated this
testimony by showing multiple bulletounds in the victims’ bodies.
Although these facts were adduced in a more sedate fashion through
the testimony of a pathologist, no refdaw, and certainly no rule of
constitutionallaw, limits the prosecutdop one piece of evidence in
support of each element of the offensThis is so even when the
element is uncontested — indeed, ewden the defendant offers to
admit the element (as Gonzalez did not). S&kChief v. United
States519 U.S. 172, [186-89] (1997). The Court recognizedlch
Chiefthat limiting the proofs to clinically abstract propositions may
prevent the jurors from acquiring an accurate picture of events, and
that disappointing their expetians about what evidence would
normally be available to establish a proposition may lead them to
draw inaccurate inferences about what actually happened (based on
conjectures about why evidence is being hidden from their view.)

Gonzalez127 F.3d at 621 (parallel citation omittedh Ahmed'’s case, the prosecution showed
admirable restraint in presenting only eight crime scene photographs that show the victims’ bodies,
especially since there were four victims. Thaedtape, a little more than five minutes in length
altogether, did not dwell on the gruesome featafethe crime scene, and included substantial
footage of other, less gruesome evidence, dis Wae outcome of Ahmed'’s trial and mitigation

hearing were not likely to have been different had the photographs and videotape been excluded.

Finally, Ahmed also claims the autopsy photographs were so gruestmaiepsve him of a
fundamentally fair trial. The exhibits twhich Ahmed directs the Court are photographs of
photographic slide carousels apparendgtaining the slides of the autopsies. The Court cannot see
the content of the slides themselves, and noggaphic reproductions of their images has been
submitted in these proceedings. Therefore,Gbart is unable to determine whether the slide

images are so gruesome that they denied Ahmegtisto due process of law. Itis noted, however,
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that contrary to Ahmed'’s assertion that Dr. Kéitbrton, the forensic pathologist who conducted all
four autopsies, testified withotlte aid of photographic assistance (Petition, Doc. No. 35 at PagelD
327-30), Dr. Norton relied extensively on the autagigles during his testimony to aid the jurors’
understanding of his description of the victimwnds and cause of death. (Trial Tr., Vol. 8 at
617-656.) That fact alone is sufficient to def#&hmed’s claim that he was denied a fundamentally

fair trial due to the autopsy slides having been admitted into evidence.

Ahmed has not demonstrated that the admission of the several photographs, the crime scene
videotape, and the autopsy slides were so eguslyi gruesome, repetitive, or cumulative that the

fairness of his trial was compromised. His @writh ground for relief should accordingly be denied.

Fourteenth Ground for Relief

In his fourteenth ground for relief, Ahmed allsgkat the instructions given to the jury on
“reasonable doubt” in both phases of his trial weaefld and had the effeat allowing him to be
convicted on a standard of proof below “bey@deasonable doubt” and sentenced to death in
violation of the Due Process Clause. (i@, Doc. No. 35 at PagelD 340.) Respondent
acknowledges the claim is preserved for habegsisaeview, but argues that Ohio’s “reasonable
doubt” instruction has long passed constitutional muster, and that the Ohio Supreme Court’s
decision rejecting Ahmed’s claim is neither contreo nor an unreasonable application of federal
law. (ROW, Doc. No. 61 at PagelD 1034-35.) Ia tnaverse, Ahmed states that “[t]his claim is

contraCage v. Louisiana498 U.S. 39, 41 (1990), which the Court takes to mean that Ahmed
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believes the Ohio Supreme Court’s decision on hiswxtaintradicts the cited case. (Traverse, Doc.

No. 71 at PagelD 1815.)
The Ohio Supreme Court summarily rejected Ahmed’s claim stating as follows:

In his 18" proposition of law, appellant contends that the trial court
erred in instruction the jury on reasonable doubt based on the
statutory definition in R.C. 2901.05. We have repeatedly rejected the
same argument, and do so again for the same reasonStaiee.
Jenkins(1984), 15 Ohio St.3d 164, paragh eight of the syllabus;
State v. Jonef000), 90 Ohio St.3d 403, 417.
Ahmed 103 Ohio St. 3d at 43, 2004-Ohio-4190 40% (parallel citations omitted). denkinsthe
Ohio Supreme Court found Ohio’s statutory instruction on reasonable doubt was substantially
similar to the instruction upheld by the United States Supreme Cdddilend v. United States
348 U.S. 121, 140 (1954)lenkins 15 Ohio St. 3d at 211.

Ahmed’s claim is a familiar one in capital habeas corpus cases. It has been repeatedly
rejected by the Sixth Circuit Court of AppeaMhite v. Mitchell 431 F.3d 517, 533-34 {&Cir.
2005):Buell v. Mitchel) 274 F.3d 337, 366 {BCir. 2001):Coleman v. Mitche]l268 F.3d 417, 436-

37 (6" Cir. 2001):Scott v. Mitche|l209 F.3d 854, 883-84{&Cir. 2000):Byrd v. Collins 209 F.3d
486, 527 (8 Cir. 2000);Thomas v. Arn704 F.2d 865, 867-69{&Cir. 1983).

Ahmed argues that his conviction and deatheser@ must be reversed “where the instruction
on reasonable doubt could have led jurors nd fjuilt ‘based on a degree of proof below that
required by the Due Process Clauggdge v. Louisiana498 U.S. 39, 41 (1990).” (Traverse, Doc.

No. 71 at PagelD 1809. He fails to acknowledgmyever, that the Supreme Court backed away

from that language the very next term stating

We acknowledge that language in the later case€age v.
Louisiang 498 U.S. 39 (1990), andates v. Evatt500 U.S. 391
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(1991), might be read as endorsindjféerent standard of review for
jury instructions. Se€age supra 498 U.S., at 41 (“In construing
the instruction, we consider howeasonable jurors could have
understood the charge as a whol&ates supra 500 U.S., at 401
(“We think a reasonable juror would have understood the
[instruction] to mean . . . “). IBoyde[v. California 494 U.S. 370
(1990)], however, we made it a poiatsettle on a single standard of
review for jury instructions — th“reasonable likelihood” standard —
after considering the many differephrasings that had previously
been used by this Court. 4Q4S., at 379-380 (considering and
rejecting standards that required examination of either what a
reasonable juror “could” have done“@arould” have done). So that

we may once again speak with one voice on this issue, we now
disapprove the standard of review languagéageandYates and
reaffirm the standard set outBoyde

Estelle v. McGuirg502 U.S. 62, 72 n.4 (1991) (pdlel citations omitted). Thus, the standard under
which Ahmed has encouraged this Court to cardiis claim has been explicitly disavowed by the
Supreme Court. The proper inquiry is whethegre is a reasonable likelihood that the jury
understood the instructions to allow convictiorma@entence of death based upon proof insufficient
to meet the beyond a reasonable doubt standamited States v. Wes28 F.3d 748, 750 (BCir.
1994). Furthermore, that inquiry must be conduatigd regard to the overall charge and the entire
trial record. SeeCupp v. Naughten414 U.S. 141, 146-47 (1973pkserving that “a single
instruction to a jury may not be judged in artificggadlation, but must be viewed in the context of the
overall charge)Victor v. Nebraska511 U.S. 1, 16 (1994) (stating that “the [challenged] language
cannot be sequestered from its surroundings.”).
The Supreme Court has stated that

The beyond a reasonable doubt stadida a requirement of due

process, but the Constitution neither prohibits trial courts from

defining reasonable doubt nor requitkem to do so as a matter of

course. Indeed, so lomg the court instructs the jury on the necessity

that the defendant’s guilt be proved beyond a reasonable doubt, the
Constitution does not require that any particular form of words be
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used in advising the jury of éhgovernment’s burden of proof.
Rather, “taken as a whole, the msttions [must] correctly convely]
the concept of reasonable doubt to the jury.”

Victor,511 U.S. at 5 (citations omittedjyoting Holland v. United State348 U.S. 121, 140 (1954)
The Court inVictor recognized that the only case in which it had ever found a definition of
reasonable doubt violatecetbue Process Clause Waage supra and reiterated that that case was
decided using an improper standard. 511 U.S. at 5-6.

The instructions Ahmed claims violated hight to due process were given at trial as
follows:

The Defendant is presumed innocent until his guilt is established
beyond a reasonable doubt. Defendant must be acquitted of an
offense unless the State produeeisience that convinces you beyond

a reasonable doubt of every essential element of the offense.

Reasonable doubt is present emh after you have carefully
considered and compared all the evidence, you cannot say you are
firmly convinced of the truth athe charge. Reasonable doubt is a
doubt based on reason and common sense. Reasonable doubt is not
mere possible doubt because evenglrelating to human affairs or
depending on moral evidence is open to some possible or imaginary
doubt. Proof beyond a reasonable daslgroof of such character

that an ordinary person would wéling to rely and act upon it in the

most important of his own affairs.

If after a full and impartial consgtation of all the evidence, you are
firmly convinced of the truth ahe charge, the State has proved its
case beyond a reasonable doubt. If goanot firmly convinced of
the truth of the charge, you must find the Defendant not guilty.

(Trial Tr., Vol. 8, Appendix at 1-2.)

In order for you to decide that teentence of death shall be imposed
upon the Defendant, the State ofi©has the burden to prove, to

each member of this jury, yend a reasonable doubt that the
aggravating circumstance or circstances of which Defendant was
found guilty is sufficient to outweigh the factors in mitigation of
imposing the death sentence. . . .
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Reasonable doubt is present whafter carefully considering and

comparing all of the evidence, you cannot say that you are firmly

convinced the aggravating circurmste or circumstances outweighs

the factors in mitigation. Reasdsla doubt is present when you are

not firmly convinced that death is the appropriate punishment.

Reasonable doubt is a doubt basedreason and common sense.

Reasonable doubt is not merespible doubt, because everything

relating to human affairs or gdending upon moral evidence is open

to some possible or imagiyadoubt. Proof beyond a reasonable

doubt is proof of such charactemathan ordinary person would be

willing to rely upon it and act upon it the most important of his or

her own affairs.
(Trial Tr., Vol. 9, Appendix at 2.) Ahmed conteritisze phrases in the instructions deprived him of
due process: (1) “firmly convinced”; (2) “moral evidence”; and (3) “willing¢d” (Petition, Doc.
No. 35 at PagelD 341-42.)

Ahmed argues that the “firmly convincediinguage is derived from the “clear and
convincing” standard of proof rather than the “reasonable doubt” stariddaat PagelD 344. That
argument has been rejected by thelSCircuit Court of AppealsColeman v. Mitchell268 F.3d
417, 437 (8 Cir. 2001).

Next, he argues that the phrasing of the ‘ahewvidence” language in the alternative rather
than in the conjunctive denied him his rightitee process. (Petition, Doc. No. 35 at PagelD 344-
46.) As he acknowledges, the Supreme Court hestegj a due process challenge to an instruction
that defined “reasonable doubt” in part bytisig, “It is not a mere possible doubt because
everything relating to human affairs, and dependimgioral evidence, is open to some possible or
imaginary doubt.”Victor v. Nebraska511 U.S. 1, 7-8 (1994). Nevkdless, Ahmed contends that

the substitution of the word “or” in place of the wéathd” in that sentence freed the jury to convict

him “based on considerations of subjective moraléiher than evidentiagyroof required by [the]
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Due Process Clause.” (Petition, Doc. No. 35 at PagelD 34&/)ctor, however, the court noted
that “[m]oral evidence, in thisentence, can only mean empirical evidence offered to prove such
matters — the proof introduced at trial/ictor, 511 U.S. at 13. Itis dout that changing “and” to

“or” in the sentence would wreak such a fundameafitahge in the meaning of the phrase. After all,
the definition of the term is not determinedthg preceding conjunction. Thus, the instruction in
Ahmed’s case may be read as, “Reasonable dsuatt mere possible doubt because everything
relating to human affairs or dapding on ‘empirical evidence offered to prove such matters’ is open
to some possible or imaginary doubt.” That $ilson does not transform the instruction into a
signal that “subjective morality” is a proper guide fioe jury to determine a defendant’s guilt or
sentence, as Ahmed argues is so.

Finally, Ahmed contends that the “willing to altnguage in the jury instructions deprived
him of his right to due process. (Petition, DNo. 35 at PagelD 342-44.) He cites several federal
circuit court opinions and one Supreme Cawase in which the phrase “willing to act” was
disapprovedId. Inthe Supreme Court case, however, it was determined that the jury instructions as
a whole were “not of the type that could misléiael jury into finding no reasonable doubt when in
fact there was some.Holland v. United State848 U.S. 121, 140 (1954).he Court concluded
that, “taken as a whole, the instructions cdiyemonveyed the concept of reasonable doubt to the
jury.” ld. As has been pointed out by the Fourth Circuit Court of Appeals,

[S]ome sixty-seven years priorkmlland, in Hopt v. Utah 120 U.S.

430 (1887), the Supreme Court unequivocally upheld the following
jury instruction, which is materially indistinguishable from the
“willing to act” language challengebly Waine: “[l]f, after such
impartial comparison and consideration of all the evidence, you can

truthfully say that you have anidimg conviction of the defendant’s
guilt, such as you would be willing act upon in the more weighty
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and important matters relating y@ur own affairs, you have no
reasonable doubt.Td. at 439.

Waine v. SaccheB56 F.3d 510, 516 {4Cir. 2004).

In sum, Ahmed has pointed to no clearlyabished federal law with which the Ohio
Supreme Court’s decision conflicts. Rather, tla¢estourt’s decision is in line with the Supreme
Court decisions addressing similar arguments glbeasonable doubt” jury structions, and circuit
court interpretations of those precedents. Adicgly, he has not demonstrated entitlement to

habeas corpus relief, and his fourteenth ground for relief should be denied.

Fifteenth Ground for Relief

Next, Ahmed contends that the trial court’stemcing-phase instruot to consider only as
much evidence as was relevant to the aggmayatircumstances from the guilt phase of the trial
when determining the appropriate sentence Abmed violated his Eighth and Fourteenth
Amendment rights. (Petition, Doc. No. 35 at Pagedi?-353.) Respondent argues that the claim is
procedurally defaulted and concerns only statdestiary law and is therefore not cognizable in
federal habeas corpus. (ROW, Doc. No. 61 geH2a1036.) Ahmed disputes that the claim is
procedurally defaulted, referring the Courtiie memorandum opposing Respondent’s motion to
dismiss procedurally defaulted claims (Doc. No. 44), repeats the arguments made in his petition,
then makes brief argument addressing the issaiesed by Respondent in his return of writ.

(Traverse, Doc. No. 71 at PagelD 1815-22.)
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The claim was presented to the Ohio Supreme Court on direct &ppresésponse, the state
court observed that Ahmed had not raised the issue before the trial court, so all but plain error was
waived. Ahmed 103 Ohio St. 3d at 45. The court went@determine that nplain error occurred,
and it overruled his proposition of I&%.1d. As has been noted above, Ohio’s contemporaneous
objection rule is an adequate and independem gtatind which, if enforcdaly the state court as it
was in Ahmed’s case, is sufficient to preclude federal habeas corpus review.

Ahmed asserts that his claim is saved frootpdural default because he identified it as an
example of his trial counsel’s ineffectiveness oecliappeal, an assertion that is borne out by his
appellate brief. (Appendix, Vol. 3 at 365-66.) &rhis ineffective assistea of trial counsel claim
presented in these habeas proceedings fails, howseeF¢urth Ground for Reliefsupra,
Ahmed’s counsel’'s performance cannot serve casise to excuse a procedural default.
Consequently, Ahmed’s fifteenth ground for reliepr®cedurally defaulted without excuse and
should be denied for that reason.

Even if that were not the case, the same argument Ahmed makes has been rejected by the
Sixth Circuit Court of AppealsBuell v. Mitchel] 274 F.3d 337, 354 {&Cir. 2001). In addition, the
evidence of which Ahmed complains was releval#aggravating circumstances. Forinstance,
although the homicides themselves are not aggrayaticumstances, the fact that there were four

victims is an aggravating circumstance tAhtned was charged with and convicted 8eeOhio

% Indeed, much of what was argued in Ahmed’s appell&éthere is (unsurprisingly) imported into his petition and
traverse here.

% Ahmed characterizes the OhiogBeme Court’s plain-error review as a holding on the merits (Memorandum
Contra Warden’s Motion to Dismiss Procedurally Defalilidgaims, Doc. No. 44 at PagelD 680). A state appellate
court’s review for plain error has long been recognizeghésrcement, not waiveof a procedural default.
Wogenstahl v. Mitchelb68 F.3d 307, 337 {&Cir. 2012):Jells v. Mitchell 538 F.3d 478, 511 {6Cir. 2008);
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Rev. Code § 2929.04(A)(5). The criseene photographs and coroner’s slides were relevant to that
same aggravating circumstance and also to onenglatNasira’s murder, thbeing the killing of a
person under thirteen years of a@=eOhio Rev. Code § 2929.04(A)(9).he prosecution is also
permitted to demonstrate that there is no mitigat@atue in the “nature and circumstances of the
offenses,” and the challenged evidence is also relevant to that argument.

Moreover, the opinion of a state court oaiplerror review is still entitled to AEDPA
deference if the federal court reaches the merasctdim despite the unexcused procedural default.
Fleming v. Metrish 556 F.3d 520, 532 {BCir. 2009). The stateoart's plain error review
concluded that “evidence of the nature and circanmsds of the aggravating circumstances is also
relevant at the penalty phase[, and m]osthef evidence admitted in the guilt phase was also
admissible during the penalty phas&dhmed 103 Ohio St. 3d at 42004-Ohio-4190 at § 111.
Ahmed argues that the admission of the guilt pleagkence into the penalty phase was tantamount
to permitting the jury to consider non-statytaggravating circumstances in violatiorsStfinger v.
Black 503 U.S. 222, 237 (1992), aBdchor v. Florida504 U.S. 527, 532 (1992). Even assuming
that some of the evidence admitted in the mikigaphase was irrelevant, and assuming the jury
considered that evidence, and assuming #ahed was prejudiced by that, he still fails to
acknowledge the curative effect of the state court’s independent ngighithe aggravating
circumstances and mitigating factors which d diithout mentioning the evidence about which
Ahmed complainsClemons v. Mississipp#94 U.S. 738, 745 (1990 imed 103 Ohio St. 3d at
55-58, 2004-0Ohio-4190 at 1 167-86. Thus, evexhihed had preserved his claim for habeas

corpus review, it would fail.

Lundgren v. Mitche]l440 F.3d 574, 765 {&Cir. 2006);White v. Mitchell 431 F.3d 517, 525 {6Cir. 2005;Hinkle
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Ahmed’s fifteenth ground for relief is procedlly defaulted without excuse and should be

denied for that reason.

Sixteenth Ground for Relief

In his sixteenth ground for relief, Ahmadakes the following disjointed and artless

argument:

The prosecutor claimed that the facts showed that Ahmed committed
“honor Kkillings” which by its [si¢ nature involve provocation
occurring due to perceived infidelity and an “enraged” relative, who
was dishonored. Before the final junstructions in the trial phase,
Attorney Olivito went to the prosetar and the trial judge to request
such jury instructions. Thereafter, Olivito told Ahmed: “They say
that voluntary manslaughter is not the lesser included offense to
aggravated murder and that only murder is the lesser included offense
of aggravated murder, so thenjuinstructions will only include
murder as the lesser included offense.” [Citation to record absent.]
This is not an accurate statemenOdfio law. As such, the defense
attorneys themselves failed to ensure that correct law was being used
and applied and failed to make a proper record insisting that correct
jury instructions be given. Meover, the trial judge had an
independent duty to instruct they on the voluntary manslaughter
[sic].

Here, prosecution witnesses testifthat the divorce was contested
and the situation kept escalating. That Dr. Bhatti was adamant that
she have full custody of the chilarésic]. There was an accusation
that Dr. Bhatti had an affairThere was evidence that both Ahmed
and his wife were taking majodepression and extreme stress
medications during the pendency of [the] divorce.

The Coroner testified and wrote on the death certificates that there
was a marital dispute leading tdv¢f deaths of four people. The
Prosecutor claimed “her family members came to her aid” (Tr.779) so
he killed her and any representativeief family that he could get his
hands on. Petitioner’s blood foundthe kitchen, swollen hands[,]
scratch on his forearm and injdreahumb are consistent with

v. Randle271 F.3d 239, 244 {&Cir. 2001);Seymour v. WalkeR24 F.3d 542, 557 {&Cir. 2000).
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defensive wounds from family members who came to her aid.

Petitioner was prejudiced by trial counsel’s failure to understand the

law and argue the available evidence already presented by the

Prosecution which supported a charge on voluntary manslaughter.
(Petition, Doc. No. 35 at PagelD 355-56.)

Respondent argues the claim is proceduraligndied since it was not presented to the state
supreme court on direct appeal, and that it is misotless. (ROW, Doc. No. 61 at PagelD 1039.)
In his traverse, Ahmed refers the Courthis memorandum opposing Respondent’s motion to
dismiss procedurally defaulted claims. (Do@.N1 at PagelD 1822.) There, he contends that
including the instant claim as one underlying heffiective assistance of appellate counsel claim
preserved it for habeas corpus review (Doc. Nbat PagelD 681), an assertion that has been
repeatedly rejectedupra

It is difficult to know where to begin. Firshhmed’s claim purports to challenge the trial
court’s refusal to give an instruction on voluntarynslaughter as an inferior offense to the charged
offenses of aggravated murder, but the lastesee of his argument sounds more like a claim of
counsel’s ineffectiveness. Whichever theory herided to pursue in the instant claim, neither was
first presented to the state court on direct appé€allure to raise a constitutional issue at all on
direct appeal is procedurally defaulted for éab corpus purposes and subject to the cause and
prejudice standard &Vainwright v. Murray477 U.S. 478, 485 (1986Mapes v. Coylel71 F.3d

408, 413 (8 Cir. 1999):Rust v. Zentl7 F.3d 155, 160 {&Cir. 1994);Leroy v. Marshall 757 F.2d

94, 97 (&' Cir. 1985).
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Second, Ahmed has not even suggested that the failure of the court to give the desired
instruction amounted to a violatiasf any of his constitutional right. He merely states in
conclusory fashion that the information givenhion by Olivito “is not anaccurate statement of
Ohio law,” without any indicationf how Olivito’s remarks differed from Ohio law, or even what
the law is in Ohio regarding instruction on inferoffenses. Ahmed, however, mentions no federal
law at all, not even the talismanic phrase “dugcpss,” as is evident from the quotation from his
petition, above. Thus, he has failed to allege a violation of his federal constitutional rights which
short circuits this Court’s ability to address his claim.

Third, Ahmed'’s claim is so poorly constructed that it would be difffoulthe Court to make
the (il)logical leaps Ahmed attempts in his argument with any grace at all. He rattles off a laundry
list of evidentiary facts and umfinded accusations, apparently expecting the Court to connect the
far-flung, widely disbursed, dots of his argumenitle has fallen far short of his burden to
demonstrate entitlement to habeas corpus relief, even if he had preserved his claim.

InBeck v. Alabamat47 U.S. 625 (1980), the Supreme Gbwetd that a death sentence may
not be constitutionally imposed when the jury was not permitted to consider a lesser-included non-
capital offense and when the evidence would have supported acquittal on the capital offense and
conviction on the lesser-included offendd. at 627, 638. ThBeckCourt reasoned that

[W]hen the evidence unquestionablyadsishes that the defendant is
guilty of a serious, violent offense — but leaves some doubt with
respect to an element that wayustify conviction of a capital
offense — the failure to give theryuthe “third option” of convicting

on a lesser included offense would seem inevitably to enhance the
risk of an unwarranted conviction.

27 Ahmed takes a hint from Respondent’s suppositiondrRiturn of Writ, suggesting that Ahmed might be
attempting to make a claim und@eck v. Alabamad47 U.S. 625 (1980), and cites federal law relevant to the instant
claim (BecR for the first time in his traverse. (Doc. No. 71 at PagelD 1824.)
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Id. at 637. Ahmed’s jury, however, was provided i “third option” of convicting him of three
non-capital offenses of murder rather than theggwhoffenses of aggraeat murder. (Guilt Phase
Jury Instructions, appended to Trial Tr., Vol. §a10, and 13.) On Count Four, however, the jury
was not instructed on any lesser-included offedeat count related to the murder of the child,
Nasira, and will be addressed momentarily.

In a case presenting a claim not dissimiteAhmed’s here, the Supreme Court expounded
upon the requirement set forth Beck In Schad v. Arizona501 U.S. 624 (1991), the Court
considered a petitioner’s claim that “he was entittea jury instruction on the offense of robbery,
which he characterizes as a lesseluded offense of robbery[-Jmurderld. at 645. Schad was
charged with a capital offense, and his juryswastructed on the non-capital offense of second-
degree murder as welld. at 629. Essentially Schad argued for an expansi@edi{s holding,
contending that “the jury in a capital case be instructezl/erylesser included noncapital offense
supported by the evidence, and that robbery was such an offense in thidcdtase646 (emphasis
added). The Court rejected Schad’s argument, explaining that

The argument is unavailing, because fact that the jury’s “third
option” was second-degree murder rather than robbery does not
diminish the reliability of the jury’s capital murder verdict. To accept
the contention advanced by petitioner . . ., we would have to assume
that a jury unconvinced that petitiongas guilty of either capital or
second-degree murder, but loatlatguit him completely (because it

was convinced he was guilty of robbery), might choose capital
murder rather than second-degreedeuas its means of keeping him

off the streets. Because we can see no basis to assume such

irrationality, we are satisfied that the second-degree murder
instruction in this case sufficed to ensure the verdict’s reliability.
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Id. at 647-48. Thus, Ahmed’s argument that hrg ghould have been instructed on voluntary
manslaughter in addition to murder and aggred/aurder on Counts One, Two, and Three of the
indictment is in flat contradiction to well-esteed federal law as determined by the United States
Supreme Court.

Turning to his claim as it relates to Count Fotithe indictment, the Sixth Circuit Court of
Appeals has recognized that “a claim regardindditere to instruct on a lesser-included offense
might be cognizable in habeas where ‘a fundamemtadarriage of justices found to have resulted
from the arbitrary and unsupportable denial of a lasstided offense instation in clear defiance
of state law,” and the district court iHendricksonsuggests the same is true when the omitted
instruction is one on an inferior offensather than a lesser-included offengdendrickson v.
Warden No. 2:10-cv-1084, 2012 WL 113435%*3t8 (S.D.Ohio Jan. 13, 2012)uoting Bagby v.
Sowders894 F.2d 792, 795 {&Cir. 1990);State v. Shané3 Ohio St. 3d 630, 632992). Such an
occurrence would be most unusual and would inclugiiation in which “the failure to give such
an instruction likely resulted in thmonviction of an innocent personMendrickson 2012 WL
113435 at *8guoting Mason v. BrunsmaNo. 1:07-cv-1020, 2009 W2169035 at *22 (S.D. Ohio
July 16, 2009)¢iting Bagby 894 F.2d at 795.

Ohio’s statute setting out the offense of voluntary manslaughter reads as follows:

No person, while under the influence of sudden passion or in a
sudden fit of rage, either ofvhich is brought on by serious
provocationoccasioned by the victithat is reasonably sufficient to
incite the person into using deadityce, shall knowingly cause the
death of another or the unlawfutt@nation of another’s pregnancy.

Ohio Rev. Code § 2903.03(A) (emphasis added} titie, as Ahmed argues, that his divorce was

not amicable. It may be true that Lubaina dekitdi custody of the two children of the marriage.
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There is no proof that Lubaina was having anigfée& Ahmed claimed. Both Ahmed and Lubaina
may have been taking medication for their eztjye psychological problems. There is no doubt
that divorce is a stressful event in anyone’s liddhmed also provides a contorted reading of the
coroner’s notation on the death certificates that tivasea marital dispute that led to the deaths of
four people into what seems to be a clairat tAhmed committed the murders as a result of
Lubaina’s family members coming to her aid dgra marital argument. He audaciously suggests
that his own minor injuries suffered while murnaerfour people were defensive wounds inflicted
upon him when he tried to defend himself against an elderly man, a woman, and a two-year-old child
“coming to the aid” of Lubaina. Hgterly fails to show that there wasyevidence thaanyof the
victims, much less Nasira, provoked him intalswa sudden passion or fit of rage that was
reasonably sufficient to incite him into using deddlge against a two-year-old child. He does not
contend that the failure of the court to incldide instruction on voluntary manslaughter effected a
fundamental miscarriage of justice.

The Court has exceeded its duty in parsing Ahmed’s convoluted argument in his sixteenth
ground for relief. Having found that his jury wastiucted on a lesser-included offense on three of
the four counts of aggravated rdar, and that the evidence produced at trial did not establish his
entitlement to an instruction on any lesser-incthd&ense on the fourth count of aggravated
murder, even if the claim were preserved, Ahmwedld not have been entitled to habeas corpus
relief on the instant ground for relief.

Ahmed'’s sixteenth ground for relief is proceally defaulted without excuse, and should be
denied for that reason. For all of the reasosesudised above, Ahmed'’s claim would still fail even if

he had properly preserved it for habeas corpus review.
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Seventeenth Ground for Relief

In his seventeenth ground for relief, Ahmed eowls that neither the jurors nor the trial
judge followed the applicable law when determghis sentence. (Petition, Doc. No. 35 at PagelD
356-64.) Respondent argues the claim is both pwoedly defaulted and without merit. (ROW,
Doc. No. 61 at PagelD 1040-41.)

Ahmed counters that he presented the mattdraatate trial court as his sixth claim for
relief in his post-conviction petition. (Traverse, DNo. 71 at PagelD 1826.) That claim for relief,
however, addresses only that part of Ahmed’belaa claim that relates to the alleged juror
misconduct, and says nothing about the allegedaprpaty of the trial court’s sentencing opinion.
(Appendix, Vol. 6 at 207-8.) Thus, to the extAhimed challenges the constitutionality of the trial
court’s sentencing opinion, his claim is procedurdiyaulted. He offers no cause for the default
nor prejudice therefrom so habeas review of plaat of Ahmed’s seventeenth ground for relief is
precluded.

When the claim of juror misconduct was presdrto the state court, Ahmed supported his
claim with an affidavit fromKathryn Sandford, an attorney on the staff of the Ohio Public
Defender’s Office. (Appendix, Vol. 6 at 207-8; V@lat 34-35.) Sandford’s affidavit purports to
recount conversations she had with three individuatssenved as jurors in Ahmed’s trial. Each of
the jurors refused to sign affidavits. (Appendial. 7 at 34-35.) Thus, the post-conviction trial
court was left with an advocate’s affidavit caiming nothing but hearsay from three jurors who
explained their deliberative process when degdhhmed’s sentence. The state court rejected

Ahmed’s claim on the ground that inquiry into theliberative process is prohibited by Ohio R.
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Evid. 606(B), (Appendix, Vol. 8 &31) commonly referred to as thkunderule, which reads as
follows:

Inquiry into validity of verdict or indictment

Upon an inquiry into the validity cd verdict or indictment, a juror

may not testify as to any matter or statement occurring during the

course of the jury’s deliberations or to the effect of anything upon his

or any other juror’s mind or emotioas influencing him to assent to

or dissent from the verdict ondictment or concerning his mental

processes in connection therdwit A juror may testify on the

guestion whether extraneous pregidi information was improperly

brought to the jury’s attention or whether any outside influence was

improperly brought to bear on afyror, only after some outside

evidence of that act or event Haeen presented. However a juror

may testify without the presttion of any outside evidence

concerning any threat, any bribe, atyempted threat or bribe, or any

improprieties of any officer of the cdurHis affidavit or evidence of

any statement by him concerningnatter about which he would be

precluded from testifying will not be received for these purposes.
The trial court also rejected the claim becamisgeas based solely on the hearsay contained in
Sandford’'s affidavit. (Appendix, Vol. 8 at 331)he state court of appeals affirmed on both
grounds. State v. AhmedNo. 05-BE-15, 2006-Ohio-7069 at 11 138-44, 2006 WL 3849862 (Ohio
Ct. App. 7" Dist. Dec. 28, 2006).

Neither Ahmed’s claim nor Sandford’s post-cantiin affidavit allege that the jury was
influenced by any extraneous information. Instéaely credit the jurors with statements explaining
how they weighed the evidence relating to the agajing circumstances, what evidence caused the
jurors to come to their decision that death th@sappropriate sentence for Ahmed, what impact the
evidence had on the jurors in the mitigation delibens, and other conclusions one or more jurors

came to in considering all the evidence befoesrtlin the penalty-phase deliberations. (Petition,

Doc. No. 35 at PagelD 356-58; Appendix, Vol. 7 at 34-35.)
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The Sixth Circuit Court of Appeals has notkdt a state court’s enforcement of #iiande
rule was not an unreasonable application @fstitutional law, especially when the supporting
affidavit is “weak evidence of prejudiceHoffner v. Bradshan622 F.3d 487, 501 (2010). The
court reasoned as follows:

The affidavit does not allege thte jury was influenced by any

“extraneous” information, and therefore the juror's testimony was

properly excluded from consideration by the Ohio courts. This court

has previously held that there is no “constitutional impediment to

enforcing” Ohio’saliunderule, and Hoffner has cited no authority to

the contrary. See Brown v. Bradsha®31 F.3d 433, 438 {6Cir.

2008);see also Tanner v. United Stgt¢83 U.S. 107, 117-27 (1987)

(chronicling the legal history @nd policy underlying Federal Rule

of Evidence 606(Db)).
Hoffner, 622 F.3d at 501. Ahmed is in the same ewidenboat as was Hoffner: weak evidence of
the juror(s) deliberative process lacking any allegation that the jury was influenced by any
extraneous information. Thus, the result should be the same in both cases.

Although Ahmed declares that hisognd for relief “does not involve th€lemons|v.
Mississippj 494 U.S. 738 (1990)] doctrine,” he does not axplhy be believes that to be so, and
this Court imagines no reason why it should belemondeld that errors by the sentencing court
in weighing aggravating circumstances andigating factors can be cured by independent
reweighing in the state appellate coutd. at 745-50. The Ohio Supreme Court performed a
thorough review and reweighing of the valid agatang circumstances and mitigating factors for
each victim and determined that the death sentence was appropriate for each of Ahmed’s four
aggravated murder convictiondhmed 103 Ohio St. 3d at 55-58004-0Ohio-4190 at 1 167-86.

Pursuant t€lemonseven if this Court agreed that erracarred at the trialaurt level in Ahmed’s

sentencing procedure, the Ohio Supreme Court’s reweighing cured the error.
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That part of Ahmed’s claim in which he alleges the trial court’s sentencing opinion was
fatally flawed under the federal constitution has h@@cedurally defaulted without excuse and it
should consequently be denied. In addition, hédiesl to demonstrate that the state court’s denial
of his claim that the jurors in his case enghgemisconduct is contrary to or an unreasonable
application of federal law or based upon an unreasonable determination of the facts. Therefore, he is

not entitled to habeas corpus relief, and his seventeenth ground for relief should be denied.

Eighteenth Ground for Relief

In his eighteenth ground for relief, Ahmed contends that the trial court’s allowance of the
alternate jurors to be present in the deliberaroom without participating in the actual
deliberations violated an Ohio Rule of Criminab&edure, and his rights to a fair trial, a reliable
sentence, a jury trial, equal protection, duecpss, and to be free from cruel and unusual
punishment. (Petition, Doc. No. 35 at Pag&@®1-71.) Respondent argues that the claim is
procedurally defaulted because, although Ahmed properly raised it on direct appeal, the Ohio
Supreme Court rejected the claim due to Ahmedlgriato object to the alternates’ presence in the
jury room at the time, and its finding that naiplerror occurred. (ROW, Doc. No. 61 at PagelD
1041-44.) In his traverse, Ahmed refer®e t@ourt to his memorandum in opposition to
Respondent’s motion to dismiss procedurally diééal claims, where he argues that his having
raised trial counsel’s ineffectiveness for failingdioject to the alternate jurors’ presence in the
deliberations preserved the instant claim for habmasw. (Traverse, Doc. No. 71 at PagelD 1833;

Doc No. 44 at PagelD 681-82.)

166



Ahmed correctly states that he raised thamsground for relief on direefppeal to the Ohio
Supreme Court as his sixteenth proposition of [@ppendix, Vol. 3 at 442-48.) Respondent is
correct in arguing that the state supreme caumd Ahmed had failed to object to the alternates’
presence in deliberations, thereby waiving all but plain edmmed 103 Ohio St. 3d at 46-47,
2004-0Ohio-4190 at 11 115-18ince Ahmed's ineffective assistance of trial counsel claim fails here
as it did in the state supreme court, it cannot ses\eause to excuse Ahmggrocedural default of
his alternate jurors ground for religdeeFourth Ground for Relie§uprg Ahmed 103 Ohio St. 3d
at 54-55, 2004-Ohio-4190 at 1 164.

Furthermore, the state court concludedttAhmed had suffered no prejudice from the
alternates’ presence in deliberations or from his trial counsel’s failure to object to that arrangement.
Id. at 46-47, 54-55, 2004-Ohio-4190 at 11 115-18, Pé¥ned acknowledges that his burden with

regard to any prejudice from the alleged errdnishow that it had “a substantial and injurious
effect or influence in determining the jury’s verdict3techt v. Abrahamsorb07 U.S. 619, 637
(1993),quotingKotteakos v. United State328 U.S. 750, 776 (1946), but the only “argument” he
makes, if it can be called that, is his bare assertairi[tfhe mere fact that alternate jurors remained

in the room, upon the Trial Court’s instruction,bath phases, cannot but have a substantial and
injurious effect on influencing the 12 jurors irethdecision.” (Traverse, Doc. No. 71 at PagelD
1840.) Such a declaration does not satisfy Ahmed'’s burden to show that he was prejudiced by the
alternates’ presence in the jury room during deliberations, or from his trial counsel’s failure to object
to their presence in deliberations.

As noted above, Ohio’s rule that contengra@ous objections are required to preserve a

claim of error for appeal is a firmly establisherad regularly followed rule. It was applicable in
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Ahmed’s case, and the Ohio Supreme Court enfdteedule. Ahmed has not demonstrated cause
for the default or prejudice therefrom, so his egginith ground for relief is not preserved for habeas
corpus review, and it should be denied for that reason.

Were it preserved, however, it would still fail. In his traverse, Ahmed asserts that the Ohio
Supreme Court’s decision is contraryunited States v. Olan&07 U.S. 725 (19935. (Traverse,
Doc. No. 71 at PagelD 18400lano, however, is a case that went to the United States Supreme
Court on direct appeal from a federal convictiowimch the Court considered whether the presence
of non-participating alternate jurarsdeliberations was plain error under Fed. R. Crim. P. 24(c) and
52(b). 507 U.S. at 727, 737. (TRmurt concluded it was notid.) The Court noted that the
guestion before it was not whether the alterngiessence in the deliberations violated the Sixth
Amendment or Due Process Clause, anceadstconcerned the federal rules citdd. at 739.
Therefore Olano does little to further Ahmed’s claim of constitutional error from the alternates’
presence in deliberations. Moreover,3neth Circuit has observed that even tho@dgénowas not
a habeas corpus case, the Court “clearly heldthi®amere presence of alternate jurors in jury
deliberations does not affect a defendant’s substaigfids” in the context of plain error analysis.
Roberts v. Carter337 F.3d 609, 616 {6Cir. 2003). It is highly unlikely that analysis under the
more stringent standard of the AEDPA would tesua Supreme Court ruling more favorable to
Ahmed.

Aside from the state procedural rule and c&ses the Ohio state courts, Ahmed relies quite
heavily on a Fourth Circuit Court of Appeals cddaited States v. Virginia Erection Cor@35

F.2d 868, 870 (4 Cir. 1964),citing Patton v. United State281 U.S. 276 (1930xbrogated by

168



Williams v. Floridg 399 U.S. 78 (1970); a case from the Tenth Circuit Court of Appéaited
States v. Beasley64 F.2d 468 (10Cir. 1972); a case from the Superior Court of Pennsylvania,
Commonwealth v. Krigk.64 Pa.Super. 516, 67 A.2d 746 (Pa. 1949); a case from the Supreme Court
of North CarolinaState v. Bindyke288 N.C. 608, 220 S.E.2d 521 (N.C. 1975); a case from the
Supreme Judicial Court of Massachus&tsnmonwealth v. Smjth03 Mass. 489, 531 N.E.2d 556
(Mass. 1988); and a case frone tBupreme Court of Washingt@tate v. Cuzicl85 Wash.2d 146,
530 P.2d 288 (Wash. 1975). (Petition, Doc. No. 35 at PagelD 366-370.)

In at least three of those cases, the courts were interpreting state statutes or constitutions,
which have no relevance to Ahmed’s habm@apus claim about #halternate jurorsSee Smith03
Mass. at 491-97Bindyke 288 N.C. at 621-2Krick, Pa.Super. at 520-21. Beasleythe court
relied upon a federal rule of criminal procedurggranting a mistrial because of an alternate’s
presence in deliberations. 464 F.2d at 469. Although that courDeitezn v. Louisiana391 U.S.
145 (1968), andlVilliams v. Floridg 399 U.S. 78 (1970), in its anaiysit did so for the purpose of
directing the reader’s attention to the Supreme Qodiscussion of the histy and nature of jury
trials, and not for any specific holding relevanttte alternate juror issue. In addition, Beasley
court was guided by two cases interpreting fedetesrand statutes respexialternate jurors, and
Virginia Erection Corp, which this Court addresses in the next paragrapGuzrck the state court
first addressed the relevant state statute, butdppears to recognize that, at least as far as the
privacy of the jury’s deliberadins goes, it is a matter of “constitutional statute,” 85 Wash.2d at 149,
which this Court reads as a typographical error mastably meant to state that the issue is one of

constitutional stature.

8 Curiously, Ahmed never mentions t®éano case in his discussion of his eighteenth ground for relief in his
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Ahmed also relies oxirginia Erection Corp, 335 F.2d 868 (QI Cir. 1964). He cites that
case for the proposition that “[c]riminal defendantsemtitled to a jury dfvelve persons, no more
and no less.” The case does incltit statement, and it citBatton v. United State281 U.S. 276
(1930) as support for thatoposition, as Ahmed acknowledges. What apparently escaped Ahmed’s
notice, however, is that the Fourth Circuit GanfrAppeals has overrulgtat specific holding in
Virginia Erection Corpin United States v. Curbel843 F.3d 273, 279 {4Cir. 2003), following the
Supreme Court’s abrogation Bhttonin Williams v. Floridg 399 U.S. 78, 86 (1970). This is
another risk habeas petitioner’s counsel takegmply cutting and pasting another lawyer’s work
from the state appellate brief into the feddrabeas petition without checking the accuracy of
previous counsel’'s work or the validity of tbases upon which that lawyer relied. Not only does
the bulk of the argument miss the point relevamiaheas corpus, the law upon which the appellate
counsel relied may be, as here, overruled or abrogated.

Furthermore, none of the cases cited by Ahmed are ones that came to the respective courts by
way of a petition for a writ of habeas corpu$herefore, none of those appellants faced the
strenuous hurdles Ahmed faces under the AEDPind state and federal appellate court rulings
on direct appeal in a habeas corpus petition litsribé habeas petitioner little since the question is
whether the state court holdings the petitioner’'s casare contrary to or an unreasonable
application otlearly established federal laas determined by thénited States Supreme Cquot
based upon an unreasonable determination of tharidighkt of the evidence before the state court
at the time it rendered its opinion. As the Supr&uert has repeatedly stated, “a federal habeas

court making the ‘unreasonable application’ ingsinpuld ask whether the state court’s application

petition.
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of clearly established federal law was objectvehreasonable” rather than simply erroneous or
incorrect. Williams v. Tayloy529 U.S. 362 at 410-11. Citing staeses interpreting state rules and
statutes, or citing federal cases in which the fedalas or statutes are discussed is not helpful to a
petitioner bringing suit under 28 U.S.C. § 2254.e THosest Ahmed comes to making a cogent
argument in his eighteenth grouiad relief is to note tha¥irginia Erection CorpcitesPatton the
proposition for which it was cited having been abrogate@iyams v. Floridasome forty years
ago!

Finally, although Ahmed does not cite any Sixth Circuit law in his argument, this Court
observes that iManning v. Huffman269 F.3d 720 (6Cir. 2001), the court of appeals determined
that the habeas petitioner’s evidence that an alternate juroadiadlly participatedin the
deliberations was sufficient to demonstrate prejudideat 726. Recall, however, that the court
noted inRobertghat the Supreme Court had found no dirtionuof a defendant’s substantial rights
when the alternate jurors were merely present but did not take partglitterations. 337 F.3d at
615,citing Olang 507 U.S. 725. Thus, nothing in the Sixth Circuit’s consideration of alternate juror
claims alleging error of a constitutional dimemswould have helped Ahmed meet his burden under

the AEDPA even if his eighteenth ground for relief had been presétved.

% The record in Ahmed’s case is completely devoid ofeigence that the alternate jurors participated in any
way in the deliberations during either phase of his triahcé&She vigorously asserts that alternates are extraneous to
the jury during deliberations (Petition, Doc. No. 35 ajd?B 366-69), he could have, but did not, raise the instant
claim in his post-conviction proceedings, supporting therclgith affidavits from the alternates and/or jurors
indicating what part, if any, the alternates took indbkberations. On this record, however, no evidence exists
suggesting the alternates participated in the deliberatiaik ahd they were explicitly instructed not to do so.

(Trial Tr., Vol. 8 at 841; Vol. 9 at 188.) The juis/presumed to have followed the instructioi¢eeks v. Angelone,
528 U.S. 225, 234 (200Qiting Richardson v. Marsi81 U.S. 200, 211 (1987).
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Ahmed'’s eighteenth ground for rdlie procedurally defaulted and should be denied for that
reason. Even if he had preserved the claioyever, it would be unavailing, and his request for

habeas corpus relief would be denied.

Nineteenth Ground for Relief

In his nineteenth ground for relief, Ahmed comte that the prosecutor, his trial counsel, and
the trial court all violated his right to a speddgal. (Petition, Doc. No. 35 at PagelD 371-78.)
Respondent argues the claim is procedurally dief@dwand that the applicable four-factored test
articulated by the Supreme Court militates against relief on the claim. (ROW, Doc. No. 61 at
PagelD 1044-46.) Ahmed essentially admits thatldien is procedurally defaulted, but directs the
Court to his fifth ground for relief where he argueatthis appellate counseligeffectiveness serves
as cause for his default of the instant clainta€rse, Doc. No. 71 at PagelD 1840.) In addressing
that ground for relief, this Court concluded that #tate court’s denial of Ahmed’s application to
reopen his direct appeal because it was untimelydi result in a procedural default of Ahmed'’s
ineffective assistance of appellate counsel claseded in the application. When the state court
applied the timeliness rule in Ahalis case, it was not an independent and adequate state procedural
ground upon which this Court may base a procedi@falult since it was not firmly established and
regularly followed in the state courts at that time.

In addressing the fifth ground for relief, tidsurt considered the mits of Ahmed’s speedy
trial claim to the extent necessary to determine whether appellate counsel were ineffective for failing
to raise the matter as error on direct appeal. The Court concluded that the claim, had it been

presented to the state court, would have bgentezl as meritless, which in turn means Ahmed'’s
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appellate counsel were not ineffective for omittthg speedy trial claim from the direct appeal.
Since appellate counsel were not ineffective, their performance cannot serve as cause to excuse
Ahmed'’s procedural default of the instant gro@mdrelief. Consequently, Ahmed’s speedy trial

claim is procedurally defaulted without excuse and should be denied for that reason.

Twentieth Ground for Relief

In his twentieth ground for relief, Ahmed contis he was deprived of his right to a public
trial when the trial court ordered spectators ouhefcourtroom prior to a hearing on November 9,
2000. (Petition, Doc. No. 35 at gredD 378-80.) Ahmed also speculates that hearings held on
January 8 and 11, 2001, and February 2, 2001, weer dighd in the jail and not accessible by the
public, or that unidentified “attorneys interestedhia case” were kept from attending one of those
hearings.Id. at PagelD 389. With the exception of th@vember 9 hearing, none of the pages of
transcript from those hearings indicates tlwkiplace away from the courthouse or that any person
who was interested in the proceedings was kgph attending, and they will not be discussed
further.

Respondent argues that the claim is procedurally defaulted because it was never raised as
error on direct appeal in the saburt, and because Ahmed’s application to reopen his direct appeal
was dismissed because it was untimely, resultingeiptbcedural default here. (ROW, Doc. No. 61
at PagelD 1046-48.) No default results, howevehdfprocedural rule relied on by the state court
was not firmly established and regularly follonadhe time it was applied to the petitioner’s case,

however.
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Ahmed responds that “NONE OF PHTONERS [sic] CLAIMS RAISED IN AN
APPLICATION TO REOPEN UNDER OHIO S. CPRAC. R. Xl, 8 6 ARE DEFAULTED” in his
memorandum opposing Respondent’s motion to dismiss procedurally defaulted claims. (Doc. No.
44 at PagelD 655.) The only claim capable of beamged in an application to reopen under the rule
Ahmed cites, however, is an ineffective assise of appellate counsel claim. The underlying
claims identified in the application are not safrech procedural default simply by being mentioned
as errors that should have been raised by appetiatesel. Therefore, the fact that Ahmed included
his public trial claim as a proposition of law lppellate counsel should have raised on direct
appeal does not preserve the public trial claim for habeas corpus purposes.

Recall, however, that this Court has camed that the timeliness rule pertaining to
applications to reopen direct appeals, on White state court relied in dismissing Ahmed’s
application, was not a rule that was firmly ééighed and regularly followed at the time it was
applied in Ahmed’s case.SéeFifth Ground for Reliefsupra) Consequently, this Court has
addressed Ahmed’s ineffective asance of appellate counsel clalmnovoand determined that no
ineffectiveness resulted from appellate counsiikire to include the public trial claim as a
proposition of law in Ahmed’s direct appeal besathe outcome of Ahmed’s appeal would not
have been different had the claim been presentedin other words, Ahmed'’s public trial claim
would not have been a succesgfialim even if it had been presented to the state court on direct
appeal. For the reasons stated in the Courssudsion of Ahmed’s fiftlsub-claim of his fifth
ground for reliefsuprg and because there was no ineffectasson the part of Ahmed'’s appellate
counsel to excuse the defaultas public trial claim, Ahmed’s twentieth ground for relief should be

denied as procedurally defaulted.
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Twenty-First Ground for Relief

In his twenty-first ground for relief, Ahmed cemids he was denied a fair trial due to “the
government[-]sponsored practice of excessive tcooim security.” (Petition, Doc. No. 35 at
PagelD 381-383.) He also alleges, as he didigrfifth ground for relief, thirteenth sub-claim,
supra that streets were blocked and jurors weaeasported by law enforcement vehicles to and
from the courthouse during his trial, that thereen@olice posted outside the courtroom door attired
in “full armed special duty” gear, and that photqgdra of him in shackles and a jail uniform were
frequently published on television, mewspapers, and on the interndtl. The last of those
allegations has no relevance to Ahmed'’s claimttinette was excessive police presence during his
trial, so it will not be considered further.

Respondent argues the claim is procedud®faulted (ROW, DodNo. 61 at PagelD 1048-
49), to which Ahmed counters that he presériree claim by includingt as one underlying his
ineffective assistance of appellate counsel claimproseapplication to reopen his direct appeal
filed in the Ohio Supreme Court (Traverse, DHo. 71 at PagelD 1851-52As has been noted
above numerous times, even if the Ohio Suprémart had considered the merits of Ahmegat's
se application, that would not preserve for habeagpus review the claims identified as ones
Ahmed believed his appellate counsel should havalidubot raise on direappeal in the state
court. Although Ahmed argues in his fifth groufa relief that his appellate counsel were
ineffective for failing to raise as error on diragipeal the excessive police presence claim, he does
not contend here that his appellate counsel’'segéffeness is cause for the procedural default of

this ground. Regardless, this Court recommethelsial of Ahmed’s ineffective assistance of
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appellate counsel claimypra having found no ineffectiveness aunisel’s part in the omission of
the excessive police presence proposition of law @ctippeal. Consequbn appellate counsel’s
performance cannot serve as cause to excuseedls procedural default of the claim here.
Furthermore, Ahmed supposes prejudice withomalestrating any such result from the police
presence in the courtroom.

Ahmed’s twenty-first ground for relief is predurally defaulted witout excuse, and should
be denied for that reason. Even if it had beepgnly preserved for habeas corpus review, however,

it would fail, as discussed in Ahmed’s tleieinth sub-claim of his fifth ground for relisfjpra

Twenty-Second Ground for Relief

In his twenty-second ground for relief, Ahdheontends the police were constitutionally
required to obtain a search warrant prior tod@ag the “home/crime scene.” (Petition, Doc. No.
35 at PagelD 383-84.) Respondent argues the @dinth procedurally defaulted as having never
been presented to the state courts, and meritless since Ahmed has utterly failed to specify precisely
what evidence he believes was seized withawairaant. (ROW, Doc. No. 61 at PagelD 1050-51.)
Ahmed again suggests that this claim waseme=d by his including it as a claim underlying his
ineffective assistance of appellate counsainelpresented to the state court throughpings se
application to reopen his direct appeal. Andepagain, the Court notes that claims underlying an
ineffective assistance of appellate counsel claiamiapplication to reopen a direct appeal are not
preserved for habeas corpus review. Only the ineffective assistance claim itself can be preserved via
an application to reopen. Ahmed offers no cause nor does he demonstrate prejudice therefrom to

excuse his procedural default of his clailssuming Ahmed intended to offer his appellate

176



counsel’s ineffectiveness as cause for the delbgutaising counsel’'s ineffectiveness in his fifth
ground for reliefsupra he has still omitted a demonstration of prejudice. Accordingly, his twenty-
second ground for relief should be denied as procedurally defaulted without excuse.

Even if it had been preserved, howeverdasm would be unavailing, as discussed in the

Court’s analysis of Ahmed’s seventhbsclaim in his fifth ground for relieGupra

Twenty-Third Ground for Relief

In his twenty-third ground for relief, Ahmezbntends the venires from which the grand
jurors and petit jurors were drawn were not repriege of a fair cross section of the community.
(Petition Doc, No. 35 at PagelD 385-86.) Respondeunnters that to the extent Ahmed challenges
the makeup of the petit jury venire, the clairbah procedurally defaulted and meritless. (ROW,
Doc. No. 61 at PagelD 1051-5Respondent does not address the procedural posture of Ahmed’s
claim pertaining to the venire from which the mulgurors were drawn ithe return of writ, but
argues in a motion to dismiss procedurally defaultanns that that part of the instant claim was
never presented to the state court. (MotioDigmiss, Doc. No. 39 at PagelD 634-35.) Ahmed
directs the court to the procedural arguments haenrahis first ground farelief and indicates that
the explanations as to why the petit jury vepioetion of this ground is not procedurally defaulted
can be found there. (Traverse, Doc. Noa¥RagelD 1857.) He also suggests thaplisepost-
conviction petition included that part of the instalaim directed toward the venire from which the
grand jurors were drawn, and that it wasehgrpreserved for habeas corpus reviglvat 1857-58.

Ahmed did not mention the grand jury venire when he presented his petit jury venire claim to

the state court through counsel. (Appendix, Vol. 81&-18.) He claims to have raised the grand
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jury venire issue in pro sepetition for post-conviction relief, bprovides no citation to the record

to aid this Court’s consideration of that part ad thstant claim. (TraveesDoc. No. 71 at PagelD
1857-58.) In any event, Ohio does not permit hybrid representation where a defendant or petitioner
for post-conviction relief is represented by counsstate v. Keenar81l Ohio St. 3d 133, 138
(1998),citing McKaskle v. Wiggingt65 U.S. 168, 183 (1984), aBthte v. ThompspB3 Ohio St.

3d 1, 6 (1987). Thus, Ahmedxso sepetition was not properly filed itme state court as he was at

all times represented by counsel. Having never Ipeeperly presented to the state court, that
portion of the instant ground in which he contetidsgrand jury venire was not representative of

the community is procedurally defaulted and should be denied for that reason.

Ahmed did present the petit jury venire issuéh®state court as his seventeenth claim for
relief in his post-conviction petition. (Appendix, V8lat 116-17.) The post-conviction trial court
denied the claim as barred by the doctrineesf judicata id. at 343-46, and the state court of
appeals affirmed on the same groudidte v. AhmedNo. 05-BE-15, 2006-0b-7069 at 156-61,
2006 WL 3849862 at *20-21 (Ohio App™ Dist. Dec. 28, 2006). The Ohio Supreme Court
declined further reviewState v. Ahmed 13 Ohio St. 3d 1513, 2007-OHz2@08 (2007). As noted
above, Ahmed references the procedural arguments he made in his first ground feupehgh
disputing that the instant claim is procedurallfedéted. Each of the several explanations Ahmed
offered there were rejected when considerehisnfirst ground for relief, and they are no more
persuasive here. Ahmed offers no cause or prejtitteould excuse his@redural default of the
instant ground. That being the case, to the extealtdges the venire fromhich his petit jury was
drawn did not represent the racial composition of the community, his claim is procedurally defaulted

and should be denied for that reason.
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In the state appellate court, Ahmed also argued that the claim was not bagg(uiycata
because even though the makeup of the jury varassknown at the time of trial and direct appeal,
the statistical information regarding the rac@amposition of the communityas not part of the
record and therefore the claim could not be carsid by the trial court or the appellate court.
(Appendix, Vol. 9 at 128.) The state appellate court acknowledged Ahmed’'s argument, but
summarily rejected it, simply stating that the clamnld have been raised on direct appeal and that
since it was not, it was ba&d by the doctrine ats judicatan post-conviction Ahmed2006-Ohio-
7069 at 111157-58. In factothing stood in the way of Ahmed’s trial counsel obtaining the statistical
data to support the objection deferm®unsel made to the trial court concerning the racial makeup of
the jury venire. (Trial Tr., Vol6 at 482.) Because that evidence was available for inclusion in the
trial record, Ahmed’s claim challenging the rac@amposition of the petit jury venire could have
been brought at trial or on direct appeal, amdesit was not, it was barred from consideration in
post-conviction by the doctrine tés judicata The Sixth Circuit has found thes judicatarule to
be an independent and adequate state procedilgalapplication of and state court reliance on
which precludes federal habeas corpus revidwrr v. Mitchell, 487 F.3d 423, 432 {&Cir. 2007);
Mason v. Mitche|l320 F.3d 604, 628 {6Cir. 2003);Coleman v. Mitche|l268 F.3d 417, 427 {6
Cir. 2001);Byrd v. Collins 209 F.3d 486, 521-22{&ir. 2000);Rust v. Zentl 7 F.3d 155, 160-61
(6™ Cir. 1994).

Rather than demonstrating to this Court how the state appellate court’s decision was contrary
to or an unreasonable application of federal lawnat chooses to repeat the arguments he made to

the state court, as if this Court could simplyneoto its own conclusion about the issue without the
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constraints mandated by the AEDPA. But evdreihad preserved the instant claim, however, it
would not bring him the relief he seeks in habeas corpus.

“Purposeful racial discrimination in selectiohthe venire violates a defendant’s right to
equal protection.”Batson v. Kentuckyl76 U.S. 79, 86 (1986). “The®n the venire must be
‘indifferently chosen,” to secure the defendant’s right under the Fourteenth Amendment to
‘protection of life and liberty against race or color prejudicdd. at 86-87 quoting Strauder v.
West Virginia 100 U.S. 303, 309 (1873brogated on other grounds by Taylor v. LouisiahE9
U.S. 522, 536 n.19 (1975). “The burdsnof course, on the petitioner[] to prove the existence of
purposeful discrimination.”Whitus v. Georgia385 U.S. 545, 550 (1967¢jting Tarrance V.
Florida, 188 U.S. 519 (1903). The Supreme Courtdessribed a defendant’s burden as follows:

In order to establish a prima fasimlation of the fair-cross-section
requirement, the defendant must show (1) that the group alleged to be
excluded is a “distinctive” group ithe community; (2) that the
representation of this group in versfeom which juries are selected
is not fair and reasonable in relation to the number of such personsin
the community; and (3) that thisnderrepresentation is due to
systematic exclusion of the group in the jury-selection process.
Duren v. Missouri439 U.S. 357, 364 (1979). The following paragraphs are Ahmed’s attempt to
meet the burden he would have had he preserved his fair-cross section claim:
Petitioner did not receive his Fourteenth Amendment rights to Due
Process and Equal Protection bessmathe venire from which his
capital grand jury and capital petit jury was [sic] chosen was not

representative of the communitfaylor v. Louisiana, 419 U.S. 522,
538 (1975). Petitioner’s jury was not.

Although the population of BelmonCounty is overwhelmingly
Caucasian, nonwhites comprise approximately five percent. In a
county of 69,451 residents, aalst 3,472 persons are nonwhite.
Thus, approximately five percenf the venire should have been
nonwhite. For example, in a juppol of approximately two hundred
persons from Belmont County, at legen of the prospective jurors
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should be nonwhite. The under-repentation of a cognizable group
in a jury venire can constitute a derof due process. Peters v. Kiff,
470 [sic] U.S. 493, 501 (1972). Retitioner’s case, only one person
in the array was nonwhite. (Vdbire, Vol. 2, p. 482) [sic]. Upon,
information and belieRetitioner asserts that all persons on the grand
jury were white.

Petitioner lodged a pro se objection to the make up and constitution
of the jury pool. This objectiowas based on the talk overheard by
Petitioner among police that they would ensure [a] 100% white jury
in this case. Petitioner was paui@rly concerned with the trial
court’s order (see Td# 128 dated 102Z®0) “The Sheriff's Office is
directed to serve jurors personalbecause such an order gave the
sheriff and his deputies discretion to personally observe prospective
venire persons and simply do not serve those potential jurors who
were not white. The group exclutlby “sheriff’'s personal service”
from which the venire was dramswwas a distinctive group of non-
white persons. The trial court’s failure to ensure a fair cross-section
of the community and then using the Sheriff for personal service
upon prospective jurors when sufficient time for mail service was
available from 10-25-00 to 1-16-01, sv&ystematic exclusion of the
non-white group” in violation dduren v. Missouri, 439 US [sic] 357
(1979).

(Petition, Doc. No. 35 at PagelD 385-86.) As is apparent, Ahmed’s argunhetd éstablish even

one of theDurenrequirements. “Non-whites” has neveeln recognized as a “distinctive group” in

the community. In addition, Ahmed alleges thatédwas only one non-white person in “the array,”

citing a page in the transcript of voir dire. Téehhmed’s counsel moved to dismiss the jury panel

because “this particular array” included only peeson of non-Caucasian origin and consequently

did not represent a proper cross-section of the aamityn (Trial Tr., Vol.6 at 482.) The time for

making that objection, however, was when the “array” was initially brought into the courtroom, not

after counsel participated in choosing the jurosaternates from the veai Furthermore, Ahmed

points to no evidence in the record supporting his claim that 5% of the Belmont County population is

non-white, nor does he indicate how many individwadse in “the array” that contained only one
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non-white person, making it impossible for this Caarletermine the significance of that alleged

fact. Consequently, Ahmed has not demonstritadrepresentation of non-whites in the venire
from which his jury was selected was not fand reasonable in relation to the number of such
persons in the community. His allegations concerning his overhearing police discuss ensuring a jury
of all white individuals is completely unsupportedie record, as is his questionable claim that
police officers served only white individuaigith jury summonses. Thus, Ahmed has not
demonstrated that the exclusion of non-whites from the jury venire was systematic.

As for the venire from which Ahmed’s grand jurors were drawn, he offers even less evidence
of any impropriety. Frankly, “upon informaticand belief’” of a petitioner is nothing like the
evidence required to establish entitlement to a whbkeas corpus on a fair cross section claim, but
that is what Ahmed offers instead of actual evadenSince that is all Ahed provides to the Court
about the racial makeup of the gramg that returned an indictment against him or the venire from
which it was drawn, that claim, too, would fail had it been preserved for habeas corpus review.

In summary, Ahmed has procedurally defadilbés claim that the venires from which his
grand and petit juries were selected did not remielsir cross sections of the community, and his
twenty-third ground for relief should be denied faattreason. Had he preserved the claims in the
state court, however, they would fail anywaycg& Ahmed has offered no evidence to support the

claim.

Twenty-Fourth Ground for Relief
In his twenty-fourth ground for relief, Ahmeambntends that extensive pretrial publicity

necessitated a change of venue which defense caenselsted but the trial court denied, and that
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he was consequently deprived of a fair trial. (Petition, Doc. No. 35 at PagelD 386-91.) Respondent
acknowledges the matter is preserved for habeasisoeview, but argues that the Ohio Supreme
Court’s decision on the issue was neither contranpt@n unreasonable application of federal law.
(ROW, Doc. No. 61 at PagelD 1053-58.) As expécin his traverse, Ahndegepeats verbatim the
arguments made in his petition which itself appéaitse mostly copied from Ahmed’s appellate
brief on direct appeal in the stateurt. He contends & “the [t]rial [c]ourt erred” in denying the
motion for a change of venue digepretrial publicity. (Traverse, Doc. No. 71 at PagelD 1864.)
The question before this Counthwever, is not whether the trial court erred, but whether the Ohio
Supreme Court’s decision rejecting Ahmed’s claifrerror was contrary to or an unreasonable
application of federal law as determined by thpr®me Court. The closest Ahmed comes to even
approaching that burden is to state without elaimrahat “[t]his issue is contra Irvin v. Dowd, 366
U.S. 717 (1961).” (Traverse, Doc. No. 71 at RAgE64.) Such skeletal relevant argument does
not demonstrate entitlement to habeas corpus ré&liefertheless, Ahmed’s claim is easily decided,
and this Court will do so as if Ahmed had actualligressed the question before this Court rather
than the one that was before the state court on direct appeal.
The Supreme Court has recognized that

“A fair trial in a fair tribunal isa basic requirement of due process.”

In re Murchison 349 U.S. 133, 136 [(1955)]. In the ultimate

analysis, only the jury can strip a mafrhis liberty or his life. In the

language of Lord Coke, a juror must be as “indifferent as he stands

unsworne.” Co.Litt. 155b. His véict must be based upon the

evidence developed at the trigf. Thompson v. City of Louisville

362 U.S. 199 [(1960)]. This is trueegardless of the heinousness of

the crime charged, the apparent goilthe offender or the station in

life which he occupies. It was swritten into our law as early as

1807 by Chief Justice Marshall inBurr’s Trial 416 (1807). “The

theory of the law is that a jurarho has formed an opinion cannot be
impartial.” Reynolds v. United State38 U.S. 145, 155 [(1878)].
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It is not required, however, that the jurors be totally ignorant of the
facts and issues involved. In tlkedays of swift, widespread and
diverse methods of communication, an important case can be
expected to arouse the interesttio¢ public in the vicinity, and
scarcely any of those best qualified to serve as jurors will not have
formed some impression or opiniontashe merits of the case. This
is particularly true in criminal cas. To hold that the mere existence
of any preconceived notion asthe guilt or innocence of an accused,
without more, is sufficient to rebthe presumption of a prospective
juror’s impartiality would be to establish an impossible standard. Itis
sufficient if the juror can lay & his impression or opinion and
render a verdict based on the evidence presented in uids v.
People of State of Illinojsl23 U.S. 131 [(1887)Holt v. United
States 218 U.S. 245 [(1910)Reynolds v. United States, supra

Irvin v. Dowd 366 U.S. 717, 722-23 (1961) (parallel citations omitted).

When considering whether Ahmed’s requestfohange of venue was erroneously denied,
the Ohio Supreme Court acknowledged that “thees extensive pretrial publicity about the
murders in the local media.Ahmed 103 Ohio St. 3d at 33, 2004-Ohio-4190 at 1 39. The court
concluded, however, that “extensive, individualjigestered voir dire of prospective jurors . . .
helped insulate against any negative effect of the pretrial publi¢dty.Ih addition, the court noted
that every person empaneled @grar in Ahmed’s case had confirmed during voir dire that they had
not formed an opinion about Ahulie guilt or innocence, and affirmed that they could put aside
anything they had read or heard about the caseeaddr a fair and impartial verdict based solely on
the evidence presented in codd. at 33-34, {1 41. Finally, the cowoncluded that Ahmed had not
shown that any of his jurors were biased. at 34, 1 41. Thus, even though there was extensive

pretrial publicity, Ahmed was unable to demon&rany prejudice he suffered as a result of the

publicity or the trial court’s denial of his motion for a change of venue.
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As mentioned above, Ahmed daoex explain how the state court’s decision is contrary to or
an unreasonable application of federal law, buddes suggest that prejudice should be presumed,
citing Irvin, supra andSheppard v. MaxwelB84 U.S. 333 (1966). The publicity in Ahmed’s case
does not even come close in volume or duration to that in either ofdasss. In Irvin's case,
forty-six exhibits consisting of newspaper headljragticles, cartoons, and pictures that had been
printed about him in the six or seven months belfiigedrial accused him of other crimes, stated he
had confessed to twenty-four burglaries, characterized him as remorseless and without a conscience,
reported that he had confessed to six murderssiateld that he had offered to plead guilty to the
charged offense if he were promisedinety-nine-year prison sentend¢evin, 366 U.S. at 725-26.

In Sheppargdnewspaper and television coverage of the murder of Sheppard’s wife and criticism of
Sheppard, his attorney, and his figrwas constant prior to trial, and it only got worse when the trial
commenced.Sheppard 384 U.S. at 337-42. The small courtroom was set up to accommodate
twenty representatives of newspapers and wire sentitest 343. Additional seating was reserved

for television and radio stations, reporters fromot-of-town newspapers, and reporters from
magazines.ld. Arrangements were made so that news could be broadcast from the courthouse
throughout the days during the triédl. Outside, news media were set up to take motion pictures of
the participants in the triahcluding the jurors, judge, counsel, and witnesses, and Sheppard was
extensively photographed as he arrived at the courthddsat 344. The list of outrageous press
access and involvement in Sheppaoédse goes on and on, and the massive coverage of the trial and
accommodation of the news media by the courticoad throughout Sheppard’s nine-week trial.

Id. The Supreme Court described the scengnoh around the courthouse as “bedlam” and “a

carnival atmosphereld. at 355, 358.
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Here, Ahmed offers that fourteen newspaper accitdgscribed the murders and his return
to Ohio for prosecution, none of which appearggrint later than November 16, 1999, a mere two
months after the murders. (Petition, Doc. NoaBBagelD 387-90.) Apparently, no other articles
appeared in the newspapers from Noveni®rl999, until Ahmed’s trial began on January 16,
2001, a period of fourteen months. The Supreme Court has indicated that a lapse of time and a
diminishment of the “decibel level of media atien” lessens any prejudicial impact of news
reports critical of a defendaat his alleged offenseskilling v. United State$61 U.S. 358, 383
(2010). Although Ahmed’s gap in news coverags waly one quarter of the four-year period of
decreased coverage $killing, the level of media attention in his case was far, far less as well.
Moreover, “pretrial publicity — even pervasiveyvarse publicity — does not inevitably lead to an
unfair trial.” Nebraska Press Assn. v. Styd27 U.S. 539, 554 (1976) o&rteen articles published
more than a year before Ahmed's trial can hardly be described as “pervasive.” Ahmed has not
demonstrated that the articles gave rise to a presumption of prejudice as he claims.

The closest Ahmed comes to arguing that memnbf his jury were actually prejudiced by
the pretrial publicity his case received is to eowt that mere exposure to the newspaper articles
compromised their impartiality, and that their supgant assurances that they could render a fair
verdict are not enough, without more, to dispgy @oubts about their ability to be impartial.
(Petition, Doc. No. 35 at PagelD 390-91.) He correctly argues thatinnv. Dowd suprg the
Supreme Court found actual prejudice despite jurassurances that they could be impartial.
(Petition, Doc. No. 35 at PagelD 391.) In that cheejever, it was established that the newspapers

in which the prejudicial articles appeared were litdered regularly to 95% of the dwellings’ in the

%0 Ahmed does not indicate where in the multi-box Appendix those articles might be found.
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county where Irvin’s trial was held, and that ‘thattern of deep and bitter prejudice’ in the
community ‘was clearly refleetl in the sum total of theoir dire.”” Skilling, 130 S.Ct. at 2922,
qguoting Irvin 366 U.S. at 725-27. Furthernapin Ahmed’s case, as$killing, individual voir dire
on the subject of pretrial publicity was grashtgiving counsel and the judge a “face-to-face
opportunity to gauge demeanor and credibility, phhiwhen] coupled with information from the
guestionnaires regarding jurors’ backgrounds, opiniamd sources of newgave the court a sturdy
foundation to assess fithess for jury servic8Killing, 130 S.Ct. at 2923. Thus, the trial court did
not simply take jurors at their word that they could be fair and impatrtial.

In short, this Court finds no constitutional mnfiity in the Ohio Supreme Court’s affirmance
of the trial court’s denial of Ahmed’'s moti for a change of venue based on what Ahmed
characterizes as extensive pretrial publickgcordingly, Ahmed’s twenty-fourth ground for relief

should be denied.

Twenty-Fifth Ground for Relief

In his twenty-fifth ground for relief, Ahmedoatends he was denied his right to contact
Pakistan’s consulate pursuant to the Vienna Cotiwe on Consular Relams. (Petition, Doc. No.
35 at PagelD 391-95.) Respondent does not adweapiaeedural default defense, arguing that the
Ohio Supreme Court’s decision denying Ahmed'’s claimdirect appeal was neither contrary to nor
an unreasonable application of federal lawO{R Doc. No. 61 at PagelD 1058-60.) Ahmed argues
that since he was unaware of his rights undetienna Convention, he could not have waived
them, as the state supreme court found, amd tihe state court’s decision was therefore

unreasonable. (Traverse, Doc. No. 71 at PagelD 1863contends the failure to advise him of his
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rights under the Vienna Convention constitutes stratterror which relieves him of the duty to
show prejudice from the denial of his rightsl.
When presented with the claim on dirggpeal, the Ohio Supreme Court found as follows:

In his 17" proposition of law, appellant argues that law enforcement
officers’ failure to adviséim, a foreign citizen, of his right to contact
his country’s consulate pursuant to the Vienna Convention on
Consular Relations (“VCCR”) deprived him of due process.

Appellant asserts that both WeYork and Belmont County law
enforcement personnel were awaratthe was a Pakistani citizen,
since they had seized his Pakistaessport. Appellartontends that
even though police officers knew thegt was a Pakistani citizen, they
failed to inform him of his absolute right to consular access under the
VCCR.

Appellant contends that he isc#tizen of both Pakistan and the
United States. Under Section 1448le 8, U.S. Code, however, the
United States does not recognize the “other citizenship” of a person
claiming dual citizenship once the person takes the oath to become a
United States citizen. Séited States v. Shahani-Jahro(f.D.

Va 2003), 286 F.Supp.2d 723, 726 [sic], fn.1.

Moreover, as the court notedumited States v. Mathes@D.C.N.Y.
1975), 400 F.Supp. 1241, 1245: “[l]t is a recognized fact of
international law that a dual natial is never entitled to invoke the
protection or assistance of onetlo¢ two countries while within the
other country. Selishikawa v[Dulleg, 356 U.S. 129, 132 (1958);
Kawakita v. United State843 U.S. 717, 733 (1952).”

Additionally, we have decided thathatever individual rights the
treaty may confer are waivabl&tate v. 1ss§2001), 93 Ohio St. 3d
49, 54-56. As inissa appellant failed to raise this issue before the
trial court and has therefore waived all but plain error. Plain error is
absent, since it cannot be said that for the error, the outcome of
the trial clearly would have been otherwis&tate v. Moreland
(1990), 50 Ohio St. 3d 58, 62. Appellant's"lFroposition is not
well taken.

Ahmed 103 Ohio St. 3d 27, 35-36, 2004-Ohio-4190 at 1 51-55.
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Curiously, although Respondehiose to forego a colorable procedural default defense based
on the state court’s finding that Ahmed had waivédw plain error, that is the precise point upon
which Ahmed focuses his argument in his travetde.makes no argument at all pertaining to the
state court’s discussion of the merits of hisriia Convention claim. Procedural default is an
affirmative defense and must be pled by a respondent in his responsive pl8adifigest v. Cajn
522 U.S. 87, 89 (1997). Responderneheaving failed to plead the defense, there is no reason for
Ahmed to defend against it, but that is exactly what he has done, eenpmint of ignoring the
state court’s discussion of the mtg of his claim. Ahmed takes no issue with the state court’s
decision that his Pakistani citizenship is givempacchase after his having taken the oath to become
a United States citizen. Nor does he disputeswa if dual citizenship is recognized, one holding
such citizenship can never “invoke the protectioassistance of one of the two countries while in
the other country.”Ahmed 103 Ohio St. 3d at 36, 2004-Ohio-4190 at  54.

Furthermore, in this Court’s order denying Ahmed’s motion for an evidentiary hearing (Doc.
No. 73), it was observed that

[T]he Warden cites authority for the propositions that (1) the United

States does not recognize the ottiezenship of a person claiming

dual citizenship once they have taken the oath of allegiance to the

United States required for naturalization, and (2) under international

law, a dual national cannot claim the protection of one of the two

countries while present in the other. Petitioner makes no response to

this argument; in neither the Petition nor his motion papers does he

offer any proof that he had anghts under the Vienna Convention.
(Doc. No. 77 at PagelD 1977.) Nothing filedcgrthe Court’s order has caused it to second guess
its earlier synopsis of the parties’ positions.

Finally, “[T]he Vienna Convention does not creatright for a detained foreign national to

consult with the diplomatic representatives afrimtion that the federal courts can enfortéinited
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States VEmuegbunan268 F.3d 377, 394 {6Cir. 2001) citing Federal Republic of Germany v.
United States526 U.S. 111, 111-12 (199%Breard v. Greene523 U.S. 371, 377 (1998). “[T]he
‘only remedies for failures of consular natéition under the Vienna Convention are diplomatic,
political, or exist between states under international la&riiuegbunanm268 F.3d at 39%;iting
United States v. Pag@32 F.3d 536, 541 (200@)uotingUnited States v. LR06 F.3d 56, 63 {1
Cir. 2000).

For all of the reasons stated above, Anmedfaided to demonstrate entitlement to habeas
corpus relief due to the police officers’ failute inform him of his right under the Vienna
Convention to contact the Pakistan Consulate ingoarrest. Accordingl his twenty-fifth ground

for relief should be denied.

Twenty-Sixth Ground for Relief

In his twenty-sixth ground for relief, Ahmembntends the Ohio death penalty statutory
scheme is unconstitutional for a variety of mas (Petition, Doc. No. 35 at PagelD 395-422.)
Respondent notes that Ahmed raised the instam@s his nineteenthgposition of law on direct
appeal in the Ohio Supreme Court, and that tourt summarily rejected Ahmed’s arguments.
(ROW, Doc. No. 61 at PagelD 1061.) Responammicedes the claim is preserved for habeas
corpus review.d. In his traverse, Ahmed unnecessarily repeats twenty-and-one-half pages of the
argument from his petition, then alleges thatid®hdeath penalty statutes violate several
amendments to the United States Constitution as well as the Ohio Constitution and international law.
(Traverse, Doc. No. 71 at PagelD 1870-91.)c@ifrse, only violations of the federal constitution,

laws, or treaties of the United States are cognizaltiabeas corpus, Ahmed’s counsel should be
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well aware®! so this Court will not consider his argumémat the Ohio Constitution is violated by
the state’s statutory scheme.
Ahmed first alleges that Ohio’s death penalty scheme results in arbitrary and unequal
punishment. (Petition, Doc. No. 35 at PagelD 18H&)argues, without citation to evidence in the
record, that Ohio prosecutors possess “virtuafigontrolled indictment discretion” which “allows
arbitrary and discriminatory imposition of the death penaly.’at PagelD 396. Ahmed claims that
“[w]hile African-Americans are less than twenty percent of Otpoisulation, forty-nine percent. . .
of Ohio’s death row inmates are African-Americand. at PagelD 397. The same claim was
advanced and rejected@oleman v. Mitchell268 F.3d 417 (2001). There, the Sixth Circuit Court
of Appeals concluded as follows:
Although the racial imbalance ithe State of Ohio’s capital
sentencing system is glaringly extreme, it is no more so than the
statistical disparities considereadarejected by the Supreme Court in
McCleskey[v. Kemp 481 U.S. 279 (1987)] as insufficient to
“‘demonstrate a constitutionally signifidarsk of racial bias affecting
the . . . capital sentencing procescCleskey 481 U.S. at 313.
And though the racial imbalance, ® say the least, extremely
troubling, we find that the prosecutorial discretion under the Ohio
death penalty scheme, and the disconcerting racial imbalances
accompanying such discretion, nevertheless fall, under current
Supreme Court law, within thedastitutionally permissible range of
discretion in imposing the death penaltyd. at 305.

Coleman 268 F.3d at 441-42 (parallel citations omitteéddhmed does not explain how the Ohio

Supreme Court’s denial of his proposition of law aecli appeal is contrary to or an unreasonable

application of the federal law as summarized by the Sixth Circ@ibiaman In fact, he does not

31 Most likely, the inclusion of allegations that thei®teath penalty statutes violate the Ohio Constitution
appear here as a consequence of habeas counset®desaopying Ahmed’s arguments from his appellate brief
in the state court into his habeas petition and trayvarpeactice that has been repeatedly and unfavorably
commented uporsupra
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cite or even acknowledgdcCleskeyas the law governing his claim. For the reasons stated in
Coleman Ahmed'’s first sub-claim of his twenty-sixth ground for relief should be denied.

Next, Ahmed argues that Ohio’s death pensttyeme consists of arbitrary and capricious
procedures because the statutes do not requérst#ite to prove the absence of any mitigating
factors or that death is the only appropriate figngPetition, Doc. No. 3at PagelD 398.) This
same argument was rejectedell v. Mitchel] 274 F.3d 337, 367-68 (2001), which citbffitt
v. Florida, 428 U.S. 242, 258 (1976)ranklin v. Lynaugh487 U.S. 164, 172-73 (1988), atant v.
Stephens462 U.S. 862, 875 (1983). For the reasons expresBeihAhmed’s second sub-claim
of his twenty-sixth ground for relief should be denied.

Ahmed next contends that a capital case defendant who chooses to exercise his right to a jury
trial faces an impermissibly greater risk of besegtenced to death than does a similarly situated
defendant who elects to plead guilty or no conté¢Betition, Doc. No. 3at PagelD 400.) That
argument, too, has been repeatedly rejected by the Sixth CBegie.g, Williams v. Bagley380
F.3d 932, 966 (BCir. 2004) (finding that Ohio’s schendees not impermissibly encourage guilty
pleas);Cooey v. Coyle289 F.3d 882, 924-25 {6Cir. 2002) (noting that petitioner offered no
constitutional authority to supportshilaim that Ohio’s statutory scheme impermissibly encouraged
guilty pleas in capital cases). Accordingly, Ahneetliird sub-claim of his twenty-sixth ground for
relief should be denied.

Ahmed argues next that Ohio’s statutory requeat that the trier dact be provided with
any presentence investigation report or mental health evaluation requested by defense counsel in the
penalty phase is unconstitutional. (Petition, Dd@. 35 at Pageli201.) Although the provision of

Ohio law Ahmed complains of has been described as “troublagjison v. CollinsL00 F.Supp.2d
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647, 764 (S.D. Ohio 2000), rejection of the samarclaas been affirmed kilge Sixth Circuit Court
of Appeals irByrd v. Collins 209 F.3d 486, 539 {ECir. 2000). Ahmed'’s fourth sub-claim of his
twenty-sixth ground for relief should be denied for the same reasons it was overiyed in

Next, Ahmed contends that Ohio’s deatingléy statutes are unconstitutional because the
same underlying felony can elevate an offense fromgerdo aggravated murder, and also serves as
an aggravating circumstance making the accused eligible to be sentenced to death. (Petition, Doc.
No. 35 at PagelD 401-4.) That argument was reject&di@il v. Mitchel] 274 F.3d 337, 369-70
(2001), on the authority dfowenfield v. Phelp484 U.S. 231, 241-46 (1988Ahmed does not
explain why he should be entitled to a different resuhe same claim, so his fifth sub-claim of his
twenty-sixth ground for relief should be denied.

Ahmed also alleges that certain languaged in Ohio Rev. Code § 2929.03(D)(1) converts
the “nature and circumste@s of the aggravating circumstance” into an aggravating circumstance in
the weighing process, and that it contradikceslanguage of Ohio Rev. Code § 2929.04(B), which
identifies the “nature and circumstances of dffense” as evidence capable of mitigation only.
(Petition, Doc. No. 35 at PagelD 404-6.) &hpresented with the same argumenCaoey v.
Coyle 289 F.3d 882 (2002), the Sixth Circuit not onlyeotged the claim, but stated that it “cannot
even imagine a constitutional violation her&d” at 928. For the reasons state@aoey Ahmed’s
sixth sub-claim of his twenty-sixth ground for relief should be denied.

In his seventh sub-claim, Ahmed challengesabnstitutionality of Ohig requirement that
death sentences be reviewed by the appeltatd éor proportionality and appropriateness of the
sentence. (Petition, Doc. No. 35 at PagelD 406-6f contends that such review must compare

the death sentence before the appellate courcasibs other than ones in which the defendant was
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sentenced to death. In other words, Ahmeglies that his death sentence should have been
compared to cases in which defendants weré@atlpcharged but sentenced to one of the life
sentence options available in Ohio. As the Sixth Circuit stat€daey supra

The Supreme Court held Rulley v. Harris 465 U.S. 37 (1984) that

only one type of proportionality revieiswrequired — that in which the

court makes sure that the sentengeaportional to the nature of the

offense. Courts areot required to exercise another type of

proportionality review,.e., comparing the sentence given in any

particular case to the sentences given in other cases.
Cooey 289 F.3d at 928 (parallel citations omitted). Thus, &wey Ahmed “does not allege any
cognizable constitutional violation hereld. Accordingly, his seventh sub-claim of his twenty-
sixth ground for relief should be denied.

Ahmed next contends thattinethod of execution used in Ohio, lethal injection, constitutes
cruel and unusual punishment contrary to the Bigimendment of the United States Constitution.
(Petition, Doc. No. 35 at PagelD 408-10.) On the authoriBaat v. Ree$53 U.S. 35 (2008), the
instant sub-claim should be denied.

Finally, Ahmed contends that Ohio’s degthnalty scheme violates the United Nations
Charter, the Charter of the Organization of American States, the International Covenant on Civil and
Political Rights, the International Conventiam the Elimination ofAll forms of Racial
Discrimination, the Convention against Torture &tder Cruel, Inhuman or Degrading Treatment
of Punishment, the Vienna Convention on the Lawrefties, the UniversBeclaration of Human
Rights, the American Convention on Human Rigtite, American Declaration of the Rights and
Duties of Man, the Declaration on the ProtectioAlbPersons from Beingbjected to Torture and

Other Cruel, Inhuman or Degrading TreatmentPunishment, the Safeguards Guaranteeing

Protection of the Rights of Those Facing the D@athalty, and the Second Optional Protocol to the
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International Covenant on Civil and Political Rights. (Petition, Doc. No. 35 at PagelD 410-22.) The
Sixth Circuit has rejected similar claims by other death-sentenced indiviGuaky. Mitchel] 274
F.3d 337, 370-76 (2001). Ahmed fares no bettereratbsence of a determination by the United
States Supreme Court that establishes asnatitutional right the ideas Ahmed has advanced
respecting international law and Ohio’s deathgiy scheme. Consequently, Ahmed’s ninth sub-
claim of his twenty-sixth ground for relief should be denied.

Having found each of Ahmed'’s claims that @t@o death penalty scheme is unconstitutional

to be unavailing, his twenty-sixth ground for relief should be denied.

Twenty-Seventh Ground for Relief

In his final ground for relief, Ahmed argu#sat even if none of the preceding grounds
justifies habeas corpus relief individually, they cuabeito warrant such relief. (Petition, Doc, No.
35 at 422-23.) Respondent contends the claim epoally defaulted as well as meritless. (ROW,
Doc. No. 61 at PagelD 1063-64.) Ahmed appé¢arsontest Respondent’s procedural default
argument, at least to certain of his grounds for reédigfeven if the claim were preserved for habeas
review, the Sixth Circuit has recently observeat tfpost-AEDPA, not even constitutional errors
that would individually support habeas relief can be cumulated to support habeas Mbe¢fand
v. Bradshaw699 F.3d 908, 931 {&Cir. 2012) quotingHoffner v. Bradshan622 F.3d 487, 513 {6
Cir. 2010), andMloore v. Parker425 F.3d 250, 256 {6Cir. 2005). Thus, Ahmed’s claim to the

contrary fails, and his twenty-seventh ground for relief should be denied.

CONCLUSION
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The Court has considered each of Ahmed’s twenty-seven grounds for relief and found none
of them, nor any combination of them, meribas. Accordingly, itis recommended that Ahmed’s
petition for a writ of habeas corpus be DENIEEecause reasonable jurists would not disagree with
this conclusion, Petitioner should be denied a ceatii of appealability and the Court should certify
to the Sixth Circuit that any appeal would be objectively frivolous.

June 16, 2014.

s Michael R. Merz
United StatesMlagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(lny party may serve and file specific, written objections to the
proposed findings and recommendations not later than seventeen days after Respondent refiles the
state court record in electronic format.

Such objections shall specify the portions & Report objected to and shall be accompanied by a
memorandum of law in support of the objeas. A party may respond to another partpjections
within seventeen days after being served withopy thereof. Failure to make objections in
accordance with this proceduray forfeit rights on appedbee United States v. Walte88 F.2d
947, 949-50 (6th Cir. 1981Thomas v. Arp474 U.S. 140, 153-55 (1985).
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