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INTRODUCTION

Defendant Upper Arlington Public Library Board oftiEtees (“Library”) admits to
allowing a broad array of religious speakers usarnieeting room, but denies Plaintiff the
same access for an open event discussing polibes & legal and Biblical perspective—
solely because the event includes religious singimg) prayer. The Library has labeled
Plaintiff’s event as a “religious worship servic@espite Plaintiff’'s claims otherwise), and
claims the Establishment Clause mandates its dmscatory policy. But the Supreme Court
has held that labeling speech as “worship” is atumsbnally irrelevant, and that
distinguishing worship from other forms of religgapeech is outside the government’s
competency. The proper constitutional questionhetlver the speech at issue addresses a
topic otherwise permitted in the forum. Here, thbrary does not dispute that the topic of
Plaintiff’s event, including the songs and prayfatls within the scope of its forum. Thus,
the Library cannot deny Plaintiff equal accesst$éameeting rooms. The Establishment
Clause is no defense. The government does not sadmeech merely by permitting it to
use a forum on a nondiscriminatory basis, nor goesiding equal access confer a direct
benefit on religion.

The Meeting Room Policy prohibits both “religiooeetings” and “religious services.”
The Library does not attempt to defend its banrefigious meetings,” conceding that it does
not enforce that aspect of the policy. (DefendaMigsmorandum in Opposition to Plaintiff's
Motion for Preliminary Injunction (“Library Memo.))p. 17; Mell Aff., 1 9). At a minimum,
then, a preliminary injunction is appropriate foat aspect of policy to ensure that its presence in
the policy does not chill the speech of potenfgdlecants in the future. Moreover, as shown

below, the Library’s ban on “religious servicesbsid also be preliminarily enjoined.



SUMMARY OF ARGUMENT

As discussed in Section I.A, the Library contenfust its ban on “religious services”
is viewpoint-neutral because religious worship gistinct category of speech that does not
present a religious point of view on a secular sabj(Library Memo., pp. 19-22). But the
Supreme Court has rejected the idea that worshmpbeaparsed from other religious speech,
as the Library tries to do herf@/idmarv. Vincent 454 U.S. 263, 269 n.6 (1981). Even if
speech can be labeled as “worship,” it must selplermitted if addresses a topic that is
allowed in the forumGood News Club v. Milford Central S¢h33 U.S. 98, 112 n.4
(2001). Here, as described in its letter to therdilp, Plaintiff’'s event included prayer and
singing that addressed Christians’ involvementun political process—a topic that is
permitted under the Meeting Room Policy. (Compk, &). Thus, by prohibiting these
elements of Plaintiff’'s event, the Library is engagin viewpoint discrimination.

The Establishment Clause does not justify thisrdignation, as discussed in Section
I.B. When the government opens a forum for a bavaaly of topics, like here, the Establishment
Clause’s guarantee of neutrality is respectedpfiended, when religion is included in the
forum.Rosenberger v. Rector and Visitors of Univ. of Miigg 515 U.S. 819, 839 (1995). And
providing religious expression, including worshipth equal access to a forum does not create a
risk of a mistaken inference of endorsement. Ev#ioalchildren understand that the
government does not endorse everything that iwallBd. of Educ. of Westside Cmty. Schs. v.
Mergens 496 U.S. 226, 251 (1990). These same princigpl/deven where the upkeep,
maintenance, and repair of the facilities” are gmidhe governmenRosenberger515 U.S. at
842. Thus, it makes no difference that religiousugs would have the same free access to the

Library’s meeting rooms that other community groepgoy.



As shown in Section I.C, even if the Meeting Ra@aticy only discriminates on the
basis of content, which the Library concedes (Lptdemo., p. 19), it is still unconstitutional
because the meeting rooms are “generally avaitaldeclass of speakers,” making them a
designated public forumArkansas Educ. Television Comm’n v. Forlds3 U.S. 666, 678
(1998). The Library claims that its requirement tij@ups apply to use a meeting room proves
that it has not opened a public forum. (Library Menp. 14). But like most designated public
forums, the approval process is ministerial and @ is routinely granted. The Library also
points to its restriction on commercial, religioasd political campaigning meetings as evidence
that it did not intend to open a public forum. (taby Memo., p. 14). But the Library does not
enforce its ban on “religious meetings,” and theeotcategories are very narrow and do not
suggest a non-public forurBee, e.g., Pfeifer v. City of West Al8& F.Supp.2d 1253, 1266
(E.D. Wis. 2000) (holding that a virtually identiddorary meeting room policy created a
designated public forum).

The Library also raises two principle objectioagaintiff's free exercise claims, as
discussed in Section Il. First, it claims that Eree Exercise Clause only protects religious
conduct that is “mandated” by one’s religion. (labr Memo., pp. 34-35). But this Court has
held otherwise, explaining that the State may s&redard free exercise rights “merely because
the exercise of a religious practice is optionaht practitioner.’Blanken v. Ohio Dep't of
Rehab. and Cory.944 F.Supp. 1359, 1365 (S.D. Ohio 1996). Secthedl.ibrary contends that
Plaintiff is free to exercise religion elsewhere|ts free exercise rights have not been burdened.
(Library Memo., p. 36). But the First Amendment Ipitts the government from discriminating

against conduct solely because of its religiouswvation in allocation the rights, benefits, and



privileges enjoyed by other citizens, includingegsto a government foruilyng v. Nw. Indian
Cemetery Protective Ass'A85 U.S. 439, 449 (1988).

Next, as discussed in Section lll, the Librarytemls that it has satisfied the Equal
Protection Clause by enforcing the Meeting Roomdyaven-handedly with all its applicants.
(Library Memo., p. 38). But uniform enforcemenhist equal accesSee, e.g., Rumsfeld v.
Forum for Academic and Institutional Rights, 847 U.S. 47, 56-57 (2006). Because the
Meeting Room Policy expressly discriminates onliasis of religion, applying it uniformly
violates the Equal Protection Clause by denyingials speakers equal access to the forum.

In responding to Plaintiff's vagueness challerige,Library makes no effort to define the
terms in its policy, and cites only a Californigtdict court case addressing a school dress code
policy that prohibited “derogatory connotationd.thrary Memo., pp. 40-41). As discussed in
Section IV, that case is easily distinguishablee Meeting Room Policy is unconstitutionally
vague because, as the Library concedes, it is fiamttly inconsistent” with itself (Library
Memo., p. 40), and because it is not enforced #tewy which the Library also concedes.
(Library Memo., p. 17). Instead, the Library alloWsligious meetings” while prohibiting
“religious services,” but never defines either. Aad shown in the Library’s rejection letter to
Plaintiff, any “inherent element of a religious\d@ee” is enough to trigger the ban. (Compl., |
27). The Library compounds this problem by equathetjgious service” with “worship.”
(Library Memo., p. 19). But the Supreme Court haid shat there is no meaningful way to
distinguish between worship and other forms ofjielis speechWidmar, 454 U.S. at 269 n.6.

Finally, as discussed in Section V, the Libraryrogthat it will be harmed by a
preliminary injunction, but this should be rejectddaises speculative concerns about a

injunction curtailing meeting room availability maese of increased use. (Library Memo., p. 42).



But the Library presented no evidence that the mgeboms are in high demand. And, to our
knowledge, only one other applicant has been tuawed/ as a result of the ban on “religious
services.” (Moore Aff., { 5). Even if these concematerialize, the Library is free to institute
neutral policies governing time and frequency & tesmaximize the availability of meeting
rooms. This is a far better approach than maimgithe blatantly discriminatory policy the

Library currently employs. Accordingly, a prelimnyanjunction is appropriate.

ARGUMENT

Plaintiff is likely to succeed on its First Amendmat free speech claim.

The Library does not dispute that Plaintiff's rébigs speech is constitutionally protected.
Rather, it labels Plaintiff’'s speech as a “religi@ervice,” which allegedly drains the speech of
any content that would otherwise be permissiblé@Library’s meeting roomsSge, e.g.,

Library Memo., p. 29 (twice describing Plaintifesent as a “pure” religious worship service
“divorced from other religious speech”)). But rédigs services, just like all other religious
speech, can communicate a religious point of viava gecular subject—which is exactly what
Plaintiff's speech does here. Thus, banning alfji@ls services constitutes viewpoint
discrimination. And the Library cannot find protect in the Establishment Clause; its guarantee
of neutrality is respected, not offended, whergrielis groups are given equal access to public

forums. As such, Plaintiff is likely to succeedtbe merits of its free speech claim.

A. Banning “religious services” is viewpoint discrimiration.

As written, the Library’s Meeting Room Policy proits both “religious meetings” and
“religious services,” but it concedes that it does enforce its ban on religious meetings.

Instead, it divides religious speech into two categs, one permissible and one impermissible.



The permissible category includes all speech tredgnts a religious viewpoint on a secular
subject matter. (Library Memo., p. 21). The impesiidle category is speech that constitutes a
“religious service,” (Library Memo., p. 19), whithe Library also refers to as “pure religious
worship services divorced from other religious speg(Library Memo., p. 29).

Applied to Plaintiff's proposed event, the Librgrgrmitted Plaintiff to discuss what the
Bible says about political involvement, but it piaited religious singing and prayer. (Compl., 1
27). It reached this conclusion even though, lkeBible study, both the prayer and singing
addressed participation in the political procesay®r and singing, the Library decided,
constitute “inherent elements of a religious sexVrohibited by the Meeting Room Policy.
(Compl., 1 27).

Oddly, the Library claims that Plaintiff labeled prayer and religious singing as a
“religious service.” (Library Memo., p. 7) (claimgrthat Mr. Purdy told a library representative
“that his group’s proposed event would not invodwey religious services, but his letter said
otherwise”); (Library Memao., p. 24) (claiming th&laintiff has drawn that distinction [between
religious worship services and other forms of lielig speech] for the Court.”).

The Library is wrong. Nowhere in Plaintiff's lettdoes it describe its event as a religious
service. (Compl., Ex. 4). It does not even usentbeds “worship” or “service.” Moreover, when
a library official specifically asked Mr. Purdy wiher this event was a religious service, the
Library concedes he said it was not. (Mell Aff5)Y Nonetheless, throughout its memorandum,
the Library repeatedly insists that Plaintiff's posed event constitutes a “religious service § 1t i
the Library—not Plaintiff—attaching this label.

To summarize the Library’s position, the MeetingoRoPolicy allows applicants to hold

religious meetings, but those meetings may notainrdgpeech elements, such as prayer or



religious singing, that would transform the meetimg a “religious service.” Such elements are
forms of “pure religious worship” that do not prasa religious viewpoint on a secular topic.
(Library Memo., p. 29).

1. Good News Clutand Widmar directly rejected the same argument the
Library raises here.

The Library contends that its Meeting Room Poigyiewpoint neutral because
religious worship is categorically distinct fromhet religious speech. (Library Memo., pp. 19-
22). The U.S. Supreme Court has considered—ancdte€je-this exact argument in bddood
News Club v. Milford Central Schod@33 U.S. 98 (2001), and Widmar v. Vincent454 U.S.

263 (1981). This Court should do the same.

a. Good News Club v. Milford Central School

In Good News Cluba school district opened its facilities to distriesidents for social,
civic, recreational, and entertainment events. 833 at 102. The local Good News Club sought
to hold weekly after-school religious meetingshe school cafeteriad. at 103. The Club’s
meetings included both religious singing and pratrex two “elements of a religious service”
that the Library objected to in Plaintiff's event:

The Club opens its session with Ms. Fournier talatigndance. As she calls a
child’s name, if the child recites a Bible verse thild receives a treat. After
attendance, the Club sings songs. Next Club mendvgyage in games that
involve,inter alia, learning Bible verses. Ms. Fournier then relat@&ble story
and explains how it applies to Club members’ livese Club closes with prayer.
Finally, Ms. Fournier distributes treats and thblBiverses for memorization.

Id. (quotation marks and citation omitted). The scheg@cted the Club’s application because, in
its view, the Club’s activities “were not a disciessof secular subjects . . . from a religious

perspective, but were in fact the equivalent afrelis instruction itself.’ld. at 104 (quotation



marks and citation omitted). The Supreme Court kated that this was unconstitutional
viewpoint discriminationld. at 112.

Looking first at Justice Souter’s dissent, he mdkesexact distinction the Library makes
in its memorandum between worship and other ralggpeech: “It is beyond question that
Good News intends to use the public school prenmse$or the mere discussion of a subject

from a particular, Christian point of view, but fan_evangelical service of worsHipd. at 138

(Souter, J., dissenting) (emphasis added). Worsdmnyices, Justice Souter argued, fell outside
the scope of the school’s limited public forum aheérefore could be properly excluded—even if
other religious speech must be allowked.at 139 n.3.(Souter, J., dissenting).

The majority disagreed. Even if a Club meeting ddae labeled as a “worship service,”
it may still present a Christian point of view osecular subject. “According to Justice Souter,
the Club’s activities constitute ‘an evangelicalvege of worship.” Regardless of the label
Justice Souter wishes to use, what matters isulbstance of the Club’s activitiedd. at 112 n.4
(citation omitted)see also idat 126 (Scalia, J., concurring) (“[W]e have prewlyuejected the
attempt to distinguish worship from other religigmseech”). Examining the substance of the
meeting, the Court concluded that “the Club’s atiig do not constitute mere religious worship,
divorced from any teaching of moral valuelsl”’at 112 n.4.

The Library relies heavily on this last phrase, athit reads as creating a “distinction
between religious worship and speech with a raligiaewpoint.” (Library Memo., p. 21). But
the Library is mistaken. The Court was simply pmigtout that the Club’s activities fell within
the purview of the forum. Had the Club attemptedrigage in worship that did not relate to
moral values, then the school could have excludfdm the forum, just as it could deny any

secular meeting that did not address a topic padih the forum. The relevant distinction was



between “mere religious worship” and worship telt Within the forum’s scope, not between
religious worship and other forms of religious sgeéVhether speech can be labeled as worship
is irrelevant; what matters is whether its contafis within what is permitted in the forum.

The Court found that the Club’s meeting, includitsgprayer and singing, involved
speech addressing secular subjects from a religietspective. “[T]he Club chooses to teach
moral lessons from a Christian perspective thrdiyghstorytelling and prayerfd. at 110;see
also id.at 111 (rejecting notion that “any time religidastruction and prayer are used to discuss
morals and character, the discussion is simphariptre’ discussion of those issues”). Thus,
although the meetings had elements that could seritbed only as “religious worship,” the
meetings nonetheless “address[ed] a subject otbem@rmitted under the rule . . . from a
religious standpoint.id. at 109.

Indeed, there was no difference between the Clabscation of Christianity in the form
of religious worship and “the invocation of teamWwgadboyalty, or patriotism by other
associations” in addressing a matter germane tpuhgose of the forum. Prohibiting the Club’s

meeting based on its religious nature thereforetitoted viewpoint discriminatioh.

b. Widmar v. Vincent

Widmaris equally controlling here. In that case, a stetiwersity made its facilities
generally available for registered student groujviies, but prohibited their use “for purposes

of religious worship or religious teaching.” 4543Jat 265. Prior to this prohibition being

! The Library attempts to distingui€kood News Cluby noting that the Court did not view the
Club’s activities as being any different than tte shown inLamb’s Chapel v. Center
Moriches Union Free School Districd08 U.S. 384 (1993), which the Library contenusribt
include religious worship. (Library Memo., p. 28ut the Library misunderstands the
significance of what the Court was saying. It wassaying—as the Library suggests—that
neither the Club’s meeting nor thamb’s Chapefilm involved religious worship. Rather, the
Court was saying that “both modes of speech uséigaus viewpoint” to address permissible
subjects, regardless of whether they could aldalied as religious worship.



enacted, a Christian student club had held regnésatings on campus that consisted of “prayer,
hymns, Bible commentary, and discussion of religioiews and experiencesd. at 265 n.2.

The club described their meetings as followed: haligh these meetings would not appear to a
casual observer to correspond precisely to a ioadit worship service, there is no doubt that
worship is an important part of the general atmesglild. at 283 (White, J., dissenting)
(quotation marks and citation omitted).

On this basis, the University discontinued the Gubeetings as violating their policy
prohibiting “religious worship and religious teacbi’ld. at 263. Like the Library here, counsel
for the University enforced the policy more narrpwhan it was written, “indicat[ing] that the
regulation would not bar discussion of biblicalteeMnder circumstances that did not constitute
‘religious worship.”Id. at 284 n.1 (White, J., dissenting) (citation ogdlt The Court held that
the regulation “discriminated against student geoapd speakers based on their desire to use a
generally open forum to engage in religious worsnid discussion.ld. at 269.

Just like the dissent Bood News CluftheWidmardissent argued that the University’s
policy was permissible because it properly dremea ‘lbetween verbal acts of worship and other
verbal acts.’ld. at 285. (White, J., dissenting). But the majofiéyly rejected that such a
distinction is possible:

[T]he dissent seems to attempt a distinction betvike kinds of religious speech

explicitly protected by our cases and a new clésslgious ‘speech acts,’

constituting ‘worship.” . . . [T]he dissent fails éstablish that the distinction has

intelligible content. There is no indication whengsng hymns, reading scripture,

and teaching biblical principles, cease to be siggieaching, and reading—all

apparently forms of speech, despite their religgusgect matter—and become
unprotected worship.
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Id. at 269 n.6 (quotation marks and citations omittédrordingly, the University was
prohibited from trying to distinguish between réhigs worship and other forms of religious
speech.

2. Plaintiff's prohibited speech expressed a religioupoint of view on a
topic permitted in the meeting rooms.

Here, the Library echoes the same argument thakdoel News Clublissent and the
Widmardissent made, and which was rejected by the mgjoriboth cases. It is trying to label
Plaintiff's event (or at least the prayer and siggias a religious service, thereby putting it
outside the purview of the forum. But the labah@t constitutionally relevanGood News Club
533 U.S. at 112 n.4, and has no “meaningful cotit&didmar, 454 U.S. at 269 n.Rather, it's
the event'ssubstancehat matters. Prayer and singing can be usedpess a religious point of
view on a secular subject—and Plaintiff's everd idear example of that.

As described in its letter to the Library, the Rtdf's event was specifically designed to
address only two topics: what the Bible teachesiapolitical involvement by Christians, and
the scope of Christians’ freedom to engage inipaliactivity in this country. (Compl., Ex. 4).
These are both permissible subject matters unédribivary’s meeting room policy. The Library
has consistently said that Plaintiff could holdatent discussing these two subjects, as long as it
did not include any prayer or religious singingo(pl., I 27; Library Memo., pp. 8-9).

Plaintiff's prayer and religious singing both adssed these permissible subject matters.
The prayer was intended to help the attendeesr hettkerstand, through seeking God’s
guidance, “the Church’s proper role in the politigeocess.” (Compl., 1 10). Similarly, the time
of singing was intended to thank God “for the fremdwve have in this country to participate in
the political process.” (Compl., 1 10). In so dqitlge singing teaches that our freedoms are

inalienable, being derived from our Maker.
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Our Nation’s history is replete with examples ofrjmdic songs and prayers that celebrate
our freedom from a distinctly religious viewpoifimerica the Beautiful,” for example, is our
National Hymn that celebrates the sacrifices madéhie freedoms we enjoy, while calling on
God to shed His grace on our NatfoAnd on D-Day, June 6, 1944, President Franklin D.
Roosevelt offered a famous patriotic prayer unitimg country and asking God for direction and
safety in fighting this waf¥.

Thus, just as the Good News Club used prayer agihgj to teach morals and character
development from a religious perspectiseeGood News Clufb33 U.S. at 110-11, prayer and
singing may be used to celebrate and teach abedtdbdoms Americans enjoy. And that is
exactly what Plaintiff sought to do here. As subtle, Meeting Room Policy discriminates on the
basis of viewpoint.

3. The Library’s reliance on Lamb’s Chapeland Faith Centeris
misplaced.

The Library nonetheless contends that the Supreouet @as found that “religious
worship is categorically different from other retigs speech,” citinggamb’s Chapel v. Center
Moriches Union Free School Districd08 U.S. 398, 389 n.2 (1993). (Library Memo.2p). But
that footnote says nothing of the sort. All it ség/that the school also denied Lamb’s Chapel
request to use its facilities for Sunday serviessl that the church did not challenge this denial
in court. The Court expressly stated that the trgliof this denial [was] not before [the Court].”

Id.

2 SeeWikipedia, America the Beautiful, http://en.wikigadrg/wiki/America_the_Beautiful
#Lyrics (last visited on May 23, 2008).

% The full text of the prayer is available at Ourddments: D-Day,
http://www.fdrlibrary.marist.edu/odddayp.html (lassited on May 23, 2008).
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Faith Center Church Evangelistic Ministries v. Géov480 F.3d 891 (9th Cir. 2007) also
acknowledges that religious worship may, and alrabsays does, express a religious viewpoint
on a secular subject. It specifically noted thaitiCenter engaged in discussing the Bible,
prayer, and singing, all of which “convey a religgoperspective on subjects that are or have
been permitted in” the forunid. at 914;see also idat 917 (describing singing and prayer as
“permissible components of religious speech” anatrasting them with “impermissible
religious worship”). Indeed, the Ninth Circuit axdwledged that “[i]t is difficult to imagine . . .
that religious worship could ever truly be divordemm moral instruction or character
development.’ld. at 915 n.14. Thus, in the court’s view, mosn(tf all) worship conveys a
religious perspective on a secular topic (morarutdion or character development), and could
not have been excluded from the forum.

Faith Centerdistinguished such worship fromure religious worship,” which is “not a
secular activity that conveys a religious viewpaintotherwise permissible subject mattéd.”
at 915 (emphasis added). In the sparse recordeébgfdhe only evidence the court had about the
substance of Faith Center’s event was a flyer d@agrthe disputed portion of the event as a
“praise and worship” servicéd. at 903. There was no further description of th&ise’s subject
matter, so there was no way for the court to datenf it addressed a subject that was otherwise
permitted in the forum. Moreover, according to toert, Faith Center admitted that its “praise
and worship” service was “pure religious worshilgl”at 918. Under those circumstances, the
court held that the praise and worship servicedbelexcluded from the forum.

Faith Centerdoes not support the Library’s novel propositibattengaging in prayer or
religious singing automatically transforms speettb pure religious worship that is incapable of

addressing a secular topic from a religious petspedlaintiff provided the Library a detailed
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description of its event, so the Library was fudlyare that the prayer and singing addressed a
topic allowed in the forum. Plaintiff has never dased it as “pure religious worship” or as a
“religious service.” The Library is the one attempgtto attach those labels to Plaintiff’'s event.
As such, undeGood News ClupVidmar, andFaith Center the Library is discriminating on the

basis of viewpoint by prohibiting Plaintiff's eveas originally constituted.

4. The Library’s reliance on Bronx Household of Faithis also misplaced.

The Library citeBronx Household of Faith v. Community School DistNo. 10 127
F.3d 207, 216-17 (2d Cir. 1997)8fonx I') for the proposition that “there is no fundamental
right to free speech in a limited forum from whidrious times [sic] of speakers and subjects
are properly excluded, nor is the free exerciseeligion a fundamental right in a limited public
forum.” (Library Br., p. 38)Bronx linvolved a church that challenged a school dispaticy
that made school facilities available to commuagtyups to rent, but prohibited “religious
worship and religious instructionld. at 210. The court held that the school district bpened a
limited public forum, and that the rental policy sugasonable and viewpoint neuttdl.at 215.

But the Second Circuit later reversed course afivaregfd a preliminary injunction
against the school district’s ban on religious wgrsand instructionBronx Household of Faith
v. Bd. of Educ. of City of New Yof31 F.3d 342 (2d Cir. 2003)Bfonx II"). The Second
Circuit noted that when the Supreme Court granggtiazari inGood News Cluht wanted to
resolve a conflict among the circuits “on the gimstvhether speech can be excluded from a
limited public forum on the basis of the religioweture of the speech,” and citBcbnx | as part
of the split.Id. at 352 (citingGood News Clufb33 U.S. at 105). ApplyinGood News Clukthe
Second Circuit looked at the substance of the ¢hsirgorship services, which included

elements such as prayer, the singing of Christimgs, and communion, and found that “it
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cannot be said that the meetings of the Bronx Hmldeof Faith constitute only religious
worship, separate and apart from any teaching oéhvalues.”ld. at 354 (citingGood News
Club, 533 U.S. at 112 n.4). Because other groups Wienwed to undertake the teaching of
morals and character development on school prentlseschool was engaging in
unconstitutional viewpoint discriminatiofd.

Thus, the most recent Second Circuit decisionhenrerits in that ca$e-which the

Library fails to cite in its memorandum—is fully msistent with Plaintiff's position here.

B. The Library has failed to articulate a valid Estabishment Clause concern.

The Library raises a single interest which it claiim sufficiently compelling to justify its
viewpoint discriminatory meeting room policy: avimd an Establishment Clause violation.
(Library Memo., p. 27). But courts have consisteatjreed the Establishment Clause does not
require the government to deny equal access torgowent facilities for religious expression,
including worship.

In Hawley v. City of Clevelandor example, the Sixth Circuit rejected an Estiivhent
Clause challenge to a chapel in Cleveland Hopkiterhational Airport run by the Catholic
Diocese. 24 F.3d 814 (6th Cir. 1994). The chapel axailable for “meditation, reflection,
prayer, and quiet time throughout the day and eargning, and for more formal worship
services.”ld. at 819. The airport had a policy allowing othensprofit service organizations to

utilize space in the terminal, and based on thiatydthe City cannot deny equal access to the

* The Second Circuit issued a third opinion in theeclast yeaBronx Household of Faith v. Bd.
of Educ. of City of New Yark92 F.3d 89 (2d Cir. 2007)Btonx III"). But the court did not

reach a decision on the merits of the case beames@idge thought the ban on worship services
discriminated based on viewpoint, one judge thoitghiis viewpoint-neutral, and the third
judge thought the case was not ripe for adjudiodbecause the school district had revised its
rental policy and had yet to enforce the revisediva against the churchd. at 91.
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Diocese.”"Hawley v. City of ClevelandNo. 83CV-3402, 1991 WL 193518, at *6 (N.D. Ohio
July 19, 1991)affirmed 24 F.3d at 822 (Ex. 1).

Hawleyreflects the fundamental Establishment Clauseirepent of government
neutrality towards religion. And the “guaranteenetitrality is respected, not offended, when the
government, following neutral criteria and evenlehg@olicies, extends benefits to recipients
whose ideologies and viewpoints, including religianes, are broad and diverdedsenberger
v. Rector and Visitors of Univ. of Virginial5 U.S. 819, 839 (1995) (citations omittesBe also
Mitchell v. Helms530 U.S. 793, 809 (2000) (plurality) (explainitngit the Court has relied on
the principle of neutrality in consistently “uphoid aid that is offered to a broad range of
groups or persons without regard to their religipn.

Thus, when religious groups utilize a forum thad baen opened for a wide array of
expression, there is no risk that the reasonalsEopewill mistakenly infer that the government
is endorsing religioR.This is true even in the context of public schpalsere concerns about
improper governmental endorsement of religion a&ightened:

[The school’s] fear of a mistaken inference of asdment is largely self-

imposed, because the school itself has control argimpressions it gives its

students. To the extent a school makes clearttheggognition of respondent’s
proposed club is not an endorsement of the vieviseo€tlub’s participants,

® The Library appears confused about the propedatarunder the “endorsement test.” It argues
that allowing worship would cause “a reasonablesoles to perceive that the government was
endorsing religion.” (Library Memo., p. 31). Elsesvh, however, it argues that the “casual
observer” should not be deemed familiar with thierary’s Meeting Room Policy because “there
is no empirical evidence to support such a findifigbrary Memo, p. 28). The Library

provides no legal authority for its “casual obsehatandard. And its demand for empirical
evidence contradicts its own acknowledgement tiatiteasonable person standard is an
objective standard.” (Library Memo., p. 32). Thasenable observer in the endorsement test
“must be deemed aware of the history and contetttetommunity and forum in which the
religious speech takes plac&bod News Clufb33 U.S. at 119 (quotation marks and citation
omitted).
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students will reasonably understand that the s¢hofficial recognition of the
club evinces neutrality toward, rather an endorsgrog religious speech.

Bd. of Educ. of Westside Cmty. Schs. v. Merg& U.S. 226, 251 (1990) (citation omitted).
Indeed, “if a State refused to let religious groups facilities open to others, then it would
demonstrate not neutrality but hostility towardgign.” Id. at 248.

It is not surprising, then, that the Library didt ode any case in its memorandum holding
that the government requiredby the Establishment Clause to exclude or expeligious
speaker from a public meeting space. Evaith Center upon which the Library so heavily
relies, only held that the Free Speech Clallesvedthe government to exclude pure religious
worship from a limited forum. 480 F.3d at 918. éver suggested that the Establishment Clause
requiredthe government to do so.

Nonetheless, the Library contends that this cassemts three “unique circumstances”
that “Establishment Clause case law has never assgiglle’ (Library Memo., p. 31). In fact, there
is substantial case law on all three. And none ideoany support for the Library’s alleged
Establishment Clause interest.

1. The Establishment Clause does not prohibit religios speech,
including religious services, in public facilities.

The first “unique circumstance” is that “religiossrvices, unlike other types of religious
speech or discussion, are almost exclusively mellildings or spaces dedicated to that specific
purpose.” (Library Memao., p. 28). Putting aside thet that the Library provides no factual
support for this clain,it is unclear what point the Library is tryingizake, or how this is a

“unique circumstance.”

® It is highly unlikely that the Library could evprove this claim. It is very common for
churches to meet in public facilities such as sthand community centers. For example, the
Fourth Circuit noted ifrairfax Covenant Church. Fairfax County School Boattat in a given
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If the Library believes this is the first case agk$ing religious worship in a government
facility, it is wrong.Hawley, for example, involved an airport chapel run by @atholic Diocese
that was used for, among other things, “formal Wwgrservices.” 24 F.3d at 819. And, as
discussed above, botidmarandGood News Clulmvolved clubs engaging in religious
worship. Even the dissents in those cases ackngetethat the Establishment Clause does not
prohibit worship services in public facilitieGood News Clulb33 U.S. at 141 (Souter, J.,
dissenting) (“[T]he Establishment Clause d[oes]lmant a religious student group from using a
public university’s meeting space for worship.”);. Widmar, 454 U.S. at 282 (White, J.,
dissenting) (“A state university may permit its peoty to be used for purely religious services
without violating the First and Fourteenth Amendisei.

There are many other such cases, including soméhidibrary cites in its
memorandum. Ifrairfax Covenant Church v. Fairfax County Schoo&R, the Fourth Circuit
held—over the same Establishment Clause defensedraere—that a public school could not
charge a church more than other non-profit groapsse its facilities for its Sunday morning
church services. 17 F.3d 703, 708-09 (4th Cir. 1984d inConcerned Women for America,
Inc. v. Lafayette Countyhe Fifth Circuit held, also over an Establishinélause defense, that a
library could not prohibit its auditorium from bgmused to “discuss family and political issues,
pray about those issues, and seek to apply Bilgigatiples to them,” which is indistinguishable
from the Plaintiff’'s proposed event here. 883 RB2¢d33-34 (5th Cir. 1989).

Thus, the Library is clearly wrong when it saysttlja]o court has ever held that the

United States or Ohio Constitutions require a goremt who opens up a public space to

year, as many as 91 churches had used public sfauilities within a single school district. 17
F.3d 703, 705 (4th Cir. 1994). If, as the Libraontends, the Establishment Clause prohibits
religious worship services from taking place in gament facilities, then the 91 churches in this
one school district would be required to find a maeeting place.
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community groups to open up that same space figniaas worship services.” (Library Memo.,
p. 42). As discussed above, casesWidmar, Good News ClulBronx Il, and others have
struck down policies that have opened up meetiagesfior community groups but denied
religious groups equal access, including for religiworshipSee also Church on the Rock v.
City of Albuquerque84 F.3d 1273, 1281 (10th Cir. 1996) (holding tihat Establishment Clause
was not a “compelling interest that justifies [ttiy’s] policy prohibiting sectarian instruction
and religious worship at its Senior CentersGjegoire v. Centennial Sch. Dis@07 F.2d 1366,
1382 (3d Cir. 1990) (holding that a religious grabat was entitled to use public school

facilities for religious discussion was entitledetogage in religious worship as well).

2. Allowing religious services during the Library’s operating hours does
not raise Establishment Clause concerns.

The second “unique circumstance” the Library setthfis that “Plaintiff's proposed
religious service would take place during the Lipisnormal operating hours.” (Library Memo,
p. 28). Again, this is not a unique circumstana tEstablishment Clause case law has never
addressed.” (Library Memo., p. 31). The SupremerCand other courts have addressed this on
several occasions, finding it constitutionally leneant.

In Good News Clubfor example, the Club’s meetings followed reg@enool activities
so closely that the Good News instructor had td webegin the meeting until the classroom
was clear. 533 U.S. at 144 (Souter, J., dissentifityg school argued that this close proximity in
time made it more likely that children would pexeethat the school was endorsing the club. But
the Court rejected this argument, explaining tlcatnsistent with.amb’s ChapeandWidmar,
the school could not deny equal access to the ©oludnytime that is generally available for

public use,” regardless of whether school was gsisa. 533 U.S. at 114 n.5 (emphasis added).
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Similarly, inPrince v. Jacobya school district enacted policies allowing a#lty-recognized
student clubs to “meet during student/staff timerdyschool hours.” 303 F.3d 1074, 1078 (9th
Cir. 2002). The district refused to recognize ai§ttan student club whose goal was, in part, to
“[e]lvangelize [its] campus for Jesus Christ” andovénlisted a “Worship Leader” officer who
was required to “select the praise and worship samgl lead the World Leaders Club in prayer
and worship.1d. at 1097 n.1 (Berzon, J., dissenting).

The dissent argued, just like the Library heret ttiee Establishment Clause forbids
student religious activities in the public schouolling during periods when the students are
compelled by law to attend school in that building. at 1099 (Berzon, J.,dissenting). The
majority strongly disagreed, holding that it “doext violate the Establishment Clause for a
public school to grant access to its facilitiesaorligion-neutral basis to a wide spectrum of
student groups, including groups that use meetingis for sectarian activities, accompanied by
some devotional exercisesd. at 1092 (quotation marks and citation omittedy]&condary
school students are mature enough and are likalpderstand that a school does not endorse or
support student speech that it merely permits noraliscriminatory basisld. at 1094 see also
Ceniceros v. Bd. of Trustees of the San Diego &uhffich. Dist.106 F.3d 878 (9th Cir. 1997)
(holding that the Establishment Clause did noifyst school’s prohibition on religious student

clubs meeting during lunch while school was in Eggs

3. Paying to maintain the forum for a wide array of groups only confers
an incidental benefit on religion that does not rase Establishment
Clause concerns.

The third “unique circumstance” the Library raiseghat it would allow religious
worship services to be conducted for free in a guwent building. (Library Memao., p. 30).

Again, this concern has been addressed and rejegteulltiple courts. ItHawley, the Sixth
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Circuit rejected the argument that the city’s fegltito charge the diocese a fair market rent
constitutes impermissible aid to religion in viatet of the Establishment Clause.” 24 F.3d at
820. Similarly, inFairfax Covenant Churglithe school argued that a “below-market renta rat
to churches amounts to a direct financial subsidy/therefore establishes a religion in violation
of the Establishment Clause, relying ®chool District of Grand Rapids v. Ball . .” 17 F.3d at
708. The Library makes the same argument, and liexs onBall for support. (Library Memo.,
p. 31).

The Fourth Circuit explained the{idmar“rejected these very arguments” and held that
“the costs of maintaining a public forum do not adee the views and beliefs of those using the
forum.” Id. at 708 Rosenbergeheld likewise. 515 U.S. at 842-43 (allowing seetamlctivities
and devotional exercises in government meeting rdoes not violate the Establishment Clause
“even where the upkeep, maintenance, and rep#edgcilities” are paid by the government);
see also Gentala v. City of Tucs@i3 F.3d 1055, 1061 (9th Cir. 2000) (Establishin@&ause
did not prohibit City from refunding costs of aneet described as “a time of praise and worship
with singing and prayer” as part of a neutral pamgrthat help fund civic events).

Furthermore, the Library already allows churches aier religious organizations to use
its meeting rooms for free. The Meeting Room Poégpressly provides that “committees
affiliated with a church (such as a church boarttudtees) will be allowed to use the meeting
rooms.” (Compl., Ex. 1). And the Library notes t&t Agatha’s Catholic Church, the Upper
Arlington Christian Assembly, and the Covenant Byésrian Church have all used meeting
room facilities within the past few months. (MelffA | 9). This completely undermines the

Library’s claim that the Establishment Clause fdshit from “employ[ing] its facilities or funds
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in a way that give any church, or all churchesatgestrength in our society than it would have
by relying on its members alone.” (Library Mema. 3p).

Thus, none of the three circumstances the Librages are unique or constitutionally
relevant. As such, it has failed to present a viaithblishment Clause interest justifying its
discriminatory Meeting Room Policy.

4, The Library’s reliance on cases addressing unatteret! religious
displays is misplaced.

The Library also cites a series of cases involMiag Commandment and creche displays
and tries to analogize the Plaintiff's event totsadisplay. (Library Memo., pp. 29-30But all
of these cases are readily distinguishable bedheyanvolve government-sponsored,
unattended displays. In those cases, the govermaigenbt open up a forum with neutral criteria
for private citizens to put up their own displaybus, these cases do not control here.

In fact, in cases where the government has opemedforum for private displays, courts
have repeatedly rejected the notion that suchuarfonust exclude religious displays to comply
with the Establishment Claus®ee, e.g., Capitol Square Review & Advisory BRinette 515
U.S. 753 (1995) (upholding constitutionality of @vately-sponsored cross being displayed in a
state-owned plaza, where the state had permittadiety of other unattended displays as well);
Kreisner v. City of San Diegd F.3d 775 (9th Cir. 1993) (rejecting Establishin€lause

challenge to a religious display in public park wéhether unattended displays were allowed).

" The Library relies on the following cas&@ounty of Allegheny v. ACLU Greater Pittsburgh
Chapter 492 U.S. 573 (1989) (créche display in countyrtmuse),ACLU of Ohio Foundation,
Inc. v. Ashbrook375 F.3d 484 (6th Cir. 2004) (judge put up Tem@wndments display in
courtroom);ACLU of Kentucky v. Grayson Counlyo. 4:01CV-202-JHM, 2008 WL 859279
(W.D. Ky. Mar. 28, 2008) (Ten Commandments dispragounty courthouse). The Library also
relies onDoe v. Village of Crestwoo®17 F.2d 1476 (7th Cir. 1990), which involvedtg-c
sponsored festival where a Catholic mass was ceedud. at 1478. The court specifically
noted that there would have been no Establishmianis€ concerns with having the mass in a
public forum had a private organization sponsohedeventid.
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5. Eliminating its ban on religious services would redce, not increase,
the Library’s entanglement with religion.

If the Library drops its ban on “religious servigaswill no longer be required to screen
each application to determine if any aspect oftfent constitutes an “inherent element of a
religious service.” (Compl., 1 27). The Meeting RoBolicy would be entirely neutral toward
religion—as the Establishment Clause requires.adeimpting to draw a line between pure
religious worship and other forms of religious sge&would require the [Library]—and
ultimately the courts—to inquire into the significae of words and practices to different
religious faiths, and in varying circumstances oy $ame faith. Such inquiries would tend
inevitably to entangle the State with religion imanner forbidden by our case®Vidmar, 454
U.S. at 269 n.6 (citation omitted).

Yet the Library contends that dropping its prohdsiton religious worship services
would actuallyincreaseits entanglement with religion: “the Library woubé required to review
applications from various religious groups to deti@e what among of a number of religious
practices (e.g., receiving communion, faith heallmaptism, exorcism, snake handling, or
animal sacrifice), it should allow in the libragnd which it should not.” (Library Memo., p. 32).
That is not true. As explained in Section IliBfra, specifically targeting religious practices in
this way would violate the Free Exercise Clause.

The Library may address these concerns by enagéintgal and generally applicable
regulations which it feels are necessary for thealies to properly function. For example, the
Library may require groups using the meeting roton®frain from consuming food or
beverages. But it may not prohibit users from camag food or beverages solely because they

are doing so for religious reasons (e.g., receigmmmunion).
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The Library also contends that it would becomeearentangled with religion because
“when more than one religious group sought to heemeeting room for services at the same
time, then the Library would be put in the unteegmbsition of having to pick and choose
among these groups.” (Library Memo., p. 32). Bet lheeting Room Policy already makes its
meeting rooms available on a first-come, first-sdrvasis (Compl., I 12), and this same
standard may (and should) be applied equally tgioeis groups.

As such, the Library’s contention that Plaintgfattempting to “forc[e] the government
to relinquish all control over the manner in whitshproperty is used once a speaker asserts that
it wants to use that property to present a ‘religisiewpoint™ is entirely unfounded. (Library
Memao., p. 33). The First Amendment, properly untterg, merely requires equal access—
which is all Plaintiff is seeking here.

C. The Library’s ban on religious services is also aantent-based restriction in a
designated public forum.

To create a designated public forum, “the goverrimarst intend to make the property
‘generally available’ to a class of speakeitkansas Educ. Television Comm’n v. ForliE3
U.S. 666, 678 (1998). The Library has made its mgeboms generally available to non-profit
community groups. It does not dispute that Pldifaifs within this category of speakers, but
contends that the meeting rooms are not genenadljadle because groups do not have “carte
blanche access to them.” (Library Memao., p.14). Buually every government facility opened
for public use requires users to get prior perraigsif nothing more than to ensure availability
and maintain the orderly function of the facilirequiring permission, by itself, is therefore of
little relevance.

Rather, the relevant inquiry is whether the appliceprocess is merely ministerial, or if

it requires individualized, non-ministerial judgnie@bout who would be allowed to use the
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forum.Forbes 523 U.S. at 679-8@ee also Cornelius v. NAACP Legal Defense and Educ.
Fund, Inc, 473 U.S. 788, 804 (1985). Forbes a political candidate sued a television
broadcaster for excluding him from a televised odawe debate. The Court held that the debate
was not a designated public forum because the baséer “did not make its debate generally
available to candidates for Arkansas’ Third Congiesal District seat.” 523 U.S. at 680. Rather,
it “made candidate-by-candidate determination®asghich of the eligible candidates would
participate.”ld. Specifically, it evaluated the public’s perceptiaf the candidate, his financial
support, and whether he had generated interest@h &nd national medi&d. at 682. After
conducting this evaluation, the broadcaster excluttgbes because his candidacy “had
generated no appreciable public interelst.’at 682.

The Library’s application process, by contrastarsmore ministerial. The Meeting
Room Reservation form requests the name, contertation, and a basic description of the
group submitting the application. (Compl., Ex. This is needed to ensure that the applicant
falls within the “class of speakers” which the foris open to. The form also asks applicants to
check a box next to the type of meeting they wishave, and provides two lines to describe the
meeting’s purposdd. There is no individualized assessment of the img'stcontent. The
Library does not pick and choose which groups ¥ giccess to, but makes the meeting rooms
available to “all groups in the communityd. In fact, the Library identified only one othemt
where it enforced its ban on “religious servicéd'fiere the government, “grants permission as a
matter of course,” courts will “infer an intentdesignate property a public foruntJhited Food
& Commercial Workers Union, Local 1099 v. Southvi@isio Reg’l Transit Auth,. 163 F.3d

341, 350 (6th Cir. 1998).
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The Library also contends that its meeting rooresn@n-public forums because they
may not be used for “commercial, religious, or pcdil campaign meetings,” for “religious
services,” or for financial seminat$d. But designated public forums often include such
limitations, and those used here are quite narfdwv@y do not diminish the fact that the Library’s
policy reflects the intent to provide information a sweeping range of subjec@&e idat 355
(explaining that the government “may not demonstnattent to keep [a] forum nonpublic simply
by declaring a purpose that involves excluding grted speech based on its content”) (citation
omitted).

Pfeifer v. City of West Allj®91 F.Supp.2d 1253 (E.D. Wis. 20@9)nstructive on this
point. Pfeiferinvolved a library meeting room policy very sinita the one here. It was open for
use by “nonprofit educational and cultural agentils at 1256. But it prohibited “commercial
sales presentations,” “religious services or irgdtam,” and “meetings that are politically
partisan.”ld. Despite these exclusions, the court concludedttigglibrary’s meeting room was a
designated public forunhd. at 1266.

Evaluating these restrictions, tRé&eifercourt noted that the restriction on commercial
speech was “very narrow” because non-profit grqthms class of speakers for which the forum

was opened) “do not usually make commercial salesgmtations.Id. at 1262. The ban on

8 QuotingCampbell v. St. Tammany Parish School Boagl F.3d 937, 943 (5th Cir. 2000), the
Library accuses Plaintiff of trying to “reach fam affirmative preference for religious speakers
over political speakers,” since Plaintiff does oballenge the Library’s bar on political groups.
(Library Memo., p. 24). This is ironic becausetmapplication to use a meeting room, Plaintiff
described itself as a “public policy organizatioaxplained that each aspect of its event
addressed politics, and noted that this was ofigevkral events leading up to the March 4
elections.” (Compl., Ex. 3). Yet the Library didtrreject Plaintiff's event pursuant to its ban on
political groups. Plaintiff is therefore not reaatpifor an “affirmative preference.” It merely
wants to be allowed to speak freely from its religs perspective the same way it was permitted
to speak freely from its political perspective.
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politically partisan speech was also very narrdw, ¢ourt explained, because it “covers only a
small subcategory of political speech,” namelyjtpral party meetingdd. at 1262-63.

The same is true here. The Library has openedtiwenf for non-profit community
groups, which are unlikely to engage in commersyedech. It prohibits only a narrow subset of
political speech, campaign meetings, but allowsoad array of political speech, including
Plaintiff's discussion of what the Bible teachesuatipolitical involvement. (Compl., Ex. 1).
And, although the policy prohibits “religious mewggs,” the Library admits that it does not
enforce this aspect of the policy and actuallyvedl@ “wide array of religious discussion
activities.” (Library Memo., p. 25). This furtheeohonstrates the Library’s intent to make the
meeting rooms “generally available” to non-profihamunity groups.

In Concerned Women for Amerjdae Fifth Circuit addressed another very similar
library meeting room policy, which opened the fiagil

for use of groups or organizations of a civil, awdtl or educational character, but not

for social gatherings, entertaining, dramatic patiuns, money-raising, or

commercial purposes. It is also not available feetings for social, political,

partisan or religious purposes, or when in the fo€lgt of the Director of Branch

Librarian any disorder is likely to occur.
883 F.2d at 33. But the library refused to alloweaent, much like the one here, designed to
“discuss family and political issues, pray abowtsthissues, and seek to apply Biblical principles
to them.”Id. at 33-34. The Fifth Circuit upheld a preliminanjunction motion, holding that the
plaintiff had shown “a substantial likelihood ofoping that the library has created a public
forum.” Id. at 34.

Moreover, the Library has not established a “retahip between the reasons for [its]

restriction on access and the forum’s purposaited Food 163 F.3d at 351. The Library’s

stated purpose for the forum is to provide a laratfor cultural activities and discussion of
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public questions and social issues.” (Compl., BxBlt specifically excluding “religious
services” does not further this purpose. The Lipamtends that it does so because of the
“controversy and distraction” a religious servicayncause. (Library Memo, p. 17). But the
Library welcomes other “controversial” speech, sasla video presentation on Abu Ghraib, as
well as a broad array of other political and ra@igs speech. (Mell Aff., 1 9). The Library also
claims the exclusion is necessary because eventst‘ioe conducted with a minimum of noise.”
(Library Memo., p.16§.But this concern is not unique to “religious sees,” and cannot justify
the Library’s narrowly targeted ban.

In short, the Library has made its meeting roomsegaly available to a class of
speakers, community groups, to use for a broad afrtopics. This constitutes a designated
public forum. And because the Library admits thsbian on “religious services” is content-
based (Library Memo., p. 19), the meeting roomqyois subject to strict scrutinfputnam Pit,
Inc. v. City of Cookeville221 F.3d 834, 843 (6th Cir. 2000).

Il. Because the Meeting Room Policy excludes speech azwhduct solely because it is
religiously-motivated, Plaintiff is likely to succesd on its free exercise claims.

The Library makes two principle arguments for whigelieves Plaintiff's free exercise
claims must fail. First, it claims that the Firsm&ndment and Article I, Section 7 of the Ohio
Constitution only protect those religious belidfattare “mandated” by a particular religion.
(Library Memo., pp. 34-35). Second, it claims ttiese constitutional provisions only protect

against total bans on particular religious acegti(Library Memo., pp. 35-36). Since Plaintiff is

® To the extent the Library contends that its litiitas on noise shows that it did not intend to
open a public forum, that argument should be regectime, place, or manner restrictions such
as this have “little relevance to forum analysistause they do not limit who may access the
forum or what topics they can addreBeifer, 91 F.Supp.2d at 1262. The same is true for the
Library’s rental fee charged to for-profit entiti@gpon which the Library also relies. (Library
Memo., p. 15).
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free to exercise its religion in places other th@nLibrary’s meeting rooms, the argument goes,
Plaintiff's free exercise rights are not implicat@&bth arguments must fail.

A. The Free Exercise Clause protects all religiously-otivated conduct, not just
that which is mandated.

The Library argues that Plaintiff has not articatht sufficient burden on its exercise of
religion to trigger protection under the Free ExgrcClause because it “has not proffered any
evidence that the religious beliefs of its membex@ndates’ that they conduct religious worship
services in a public library or anywhere outside pinovince of a recognized church.” (Library
Memo., pp. 34-35). But that is not the proper ggad. Plaintiff need only show that its belief is
sincere—a proposition that the Library does ngpulis. It need not show that its religious
conduct is “mandated” by its beliefs.

This principle is well established. Blanken v. Ohio Department of Rehabilitation and
Correction this Court concluded that a “state may not piibsca religious activity with
impunity, without a compelling justification, meydbecause the exercise of a religious practice
is optional to the practitioner.” 944 F.Supp. 135365 (S.D. Ohio. 1996%ee also Tenafly Eruv
Ass’n, Inc. v. Borough of Tenafi$09 F.3d 144, 171 (3d Cir. 2002) (“Neither thga@me Court
nor our Court has intimated that only compulsotigreus practices fall within the ambit of the
Free Exercise Clauselpvitan v. Ashcroft281 F.3d 1313, 1319 (D.C. Cir. 2002) (“*A
requirement that a religious practice be mandatoryarrant First Amendment protection finds
no warrant in the cases of the Supreme Court trigicourt”).

Requiring religious compulsion would create a lajgiroblems. Requiring religious
compulsion to make a free exercise claim “would therisk of excluding practices which are
generally believed to be exercises of religion Wwpif protection.”Blanken 944 F.Supp. at

1365 (quotation marks and citation omitted). Faragle, Christian denominations have various
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opinions about the importance of regularly attegdiorship servicedd. Following the
Library’s logic, for those denominations that dd n@andatesuch attendance, “a state could
burden such activities without a compelling intérfelsl.

Moreover, determining whether a religious pract&ceandatory or optional would
require courts to inquire into “the centrality arpcular beliefs or practices to a faith,” and the
“validity of particular litigants’ interpretationsf those creeds,” tasks that are “not within the
judicial ken.”Employment Div., Dept. of Human Res. v. S#i4d U.S. 872, 887 (1990)
(quotation marks and citation omitted). The Libtanyroposed standard directly contradicts
these basic First Amendment principles.

B. The Free Exercise Clause prevents the Library frondenying Plaintiff access
to a forum solely because its speech and conduct@igious-motivated.

The Library also claims that the Free Exercise §das not implicated here because
Plaintiffs members “are free to practice theirigan; they or any other group just cannot
conduct their religious services in the Library’seting rooms.” (Library Memo., p. 36). The
Free Exercise Clause is not so limited. It prokiliite government from discriminating against
religiously-motivated conduct in allocating “thglnis, benefits, and privileges enjoyed by other
citizens.”Lyng v. Nw. Indian Cemetery Protective Asgl@5 U.S. 439, 449 (1988). This applies
“not only when a coercive law or regulation prolslyeligious conduct,” as the Library
contends, “but also when government denies relggamherents access to publicly available
money or property.Tenafly 309 F.3d at 169 (citin§herbert v. Vernei374 U.S. 398, 404-05
(1963)).

Here, the Library is denying Plaintiff access too#imerwise available forum solely on the
basis that it seeks to exercise its religion infdram. Apart from its religious nature, Plaintgf’

speech and conduct falls well within the parametérghat is permitted under the Meeting
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Room Policy. For example, the Library does not oibitalking or silent meditation in its
meeting rooms; but it does if motivated by a demireommunicate to God through prayer. Nor
does the Library prohibit singing, so a group caiity “Amazing Grace” as part of a
presentation on the abolitionist movem&HBut a group could not sing the same song if done t
worship God.

Similarly, the Meeting Room Policy allows food athinks in some of its meeting
rooms. (Compl., Ex. 1). So one can eat food orkdama refreshment. But if done with a
religious motivation, such as taking communion eebrating a Seder, that exact same conduct
is prohibited. (Library Memo., p. 32 (noting thanemunion is not currently allowed under the
Policy)). Prohibiting religiously-motivated actives in a government forum—when the same
activities are permitted in the forum if done famareligious reasons—blatantly violates the
Free Exercise Claus8ee, e.g., Church of the Lukumi Babalu Aye, Indialeah 508 U.S. 520,
536-37 (1993) (striking down law that prohibitedlikg animals for religious ceremonies but
allowed killing animals for food or recreationalrting); Fraternal Order of Police v. City of
Newark 170 F.3d 359, 365 (3d Cir. 1999) (Free Exercisai§e prohibits the government from
“deciding that secular motivations are more impmirtaan religious motivations”).

The fact that Plaintiff may exercise its religidsevhere is irrelevant. Burdening access
to a forum is sufficient to trigger the Free ExeecClause’s protection. Fairfax Covenant
Church for example, the Fourth Circuit held that a sdlsomeeting room policy charging

religious groups a higher rate to use its facsitimterferes with or burdens the Church’s right to

10«“Amazing Grace” was written by John Newton, whauationed his career as a slave trader
after a violent storm that hit his slave ship, ppdimg him to convert to Christianit§see
Wikipedia, Amazing Grace, http://en.wikipedia.orgéilAmazing_grace (last visited on May 20,
2008). The song Amazing Grace is widely associafiéit his slave-trading past and his fight to
end slave traffickingld.
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speak and practice religion protected by the Fregdise Clause.” 17 F.3d at 707 (citation
omitted). If the Free Exercise Clause prohibitsgbeernment from charging more for citizens
to use a forum for religious exercise, it certaial§o prohibits the Library’s outright ban.

The Library attempts to distinguigtairfax Covenant Churcbn the basis that it was held
to be a designated public forum, and the meetinghsohere are not. But the Library cites no
authority suggesting that the nature of the foramelevant to a Free Exercise claim. Rather, the
only relevant inquiry is whether the governmentidersomeone a right or benefit based on
religiously-motivated conduct, but provides the éfégnvhen the same conduct is not religiously-
motivated.Church of the Lukumi Babalu Ay®08 U.S. at 536-37. That is precisely what the
Meeting Room Policy does here.

II. The Library can only satisfy its duty under the Equal Protection Clause by
providing equal access, not merely by enforcing thpolicy consistently.

The District claims Plaintiff’'s equal protectioragh must fail because Plaintiff's event
was subject to “the same limitation imposedatirgroups seeking to use its meeting room
space.” (Library Memo., p. 38). In other words, thierary is arguing that it cannot violate the
Equal Protection Clause as long as it applies ggtihig Room Policy in the same manner on all
groups. But this puts form above substance. Apglyialicies across the board is not the same as
giving equal treatmen$ee, e.g., Rumsfeld v. Forum for Academic anduikistal Rights, Ing.
547 U.S. 47, 56-57 (2006) (holding that universiti@iled to provide military recruiters with
equal access to their campuses even though theysedheir non-discrimination requirement
in the same manner on all recruiters).

Rather, the proper inquiry is whether the MeetimgpiR Policy’s enforcement results in
equal access to the forum. As explained aboveyigeting Room Policy discriminates against

religious groups on its face. It has broadly opeméarum for community expression, but
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prohibits conduct solely because it is religiousigtivated and speech that encompasses a
viewpoint that is unique to religion (i.e., “inh@teslements of a worship service”). Thus,
applying the Meeting Room Policy evenly will resultreligious expression being
discriminatorily singled out for exclusion from therum.

By classifying permissible speech based on its pnt (seesupraSection I.A), and
permissible conduct based solely on the actor’'svatbn (see supré&ection 11.B), the Library
is impinging on the fundamental rights of free sjeand the free exercise of religion. As such,
the policy is subject to strict scrutiny under Egual Protection Claussge Hansen v. Ann
Arbor Pub. Schs293 F.Supp.2d 780, 807 (E.D. Mich. 2003), whiatennot survive.

V. The Library’s memorandum further compounds the Meeing Room Policy’s
vagueness.

It is telling that the only authority the Librarytes to defend against Plaintiff's vagueness
challenge is a district court opinion from Calif@maddressing a completely unrelated school
district dress code policy. That caseHarper v. Poway Unified School Distrj@45 F.Supp.2d
1096 (S.D. Cal. 2004), is distinguishable for sal/ezasons.

First, the policy at issue idarperis entirely dissimilar to the policy at issue heFbat
policy prohibited students from making “derogatopnnotations directed toward sexual
identity.” Id. at 1112. Though certainly not clear, the policHarper is much more specific than
the Library’s ban on “religious services.” Thisgrper is not instructive here.

Second, the “degree of vagueness that the Comstititlerates . . . depends in part on
the nature of the enactmenYillage of Hoffman Estates v. Flipside, Hoffmana&ss, Inc. 455

U.S. 489, 498 (1982). Schools are given “much grediscretion in enforcing their rules.”

" The Library also citeBroadrick v. Oklahoma413 U.S. 601 (1973), but only to identify the
proper legal standard for a vagueness challengéo mtemonstrate that its policy prohibiting
religious services provides the necessary objestaedards. (Library Memo., p. 40).
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Harper, 345 F.Supp.2d at 1112 (noting that schools neetbimtte student speech that the
government could not otherwise censor outsidethed). Away from the school context,
however, a law that “interferes with the right ofd speech or of association,” like the meeting
room policy, is subject to “a more stringent vagesntest.Village of Hoffman Estateg55

U.S. at 499.

Finally, theHarper court utilized an overly simplistic vagueness asalylt merely asked
whether a reasonable student would understandhbaarticular speech at issue—
“Homosexuality is shameful”—is derogatory towards& orientationHarper, 345 F.Supp.2d
at 1112. But vagueness challenges, like the oree heay be brought both as-applied and
facially. See, e.g., City of Chicago v. Moralé27 U.S. 41, 55 (1999). Thus, courts must look
beyond the particular application of the challengelicy, and determine if the policy is
unconstitutionally vague on its face. If the polisyambiguously written—even if it may clearly
apply in one instance—it is unconstitutionally vagbee, e.g., Cal. Teachers Ass’'n v. State Bd.
of Educ, 271 F.3d 1141, 1149 n.7 (9th Cir. 2001) (“In eid&vagueness challenge, the
ordinance need not be vague in all its applicatibitgeaches a substantial amount of
constitutionally protected conduct.”) (quotationrkgand citations omitted).

Applying this analysis to the Library’s policy, Riéff is likely to succeed on this claim.
First, the Library concedes that its policy, astten, is “inherently inconsistent” with itself.
(Library Memo., p. 40). It further concedes thaldes not enforce the policy as written, but only
applies a ban on “religious services.” (Library Menp. 17). Ironically, the Library matter-of-
factly states “a reasonable person of ordinanyjligence can fully appreciate what is meant by

the term ‘religious services—and how it is diféart than a “religious meeting.” (Library
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Memao., p. 40). But the Library has never said whateans by the term, either in the Meeting
Room Policy or in its memorandum.

We know from its letter to Plaintiff that the Ldny does not allow prayer under its
Meeting Room Policy. (Compl., { 27). Yet peopleypraa vast array of different
circumstances—whether as a family before a medharhospital with a loved one, or silently to
one’s sel—and a reasonable person would neverrstashel that a simple act of prayer, by itself,
would convert that event into a “religious service.

Apparently recognizing this problem, the Librariétter does not refer to Plaintiff's
event as a “religious service,” but said it inclddepermissible “inherent elements of a
religious service”—a phrase not found anywheréneNeeting Room Policy. (Compl., § 27).
Those elements included prayer and religious sgydint did not include Plaintiff's “discussion
of Bible teachings.” (Compl., 1 27). Without anyjetiive standards, it is impossible for a
reasonable person to know why prayer and religsonuging are “elements of a religious
service,” and discussing the Bible is not.

Elsewhere in its memorandum, the Library appeaegjt@te “religious service” with
“worship.” (Library Memao., p. 19). But this proved no additional guidance. The Supreme
Court has explained that it is impossible to knolew singing hymns, reading scripture, and
teaching biblical principles cease to be singiegching, and reading, and become worship.
Widmar, 454 U.S. at 269 n.6. The distinction between ‘shgy” and other forms of religious
speech has no “intelligible contentld.

Ultimately, without any definition of what constiais a “religious service,” the Meeting
Room Policy vests unbridled discretion in librafficals to determine what speech is

permissible in the forum. There could be no cleas@mple of this than the Library’s own

35



characterization of its policy: “Plaintiff did npropose to hold an event merely honoring or
seeking guidance from God; it sought to hold amewdere it would worship God through
singing and prayer.” There is no meaningful wagigtinguish “honoring” God and
“worshipping” God—yet the Library claims to allome and prohibit the other. This creates a
threat of arbitrary enforcement that, by itselfer®ough to find the policy unconstitutionally
vague.See Grayned v. City of RockfortD8 U.S. 104, 109 (1972).

For this reason, the Library’s argument that thiecpas not vague because Plaintiff has
failed to provide any empirical evidence of arbsjgranforcement also must fail as a matter of
law.*? Such evidence is not needed to succeed on a vesgiehallenge; théreatof arbitrary
enforcement is sufficienBee, e.g., Hill v. Colorad®30 U.S. 703, 732 (2000) (“A statute can be
impermissibly vague . . . if it authorizes or evartourages arbitrary and discriminatory
enforcement”). Moreover, the Library’s claims tosBaonsistently enforced its policy (Library
Memo., p. 41) carry no weight when the Library aatneven define the restriction it claims to be
consistently enforcing. Accordingly, Plaintiff i&ké&ly to succeed on its vagueness challenge.
V. A Preliminary Injunction will prevent further irrep arable harm to Plaintiff without

harming the Library in any way.

If this Court concludes that it is likely the Libbyanfringed on Plaintiff’'s constitutional
rights, then a finding of irreparable harm is maedaBonnell v. Lorenzo241 F.3d 800, 809
(6th Cir. 2001) (citation omitted). The Library doeot dispute this, but claims it did not infringe
on those rights because it “never denied [PlajrdifCess to the Library’s meeting rooms.”

(p.42). Not true. The Library is denying Plaingifcess to conduct its desired event. It will only

12 This argument should also be rejected at thisedb@gause the issue is before this Court on
Plaintiff's Motion for Preliminary Injunction, prioto Plaintiff conducting any discovery.
Plaintiff is not required to prove its case at thtizge; it need only show that it is likely to
succeed on the merits.
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grant access to dodifferentevent, one that the Library has sanitized of anppérent elements
of a worship service.” Such blatant discriminatagainst religious speech and conduct is
unguestionably unconstitutional.

Nonetheless, the Library claims that its need taXimize the availability of the
Library’s limited resources” tips the balance ofrha in its favor. (Library Memo., p. 42). But
the Library’s own evidence—or lack thereof—sayseotfise. Despite submitting affidavits from
several of its employees, the Library proffers mimence that its meeting rooms are in high
demand or that applicants have been turned awayodaek of availability.

Nor has it shown that the demand for meeting ropats will increase if it drops the ban
on religious services. Plaintiff would like to haa event prior to the November election, and
additional events prior to future elections. (Com$l29). And there does not appear to be much
demand from other organizations. The Library hdg mentified one other time in the past
twenty years where an applicant sought to use aimge®om for a “religious service.”

In the unlikely circumstance demand significantigreases, the Library is free to impose
restrictions ensuring that everyone has an oppityttmuse the meeting rooms. It could, for
example, limit the frequency with which groups mesg a room or the length of time an event
may occur. These types of neutral regulationsarenbre preferable than the blatantly
discriminatory policy the Library is seeking to wbdh.

Thus, a preliminary injunction will not affect théorary’s control over its facilities, or its
ability to ensure that its rooms are availableuse by a wide range of community groups. In
fact, by removing its discriminatory restrictionpeeliminary injunction would actually help
further the Library’s stated mission of serving &mtire community, including those who are

religious.
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CONCLUSION

By singling out “religious services,” the LibraryMeeting Room Policy creates a

constitutionally inferior category of religious sgudh; a distinction which the Supreme Court

has described as having no “intelligible contentti mutside “the judicial competence to

administer.”"Widmar, 454 U.S. at 269 n.6. In so doing, the Library jeg8soned more than

two decades of equal access jurisprudence. Accgidirlaintiff respectfully requests that

this Court preliminarily enjoin the Meeting RoomlReg’s discriminatory ban on “religious

meetings,” which the Library does not contend iestdutional, and on “religious services.”
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