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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
Fredericka Wagner, et al.,
Plaintiffs,

CaseNo. 2:08-CV-00431

V. JUDGE SMITH
Magistrate Judge Kemp

Circle W Mastiffs, et al.,

Defendants.

Craig W. Williamson,

Plaintiff,
CasdNo. 2:09-CVv-00172
V. JUDGE SMITH
Magistrate Judge Kemp
American Mastiff Breeders
Council, et al.,
Defendants.

This matter is before the Court on Defendants Craig Williamson and Jennifer
Williamson’s Motion for Attorney Fees and suitt@d Bill of Costs inCase No. 2:08-CV-431
(Docs. 230, 234, and 2325nd Defendants Cameran PridedDiane St. Martin, and Sandy

Taylor's submitted Bill of Costs in Case No. 2:09-CV-172 (Docs. 22&)235

! As this Order addresses both consolidated casesliffitsilt to use consistent party designations and docket
citations. For purposes of this Order, Craig and Jenwftiamson will be referenced to as “the Williamsons” in
both cases. All other parties will be referenced by their ramtigeir posture in the specific case being discussed.
For instance, Pridmore, St. Martin, Taylet,al, will be referenced as “plaintiffs” in Case No. 2:08-CV-431and
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l. FACTUAL AND PROCEDURAL BACKGROUND
The Court has recounted the facts underlying this @ds@auseanm its previous orders,
and finds it unnecessary to do so again Adrmwever, in light of tfs case’s six-year history,
the Court finds it important—especially in the aoxitof the parties’ reqsé for attorney fees
and costs—to very briefly summarize ttlaims and parties involved herein.
Case No. 2:08-CV-431
On May 6, 2008, Plaintiffs Hammond, St. Ma, S. Berger, B. Berger, Wagner,
Pridmore, S. Taylor, J. Taylor, Mikalchus, VeaklK. Ware, M. Ware, Flying W Farms, and the
American Mastiff Breeders Council filed saigainst the Williamsons in Case No. 2:08-CV-431.
(SeeDoc. 2, Compl.). This case centered on a single cause of action: the Williamsons’ alleged
violation of the Lanham Actld.). On April 8, 2009, the Williamsons filed several
counterclaims against Plaintiffiscluding breach of contract, breach of duty of good faith and
fair dealing, fraud, negligent misrepresardn, indemnification, and contributiors€eDoc. 26,
Answer). As of March 31, 2014, all of A&ifs’ claims and all of the Williamsons’
counterclaims in Case No. 2:08-CV-431 hae dismissed, voluntarily or otherwise.
Case No. 2:09-CV-172
On June 17, 2008, Craig Williamson filed suitiagt the same individuals and entities
involved in Case No. 2:08-C¥31 (Hammond, St. Martin, S. Berger, B. Berger, Wagner,

Pridmore, S. Taylor, J. Taylor, Mikalchus, VeaklIK. Ware, M. Ware, Flying W Farms, and the

“defendants” in Case No. 2:09-CV-172. All referentethe docket will correspond to the Document Numbers
assigned in Case No. 2:08-CV-431, unless stated otherwise.

2 Plaintiffs filed their Bill of Costs only in Case No. 2:0%/-172. Defendants’ Objéion, however, was filed in
Case No. 2:08-CV-431. Thus, Plaintiffs’ Bill of Costs referes the Document Number listed in Case No. 2:09-CV-
172, while the Objection corresponds to the Document Number listed in Case No. 2:08-CV-431.

% To the extent any specific facts are important to timelipg motion and objections, the Court will discuss them in
line with the Court’s analysis.
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American Mastiff Breeders Council) in the Ustt States District Court of Nevada-Réndhe
case was subsequently transfdn@ this Court in March a2009. (Doc. 1, Ex. 1, Order of
Transfer in Case No. 2:09-CV-172). In Rlemplaint (as amended), Williamson asserted 11
causes of action, including violations oét8herman Act, defamation, fraud, conspiracy,
intentional interference with a businesktienship, and declatory judgment. $eeDoc. 46,
Am. Compl.). As of July 16, 2014, all ofililamson’s claims in Case No. 2:09-CV-172 had
been dismissed, voluntarily or otherwise.
Il. PENDING MOTIONS AND OBJECTIONS

All claims against all parties in both cases/e been dismissed, and this case is now
before the Court on the Williamsons’ Motion #ttorneys’ Fees and both parties’ submitted
Bills of Cost. The Williamsonssaert they are entitled to atteys’ fees in the amount of
$93,632.80 incurred in defending themselves agaiagttiffs’ Lanham Act claims in Case No.
2:08-CV-431. Specifically, the Williamsomsgue this case is “exceptional”—thereby
warranting attorneys’ fees under the Act—becaid@laintiffs’ bad faiththroughout the course
of these proceedings and the meritless and pgeld nature of this litigation. In response,
Plaintiffs argue that this Caulhas already found the Williamsons were not entitled to attorneys’
fees in previous orders; that the Williamsons have provided no basis for their bad faith
arguments; and that the Williamsons haveprotided sufficient evidence showing the proper
allocation of attorneys’ fees.

These cases are also before the Court on the parties’ submitted Bills of Costs and
Objections thereto. The Williamsons submitéeBill of Costs in Case No. 2:08-CV-431 for

“printed or electronically recorded transcripte@gsarily obtained for use in the case” in the

* In addition to these parties, Williamson also named Car¥ace as a defendant to the action, for a total of 15
named defendants.



amount of $14,071.85. Plaintiffs @ujt to the Williamsons’ Bill of Costs, arguing that the
Williamsons are not the “prevailing party” as reged by Rule 54(d)(1) of the Federal Rules of
Civil Procedure. Plaintiffs also argue thag #Williamsons used the deposition transcripts (which
form the basis of their Bill) predominatelytimeir failed prosecution of their own claims and
counterclaims, not in defending themselves against Plaintiffs’ Laitzamliaim. Finally,

Plaintiffs note that Rule 54 grantsurts discretion to deny cos#s)d, in light of the facts and
circumstances underlying this case, urge@ourt to exercise its discretion here.

In Case No. 2:09-CV-172, Defendants Di&teMartin, Cameran Pridmore, and Sandy
Taylor filed a Bill of Costsrequesting $5,484.49 for “printed electronically recorded
transcripts necessarily obtained for use inddige.” Williamson objected to the Bill, arguing that
these three individuals did not bear the full sadtdefending the actiomd thus should not be
permitted to recover the full costs on behalalbhamed defendants. Thus, Williamson requests
the Court properly allocate theeexpenses to avoid a wintlf'o Defendants St. Matrtin,

Pridmore, and Taylor.
lll.  DISCUSSION

The Williamsons have moved for attornefeges and costs in Case No. 2:08-CV-431.
Defendants St. Martin, Pridmore and Taylovéaanoved for costs i@ase No. 2:09-CV-172.

The Court will discuss each request in turn.
A. The Williamsons’ Motion for Attorneys’ Fees

The Lanham Act grants the Court discretiomteard attorneys’ fees to parties who
prevail “in exceptional casé brought under the Acgeel5 U.S.C. § 1117(c)(3) (“The court in
exceptional cases may award reasonable attoeesytb the prevailing part). In the context

of a motion for attorneys’ fees by a prevailing aefent, as opposed to a prevailing plaintiff, the



Sixth Circuit has explained that “an exceptionaecs one where a plaintiff brings a suit that
could fairly be desibed as oppressiveEagles, Ltd. v. Am. Eagle Foun856 F.3d 724, 728-29
(6th Cir. 2004) (internal quotations omitted). Tkiandard reflects thegtification for awarding
attorneys’ fees to prevailing defendants, ite “provide protection against unfounded suits
brought by trademark owners for harassment and the like 4t 729 (quoting S.Rep. No. 93—
1400 (1974)). In determining whether a case is “exceptional” or “ogipegscourts must
undertake both “an objective inquiry into gther the suit was unfounded when it was brought
and a subjective inquiry into thegimtiff's conduct during litigationld.; see also NetJets Inc.
v. IntelliJet Grp., LLCNo. 2:12-CV-00059, 2013 WL 67994286.D. Ohio Dec. 19, 2013)
(Frost, J.). Even if thedlirt finds the case to be an “extiepal” one, the Court still has
discretion to deny the prevailing pgg motion for attorneys’ feesBurger King Corp. v.
Pilgrim’s Pride Corp, 15 F.3d 166, 168 (11th Cir. 1994) (“Although a case may rise to the level
of exceptionality, the decision gant attorney fees remains wittithe discretion of the trial

court.”).

® In a recent opinion, the United States Supreme Courteejéuis test in addressiagmotion for attmeys’ fees

under the Patent Act, finding it to be “restrictive” and “overly rigidctane Fitness, LLC v. ICON Health &

Fitness, Inc.134 S. Ct. 1749, 1751 (2014). Rather, the Court advocated for lower courts to employ a more flexible
standard in determining whether a case is “exceptidoathe purposes of awarding attorneys’ fees:

We hold, then, that an “exceptional” case is simply one that stands out from others with respect to the
substantive strength of a party's litigating position (considering both the governing law and the facts of the
case) or the unreasonable manner in which the case was litigated. District courts may determine whether a
case is “exceptional” in the case-by-case exercis¢heif discretion, considering the totality of the
circumstances.

Id. at 1756. While the Court’s decision expressly affected motions for fees brought under the Patent Act only,
the fee-shifting provisions of the Patent Act and thehamn Act are identical (“Theourt in exceptional cases

may award reasonable atteynfees to the prevailing party”). Thuthe Court recognizes that the Supreme
Court’s decision inOctane Fitnesdears at least some relevance ® thse now before itThe Court will
nonetheless proceed with theohstep inquiry set forth ikaglesfor two reasons: (1) as of the date of the filing

of this Order,Eaglesremains the controlling Sixth Circuit standard for determining the exceptionality of
Lanham Act claimsseePremium Balloon Accessories, Inc.Creative Balloons Mfg., IndNo. 13-3587, 2014

WL 3891299 (6th Cir. Aug. 7, 2014) (recognizing new standard announc@dtame Fitnessas to patent

claim, but applyingzagles two-step inquiry to Lanham Act claim); and (2) even if the Court were to employ
the “more flexible”Octane Fitnesstandard, the result under the facts here would be the same.
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Accordingly, whether the Williamsons aretiled to attorneys’ fees pursuant to 15
U.S.C. 8§ 1117 hinges on two consideratiqd$ whether the Williamsons qualify as a
“prevailing party”; and (2) whether thease qualifies as “exceptional.”

1. Prevailing Party

The parties have not briefed the issug/béther the Williamsons qualify as a prevailing
party in the context of the Williamsons’ Motion fAttorneys’ Fees. However, the parties have
submitted law and argument as to the prevailing party status of the Williamsons in their
Objection and Reply to the Williamsons’ Bilf Costs filed in Case No. 2:08-CV-43%egeDoc.
234, PIs.” Objection; Doc. 239, Defs.” Reply). As “prevailing party status is a ‘statutory
threshold’ which must be crossed beforerénis any consideration of a fee awaidi’aura v.
Twp. of Ann Arbar471 F.3d 666, 670 (6th Cir. 2006), the Court finds it necessary to address
whether the Williamsons qualify as a prevailpayty in the context of their Motion for
Attorneys’ Fees, not just as ilages to their Bill of Costs. In the interest of fairness and
completeness, however, the Court will consideofathe parties’ arguments on the issue here,
even if briefed in separate memorafida.

Generally, to be considered a prevailing pashe must receive at least some relief on
the merits of his claim, resulting in a “judiciabanctioned change in the legal relationship of the
parties.”"Buckhannon Bd. & Care Home, Inc. v. Wkgifiia Dep’t of Health and Human Res.,
532 U.S. 598, 605 (20019¢ee also Maker’s Mark Distillery, Inc. v. Diageo N. Am., |69

F.3d 410, 425 (6th Cir. 2012). Judgments on thetshémvoluntary dismisda with prejudice,

® Although the parties’ arguments in their Bill of Castsmoranda center on the “prevailing party” requirement set
forth in Rule 54 of the Federal Rules of Civil Procedure as compared to 15 U.S.Q, gheldame general legal
standards applySee Construcciones E Instalaciones Electromecanicas S.A. v. Hi-Vag¢ IiGor@:07-CV-234,

2010 WL 3667018 (S.D. Ohio Sept. 14, 2010) (Sargus, J.) (notinBulckinnorapplies in determining prevailing
party status under Rule 54ge also McKnight v. 12th & Div. Properties, LLTD9 F. Supp. 2d 653, 655 (M.D.
Tenn. 2010) (“[T]he term ‘prevailing party’ should be iested consistently withifederal jurisprudence.”).
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and court-ordered consent decreasally satisfy this requiremenSee id. Swank v. Bank®5

F. App’x 418 (6th Cir. 2002)upholding award of attorneys’ fe&s defendants after summary
judgment granted in their favoBurda v. M. Ecker C9954 F.2d 434, 441 (7th Cir. 1992)
(“[w]hen an action has been dismissed for failiarstate a claim, the tendant is the prevailing
party.”). Finally, and importantlin the case at hand, a party daesneed to win every claim to
be considered the prevailing partylaker's Mark 679 F.3d at 425Construcciones E
Instalaciones Electromecanicas S.A. v. Hi-Vac Gad¥o. 2:07-CV-234, 2010 WL 3667018
(S.D. Ohio Sept. 14, 2010) (Sargus, J.) (“A party can be a prevailing party even when only
partially successful ifitigation.”). Rather, te degree of a party’s scess “does not affect
eligibility for a fee awadl, but only goes to the reasonablenesthe amount of that award.”
Balsley v. LFP, In¢.691 F.3d at 772 (6th Cir. 2012) (internal quotations omitted).

The Williamsons assert that they are thevailing party in Case No. 2:08-CV-431 as
Plaintiffs’ Lanham Act claims either (1) faileéd survive the Williamsons’ summary judgment
motion, or (2) were voluntarily dismissed witteprdice. Plaintiffs argue that the Williamsons
did not prevail on any of their claims in coridated Case No. 2:09-CV-172 and therefore are
not entitled to “prevailing party” status.

The Court finds the Williamsons are the prevailing party in some respects of Case No.
2:08-CV-431. The Court will review the dispiien of each Plaintiff's Lanham Act claim
separately.

All claims between Plaintiffs Bill Berger, Kerry Mikalchus, Jim Taylor and the

Williamsons were dismissed with prejudice uporeagent and settlement of the parti€ag

" The Court is reluctant to engage in a party-by-pargtaim-by-claim analysis in determining who qualifies as the
prevailing party, and, in a typical case, it would declindd®o. These cases, however, are unique in that they
involve a number of parties, in different postures, io s&parate-but-consolidated essalleging several claims
which were disposed of in a host of manners. Under these circumstances, it is difficult to broadly degarty/o
the successor. Thus, on this limited occasion, the @dlligroceed on a claim-by-claim basis in determining
which party prevailed orach claim asserted.
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Doc. 99, Stip. of Dismiss.; Doc. 100, Stip. of Dissy; Doc. 101, Stip. of Dismiss.). In the
Stipulations and Orders for Dismissal with Prégacithe parties “waive[d] the allowance of any
attorneys’ fees or costs whatsoevege¢ id). Therefore, the parties have expressly waived the
allowance of any attorneys’ fees, rendgrthe “prevailing party” analysis moot.

All claims between Plaintiffs Frederick&®agner, Flying W. Farms, Inc. and the
Williamsons were dismissed with prejudice aftex parties “reached a settlement.” (Doc. 173,
Stipulation). The Stipulation was recipraaadismissed Plaintiffs’ claims against the
Williamsons as well as the Williamsons’ claims against Plaintiffis).(The Stipulation did not
expressly reserve the right to collect attorndéges nor did it indicatéhe award, if any, obtained
by the Williamsons. Further, the Stipulation was exdento at the behest of the parties, with no
involvement, approval, or mandate by the C6aside from the perfunctory act of entering
judgment to terminate the caseBridgeport Music, Inc. v. London Music, U,1845 F. Supp. 2d
836, 839-40 (M.D. Tenn. 2004Jf'd, 226 F. App’x 491 (6th Cir. 2007). This jointly made,
voluntary dismissal, of which the Court was otdgpgentially involved “simply cannot constitute
the judicially sanctioned emge in the parties’ legeelationship required bBuckhannorin
order for one party to pvail over the other.ld. Therefore, the Court finds that no party
prevailed in regards to Fredericka Wagner Blyihg W. Farms, Inc.’s claims against the
Williamsons.

All claims between Plaintiff Tammy Venkler and the Williamsons’ were dismissed by
Court Order pursuant to Rudd.(a)(2) of the Federal Rdef Civil Procedure. SeeDoc. 64,
Order). In finding Venkler's Motion to Dismiss well-taken, the Court denied the Williamsons’

Motion for Attorneys’ Fees and Costdd.(at 5-6). As the Court has already considered and



denied the Williamsons’ request for attorneys’ faad costs as regarBfaintiff Venkler, there
is no need to proceed any further with the “prevailing party” analysis’here.

All claims of the remaining Plaintiffs (S'aylor, Hammond, St. Martin, Pridmore, S.
Berger, K. Ware, M. Ware, and AMBC, LLC) were dismissed in favor of the Williamsons on
summary judgment. (Doc. 225, Order). As a grant of summary judgment entails a decision on
the merits and results in a judidjatanctioned change in the legelationship of the parties, the
Court finds the Williamsons were prevailing pastas to Plaintiffs S. Taylor, Hammond, St.
Martin, Pridmore, S. Berger, K. Ware, Mlare, and AMBC, LLC’s claims against them.

That the Williamsons did not prevail on any of their counterclaims or claims asserted in
Case No. 2:09-CV-172 does not change therC»determination that the Williamsons’
prevailed over these Plaintiffs’ Lanham Act clain@Gourts have, in special circumstances such
as these, awarded costs to “a defendant wheessfidly fends off a large claim. . . despite
failure to prevail on a counterclaim3cientific Holding Co., Ltd. v. Plessey Ing810 F.2d 15,

28 (2d Cir. 1974)see alsdDfficial Aviation Guide Co. v. Am. Aviation Associate®2 F.2d 541,
543 (7th Cir. 1947) (“Does the fact thhe defendants filed @unterclaim which was

dismissed change the situation any? We think not.”). Further, although the Court ordered
consolidation of the 2008 and 2009 cases, suctotidason “does not deprive each case of its
separate identity.” (Doc. 9, Order at 3). Lalsg Court notes the Williamsons are not requesting
attorneys’ fees in conjuncin with the prosecutioaf their counterclaims or the 2009 case;
rather, they move only for the fees and castsociated in defending Plaintiffs’ Lanham Act

claim. As the Sixth Circuit has made clemparty does not need to succeed on every claim

8 Plaintiffs argue that the Court’s determination in #scific Order, i.e. that &se cases did not qualify as
“exceptional” for the purpses of awarding attorneyfges, should bar the Williaross from receiving attorneys’

fees on all claims. The Court disagrees. The Cdad its Order Granting Venkler's Motion to Dismiss on June

29, 2010. The Court found these cases to be unexcepmtahalt time it is not required to reach the same
conclusion over four years later. Rather, the Court wilka@ter the facts, circumstances, and the record as a whole
in evaluating the exceptional naturetioé remaining Plaintiffs’ claim.
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asserted by or against them to be caer®d the prevailing party in an actioklaker's Mark
679 F.3d at 425.

In sum, the Williamsons prevailed in Case.R:08-CV-431, specifically as to the claims
asserted against them by Plaintiffs S. dayHammond, St. Martin, Pridmore, S. Berger, K.
Ware, M. Ware, and AMBC, LLC. The Couwvtll proceed in determining whether the
Williamsons are entitled to attorneys’ feestasoncerns these parties and claims only.

2. Exceptionality: Objective Inquiry

Having determined that the Williamsons wprevailing parties as to certain Plaintiffs’
Lanham Act claims, the Court must next consigbether this case qualifies as “exceptional”
pursuant to 15 U.S.C. § 1117(c)(3). In making ttetermination, the Sixth Circuit has advised
courts to first make “an objective inquirytanwhether the suit was unfounded when it was
brought.”Eagles, Ltd. v. Am. Eagle Foun856 F.3d 724, 728-29 (6th Cir. 2004). Therefore,
the Court must determine whether Plaintifesl any merit in filing their Lanham Act claim
against the Williamsons in the first place.

The Court initially notes that has, to some extent, alreaagdressed this issue. For
instance, on March 25, 2009, the Court deniedwfilliamsons’ Motion to Dismiss Plaintiffs’
Lanham Act claims, finding that Piiffs had set forth sufficient allegations with respect to all
material elements of their Lanham Act cla{fidoc. 24, Order, at 12). In its August 10, 2010
Order, the Court also recognized the legitimatilaintiffs’ Lanham At claim in dismissing
Craig Williamson'’s antitrust claims in Case No. 2:09-CV-172eeDoc. 65, Order at 16-17)
(finding Plaintiffs’ Lanham Act clien was not a merely a “sham”).

Moreover, a review of Plaintiffs’ Maorandum in Opposition to the Williamsons’

initial Motion for Summary Judgment suppotthe notion that Bintiffs’ Lanham Act
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claims had at least some factual meaitd legal foundation to them. In their
Memorandum, Plaintiffs presented goodtHaarguments, supported by deposition or
other evidence, as to eaelement of a false advertig claim under the Lanham Act.
Specifically, Plaintiffs submitted evidenceaththe Williamsons advertised they were
members of the American Mastiff Bresd Council, preferred breeders of the
Continental Kennel Club, and breszd of American Mastiffs which “come directly from
the breeding stock of Fredericka Wagn@dbc. 104, Ex. 2, Hammond Dec. at 1 2, 4);
that the breed standard for American Nféstas articulated by both the AMBC, the
CKC, and Wagner herselfgeired a black masKkd. at Y 6, 15; Doc. 104, Ex. 2, Wagner
Depo. at 226:10); that the Williamsons maddet bred, and sold dogs as American
Mastiffs that did not have a black ska(Doc. 104, Ex. 2, Wagner Depo. at 262:20-
262:24); and that the Williamsons’ allegembnduct resulted in confusion among
purchasers and an overall detrimental dilution of the br&said. at 263:1-263:13; Doc.
104, Ex. 5, St. Martin Depo. at 226:2-226:24; Doc. 104, Ex. 4, Pridmore Depo. at 269:9-
269:18).

Although the Court eventually grantesbmmary judgment in favor of the
Williamsons on Plaintiffs’ claims, the relevamquiry here is not whether Plaintiffs’
claims ultimately succeeded on their merits, Whether they objectively had some legal
and factual basis at thiame they were broughGeeAm. Council of Certified Podiatric
Physicians & Surgeons v. Am. Bd. of Podiatric Surgery, k&5 F.3d 606, 625 (6th Cir.
1999) (“Where a plaintiff sues under a cologmbyet ultimately losing, argument, an
award of attorney’s fees is inappropriaje.” Plaintiffs’ claims, although ultimately

unsuccessful, survived the Williamsons’ Motion to Dismiss and had at least some
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arguable basis to them at the time Plaintiitsd their Complaint. Further, during the
pendency of the case, Plaintiffs conducteteesive discovery to support their claims
with good faith arguments and deposition testimony as set forth above. Therefore, while
Plaintiffs’ Lanham Act claims ultimately led as a matter of law, the Court cannot
objectively find that these clas were frivolous, unfounded, or brought solely for the
purpose of harassment.

3. Exceptionality: Subjective Inquiry

Because the Court determined Plaintittanham Act claims were not “unfounded from
the beginning,” it would bevithin the Court’s discretion to drits analysis and conclude that
this case was not of an exceptional nature. Howele to the litigious nature of this case, the
Court will err on the sidef comprehensiveness and proceeth&final prong of the analysis: “a
subjective inquiry intdhe plaintiff's condutduring litigation.”

The Williamsons argue that Plaintiffs knéfeir claims lacked merit but nonetheless
“aggressively litigated the case for nearly @xyears.” (Doc. 231, Mo#tty. Fees at 7).
Specifically, the Williamsons argue that Pldiist{1) knew their Complaint was meritless and
barred by laches and proceeded anywayw({held and destroyed discovery without
justification, and (3) engaged in “underhan@ed concealed efforts” to prolong litigatiorid.(
at 10-14).

There is little doubt that this case, wither six years of multiple parties, claims,
counterclaims, consolidatioresnended pleadings, discovergplites, voluntary dismissals,
failed settlement discussions, successfulesatint agreements, appearances of counsel,
withdrawals of counsel, and dispositive noos—over essentially theaskless-ness of a dog—

has been the very definition of exceptional ia tiolloquial sense, i,eunusual or uncommon.
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However, the specific legal inquiry at issue hierethether Plaintiffs brought and pursued “a suit
that could fairly be described as oppressi#atles 356 F.3d at728-29.

Reviewing the proceedings, the Court cannottbayPlaintiffs acted harassingly or in an
oppressive manner in pursuing their claim. t-itse Court has already found that Plaintiffs’
claims were not completely unfounded or meritl&=eSection Ill.A.2.,supra Second, while
the Williamsons raised the issue of lacheth&gir Motion for Summar Judgment, the Court
never ruled on the merits of this argumeRtaintiffs were under no obligation to agree or
conform their litigation strategy to the Williamsonsspositive motion arguments absent a Court
order. Third, the Williamsons are correct in ttesgsertion that Plaintiffs have contentiously and
zealously litigated their claims. Litigiousnesswewer, does not necessarily constitute bad faith.
A review of the record demonstrates extreadeocacy on behalf of both Plaintiffs and the
Williamsons, but nothing rising to the level of malgsness, bad faith, or willful misconduct.

Finally, the Williamsons fault Plaintiffs faunnecessarily drawing out the case for over
six years. While the Court agretbsit the procedurdiistory of this case is extensive, it also
finds the Williamsons were not without blamie. May 2008, Plaintiffs filed suit against the
Williamsons alleging a single cause of action: aiimin of the Lanham Act. (Doc. 2, Compl.).
The Williamsons answered and alleged seven catlaters. Further, in consolidated Case No.
2:09-CV-172, the Williamsons pleaded an additidriacauses of action against Plaintiffs.

While the Williamsons do not seek attorneys’ feeprosecuting these claims, the Court still
finds a consideration of all claims relevantirighing the prolonged ambntentious nature of
this case. In other words, while Plaintiffeuguably “aggressively litigated” their claims “for

nearly six years,” so too did the WilliamsorRlaintiffs were required to expend a significant
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amount of time defending the Williamsons’ claiaral counterclaims; to lay all six years of
litigation at Plaintiffs’ feet is a grosmischaracterization dhese proceedings.

For these reasons, the Court finds this caiset “exceptional” for purposes of the fee-
shifting provision of 15 U.S.C. § 1117(c)(3Rbjectively, the Court cannot conclude that
Plaintiffs’ claims were meritlessom the outset. Subjectivelthe Court cannot conclude that
Plaintiffs’ conduct during the case was oppressi&ecordingly, Plaintiffsare not entitled to
attorneys’ feesinder the Lanham Ac?.

B. The Williamsons’ Bill of Costs in Case No. 2:08-CV-431

The Williamsons submitted a Bill of Costs@ase No. 2:08-CV-431 for “printed or
electronically recorded transcrphecessarily obtained for usetle case” in the amount of
$14,071.85. Plaintiffs objected, arggithat the Williamsons used the transcripts primarily in
prosecuting their claims in Case No. 2:09-CV-172—claims on which they did not prevail—and
are therefore precluded from recovering these costs.

Rule 54(d)(1) states: “Unless a federal swtthiese rules, or a court order provides
otherwise, costs—aother than attorney’s feeseufithbe allowed to the prevailing party.” The
Court has already determined that the Williamsons prevailed over Plaintiffs S. Taylor,
Hammond, St. Martin, Pridmore, S. Berger\Ware, M. Ware, and AMBC, LLC in Case No.
2:08-CV-431.SeeSection lll.A.1,supra It would necessarily follow, then, that the Williamsons

are entitled to costs for transcripts used in defepdgainst these Plaintiffs’ Lanham Act claims.

° The Court also notes that the Williamsons filed severaiom® requesting extensions of time to file or respond
throughout these proceedings, necessdgrlgying disposition of both casese€Doc. 28, Mot. Exten. Time; Doc.
38, Mot. Exten. Time; Doc. 71, Mot. Exten. Time; D&d7, Mot. Exten. Time; Doc. 214, Mot. Exten. Time).

9 The Court notes that even if this case were “excegifaha Court would likely exercise its discretion to deny
the Williamsons’ motion nonetheless. As stated ablooth parties were at fault favhatever exceptionalities did
exist throughout this litigation. Thefiore both parties shoulikar the costs of their own attorneys’ fees.
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Plaintiffs’ assertion that the Williamsons did nailize the deposition transcripts in Case
No. 2:08-CV-431 in any manner is patently &lsThe Williamsons referenced several of
Plaintiffs’ depositions throughout their Motidor Summary Judgment and attached excerpts
from eight deposition transcripts in suppof their ultimately successful motiorséeDoc. 133,
Defs.” Mot. Summ. J., Ex. 1, Hitchcock Depkx. 4, Wagner DepoEx. 5, Hammond Depo.;

Ex. 6, Berger Depo.; Ex. 7, Ware Depo.; Ex. Bdylor Depo.; Ex. 43, Pridmore Depo.; Ex. 45,

St. Martin Depo.). The Court acknowledges, hesvethat the Williamsons also utilized these
deposition transcripts in pursuit thfeir claims in Case No. 2:09-CV-172, in which they did not
prevail. SeeDoc. 213, Pls.” Memo. Opp., Ex. 1, Wagner Depo.; Ex. 2, Hammond Depo., Ex. 3,
Mikalchus Depo.; Ex. 5, St. M@én Depo.; Ex. 7, Ware DepdEx. 20, Berger Depo.; Ex. 21,

Taylor Depo.see alsdoc. 217, Pls.” Memo. Opp., Ex. 1, Wagner Depo.; Ex. 5, Ware Depo.;
Ex. 6, Pridmore Depo.; Ex. 9, Hammond Depo.; Ex. 33, Hitchcock Depo.; Ex. 43, Mikalchus
Depo.; Ex. 44, St. Martin Depo.).

The Court agrees with Plaintiffs that R&é does not authorize the Court to award the
Williamsons costs associated with a case in ey did not succeed. Further, in Case No.
2:08-CV-431, the Court determined the WilliamsonseYiled” only as to claims asserted by S.
Taylor, Hammond, St. Martin, Pridmore, S. Bergk. Ware, M. Ware, and AMBC, LLC. The
guestion therefore becomes: helould costs—for transcripts uiéd in both cases in deposing
all Plaintiffs—beallocated here?

It is difficult to ascertain, by mathematidakmula, a fair and accurate division of the
costs of these transcripts, portiafsvhich were aptly used imoth cases against all parties.
However, the Court finds it unfaio award the Williamsons, whodlnot prevail in all respects

against all parties, the full aant of their request. Based on the following calculations, the
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Court finds the Williamsons are entitled to $4,020.54 in costs in successfully defending
Plaintiffs’ Lanham Act claims aliged in Case No. 2:08-CV-431.

First, the Court begins with the Willissans’ total transcript costs: $14,071.88. The
Court then divides this total in half, as all tsanpts were utilized ibboth Case No. 2:08-CV-
431(in which the Williamsons were the prevailipgrty) and Case & 2:09-CV-172 (in which
the Williamsons did not prevail), equaling $7,035.94%e Court then multiplies this number by
eight fourteenths (or four sevenths), as the Williamsons were “prevailing parties” on claims
asserted by only eight of theiginal fourteen Plaintiffs.SeeSection Ill.A.1. Tlws results in an
amount of$4,020.54of which the Williamsons are entitléd receive from Plaintiffs S. Taylor,
Hammond, St. Martin, Pridmore, S. Berger\Ware, M. Ware, and AMBC, LLC pursuant to
Rule 54 of the Federal Rules of Civil Procedtire.
C. St. Martin, Pridmore, and S. Taylor's Bill of Costs in Case No. 2:09-CV-172

Defendants St. Martin, Pridmore, and S. Taylor submitted a Bill of Costs in Case No.
2:09-CV-172 for “printed or electronically recad transcripts necessarily obtained for use in
the case” in the amount of $5,484.49. Craidjis¥nson objected to the Bill of Costs.
Williamson did not take issue with respechtaw or in what case Defendants used the
transcripts; rather, Williamson argued that thibsee Defendants should not be able to recover
costs on behalf of the other 12 named defersdan€ase No. 2:09-CV-172. Defendants did not
file a Reply brief to clarify or futter allocate the requested costs.

The Court finds Williamson’s argument well-eak and finds that to award St. Martin,
Pridmore, and S. Taylor with the full amount afjuested costs, of which they likely only paid a
portion, would result in a windfall fahese parties. Accordingly, the Court finds it appropriate

to multiply the total cost incurred by all Defgants by three fifteenths (or one fifth), as only

1 Stated numerically, the calculati is as follows: 14,071.88 + 284, = 4020.54.
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three of the 15 defendants named in Case N®-€V-172 have moved for costs herein. This
results in an amount &1,096.900f which Defendants St. MartiRridmore, and S. Taylor are
entitled to receive from Craig Williamsdh.

[Il. CONCLUSION

The Williamsons’ Motion for Attorneys’ Fees¥ENIED.

The Williamsons’ Bill of Costs in Case No. 2:08-CV-4315RANTED in part and
DENIED in part. The Williamsons are entitled $2,020.54in costs from S. Taylor,
Hammond, St. Martin, Pridmore, S. Berger\Ware, M. Ware, and AMBC, LLC pursuant to
Rule 54 of the Federal Rules of Civil Procedure.

St. Martin, Pridmore and S. Taylor'sIBof Costs in Case No. 2:09-CV-172 is
GRANTED in part and DENIED in part . St. Martin, Pridmore an8. Taylor are entitled to a
total 0f$1,096.90n costs from Craig Williamson pursuant to Rule 54 of the Federal Rules of
Civil Procedure.

In the interests of fairness and efficignthe Court orders the above findings to be
executed as follows:

e The court costs owed by S. Taylor, Haomd, St. Martin, Pridmore, S. Berger, K.
Ware, M. Ware, and AMBC, LLC’s d#4,020.54 shall be allocated equally
among all parties. Therefore, S. Taylor, Hammond, St. Martin, Pridmore, S.
Berger, K. Ware, M. Ware, and ABC, LLC each owe the Williamsons $502.57.

e St. Martin, Pridmore, and S. Taylor @k each entitled tan equal portion of
Craig Williamson’s owed court costs $1,096.90. Therefore, Williamson shall

pay $365.63 to each St. Martinjdinore, and S. Taylor.

12 Stated numerically, the calctitan is as follows: 5,484.49%5= 1096.90.
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e Accounting for set-off, the parties’ fihabligations to pagourt costs are as
follows:
0 The Williamsons: $0.00
0 St. Martin: $136.94 ($502.57 - $365.63 set-off)

o Pridmore: $136.94 ($502.57 - $365.63 set-off)

o

S. Taylor: $136.94 ($502.57 - $365.63 set-off)

o Hammond: $502.57

o

S. Berger: $502.57
o K. Ware: $502.57
o M. Ware: $502.57
o AMBC, LLC: $502.57
e Payment shall be made on or befbecember 1, 2014
The Clerk shalREMOVE Document 232 from the Coustpending motions list.
The Clerk shaREMOVE Case Nos. 2:09-CV-172 and 2:08-CV-431 from the Court’s
pending cases list.

IT 1S SO ORDERED.

/s George C. Smith
GEORGE C. SMITH, JUDGE
UNITED STATES DISTRICT COURT
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