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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

ROBERT HILLMAN,
CASE NO. 2:08-CV-00987
Petitioner, JUDGE MICHAEL H. WATSON
Magistrate Judge Kemp
V.

WARDEN, CHILLICOTHE CORRECTIONAL
INSTITUTION,

RESPONDENT.

REPORT AND RECOMMENDATION

On November 20, 2009, final judgment was srdedismissing the instant petition for a
writ of habeas corpus pursuant to 28 U.S@254. Doc. No. 31. Omlarch 12, 2010, the Court
denied PetitionersMotion for Leave to Appeal in formgauperis, Motion fo Certificate of
Appealability, Motion for ContempandMotion to Amend/CorrectDoc. No. 40. On March 23,
2011, the United States Court of Appeals for therSCircuit denied Petitioner’s application for
a certificate of appealability. Doc. No. 42Dn January 18, 2012, the United States Supreme
Court deniectertiorari. Doc. No. 44.

This matter now is before th@ourt on Petitioner's May 13, 201K otion to Recall the
Court’s Prior Mandate. Doc. No. 45. For the following reasons, the Magistrate Judge
RECOMMENDS that Petitioner’s motion, Doc. No. 45, transferred to the Court of Appeals
as a successive petition.

Petitioner requests that thi®@t, pursuant to Rule 60(b)(6j the Federal Rules of Civil
Procedure, “recall ¢ November 20, 2009” final judgment dismissal and conduct a second
review of Petitioner's habeas corpus petition pursuant to 28 U.S.C. § |[@2Bé4gelD# 817. In

support of this request, Petitioner asserts thas laetually innocent of the charges against him
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and that “there was undisputable evidemdfefr[au]d.” PagelD# 817. Petitioner argues,
therefore, that extraordinargircumstances justify reopenings 8 2254 petition. Petitioner
contends that this motion does not constitute a ssoeepetition. He asssrthat he was denied
representation of counsel on apf that Respondent violat&tady v. Maryland 373 U.S. 83
(1963), by failing to comply with habeas corpudes and hiding the truth from this Court,
PagelD# 819-20; and he again argues, as he did previously, that the evidence is constitutionally
insufficient to sustain his anvictions and that he wasomvicted on the basis of unduly
suggestive identification procedures. PagelD# 820-21.
Rule 60(b) of the Federal Rules of Civil Prdaee provides in relevamiart as follows:

Relief From a Judgment or Order

(b) Grounds for Relief from aFinal Judgment, Order, or

Proceeding. On motion and just terms, the court may relieve a

party or its legal remsentative from a final judgment, order, or

proceeding for the following reasons:

(1) mistake, inadvertence, surprise, or excusable
neglect;

(2) newly discovered evider that, with reasonable
diligence, could not have been discovered in time to
move for a new trial under Rule 59(b);

(3) fraud (whether previously called intrinsic or
extrinsic), misrepresentation, or misconduct by an

opposing party;

(4) the judgment is void;

(5) the judgment has been satisfied, released or
discharged; it is based @an earlier judgment that
has been reversed oracated; or applying it
prospectively is no longer equitable; or

(6) any other reason thiistifies relief.



Rule 60(b) “allows a part to seek reliebiin a final judgment, and request reopening of
his case, under a limited set afcumstances including fraudjistake, and newly discovered
evidence.” Gonzales v. Croshy45 U.S. 524, 528 (2005)(footnote omitted). However, where a
Rule 60(b) motion raises a newarh for relief, or asserts thahe District Court erred in
resolving prior claims for relief, the motion isle considered as a successive or second petition
and transferred to the United States Court of Appeals for authorization for filing. “Where a Rule
60(b) motion presents a ‘claim,” such as ancktian an earlier decisiaon the merits or a claim
presented for the first time. . . it is properlynsaered a second or successive habeas motion.”
Hourani v. United State239 Fed.Appx. 195, 197 {6Cir. 2007)(citingGonzalez545 U.S. at
532)); Moore v. United StatedNo. 3:05-cv-00805, at *2 (M.DTenn. July 18, 2013)(citing
Gonzalez at 532)(same)t.och v. Hurley 2008 WL 39126424, at *1-2S.D. Ohio Aug. 25,
2008)(citingGonzalez545 U.S. at 532)(same).

Because Petitioner now seeks review ofnataialready rejected on the merits in his 8
2254 petition or presents new claims for relibis action constitutea second or successive
petition subject to authorizationofin the United States Court Appeals for the Sixth Circuit for
filing. Although Petitioner does assdiniat his convictions resuitom fraud in the proceedings,
the fraud he refers to involvesetifiactual conclusions of the statppellate court used to affirm
his convictions. Motion to Recall the Court’'s Prior Mandatéoc. No. 45, PagelD# 818.
This does not constitute a basis for coasation of his motiomnder Rule 60(b).

Before a second or successive petition for a writ of habeas corpus can be filed in the
district court, the applicant shall move in thppropriate circuit courdf appeals for an order
authorizing the district court toonsider the application. Undtdre Antiterrorism and Effective

Death Penalty Act (“AEDPA”), a district caudoes not have jurisdiction to entertain a



successive post-conviction motion or petition for wfihabeas corpus ing¢habsence of an order
from the court of appeals authorizing thlen§ of such successive motion or petitidtelson v.
United States]115 F.3d 136 (2nd Cir.1997Mill v. Hopper, 112 F.3d 1088 (11th Cir.1997).
Unless the court of appeals has given approvahi® filing of a second or successive petition, a
district court in the Sixth Circuit must transtée petition to the Sixth Circuit Court of Appeals.
In re Sims 111 F.3d 45, 47 (6th Cir.1997)ér curia). Under § 2244(b)(3)(A), only a circuit
court of appeals has the power to authorize ithng fof a successive petition for writ of habeas

corpus.Nunez v. United State86 F.3d 990 (7th Cir.1996).

That being the case, this Court is withpuitsdiction to entertain a second or successive
§ 2254 petition unless authorized by the CourtAppeals for the Sixth Circuit. The Sixth
Circuit, in turn, will issue thigertification only if petitione succeeds in making a prima facie
showing either that the claimogght to be asserted relies omew rule of constitutional law
made retroactive by the United States SupremertCo cases on collateral review; or that the
factual predicate for the claim could not haverbdiscovered previously through the exercise of
diligence, and these facts, if proven, would establish by clear and convincing evidence that, but
for the constitutional error, no reasonable fiader would have found the applicant guilty. 28

U.S .C. § 2244(b)(2).

The Sixth Circuit described the proper gedure for addressing a second or successive

petition filed in the district court ithout § 2244(b)(3)(Anuthorization irin re Sims

[W]hen a prisoner has sought § 2244(b)(3)(A) permission from the
district court, or when a second or successive petition for habeas
corpus relief or 8§ 2255 motion is filed in the district court without

§ 2244(b)(3) authorization from theourt, the district court shall
transfer the document to this copursuant to 28 U.S.C. § 1631.



111 F.3d at 47see also Liriano v. United State3b F.3d 119, 123 (2d Cir.1996).

WHEREUPON, the Magistrate Judge recommends that Petitiohtson to Recall the
Court’s Prior Mandate Doc. No. 45, b8 RANSFERRED to the Court of Appeals for the Sixth

Circuit for authorization for filng pursuant to § 2244(b)(3)(A).

Procedure on Objections

If any party objects to thiReport and Recommendatjdhat party may, within fourteen
(14) days of the date of this report, filadaserve on all parties written objections to those
specific proposed findings or recommendations to which objeas made, together with
supporting authority for the objection(sh judge of this @urt shall make ade novo
determination of those portiod the report or specified gposed findings or recommendations
to which objection is made. Upon proper objecti@gjdge of this Court may accept, reject, or
modify, in whole or inpart, the findings or t@mmendations made herein, may receive further
evidence or may recommit this matter to the msiagie judge with instructions. 28 U.S.C. §
636(b)(1).

The parties are specifically advisetthat failure to object to theReport and
Recommendatiowill result in a waiverof the right to hae the district judge review thHeeport
and Recommendation de npamd also operates asvaiver of the right t@ppeal the decision of
the District Court adopting thReport and Recommendation. See Thomas v.4&¢hU.S. 140

(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).



The parties are further advised that, if theyend to file an appeal of any adverse
decision, they may submit arguments in any olgestfiled, regarding wéther a certificate of

appealability should issue.

/s Terence P. Kemp
UnitedStatesVlagistrateJudge




