-TPK Freeland v. Fidelity National Property and Casualty Insurance Company et al Doc. 88

IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

Norwell Fredland, Jr.,
Case No. 2:08-cv-1000
Plaintiff, Judge Smith
Magistrate Judge Kemp
V.

Fidelity National Property and
Casualty Insurance Company,
etal.,

Defendants.

OPINION AND ORDER

Plaintiff Norwell Freeland, Jr., brings this action against Fidelity Natioraggétty and
Casualty Insurance Company (“Fidelity”) and England Insurance Agency, Inglger).
Plaintiff's claims in this action arise from the issuance of flood imzg#o him by Defendant
Fidelity. The matter is before the Court on Defendants’ Motions for Suyndadgment (Docs.
67 and 69). These motions have been fully briefed and are ripe for dispositiaife Feasons
that follow, the CourGRANT S Defendants’ motions.

l. Background

In June 2002, Plaintiff sought to obtain flood insurance for his promeréydd at 3511
Sellers Drive, Millersport, Ohio (“the property”). Plaintiff had abeal a loan secured by the
property, and the lender required Plaintiff to obtain flood insuranckeoproperty. As a result,
Plaintiff contacted Defendant England to help him obtain this insurancendaeteEngland’s

owner David England allegedly represented to Plaintiff that the yearly premium for $2560,000 o
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flood insurance for the property would cost approximately $400. Defendant Englapieteoim

an application for insurance and submitted the application to Defendant FideliyjirdiifB

behalf. An “elevation certificate,” completed by a licensed surveyor, wasuatsnitted at
Defendant Fidelity’s request. Later, Plaintiff was informed that the yearlyiyrefor the
insurance would cost more than $3,000. Plaintiff was unhappy with the premium amount and
guestioned the amount with Defendants England and Fidelity. Defendant Fidesgdrésu
change the amount of the premium. Plaintiff ultimately paid a portioreatuired premium to
Defendant Fidelity and correspondingly received flood insurance coverageamtunt of
$195,900. The policy has been renewed each year since its original issuance in 2002.

In September 2008, Plaintiff initiated this lawsuit in the Fairfield County Gufur
Common Pleas. The next month, Defendant Fidelity removed the césée @otirt. In this
action, Plaintiff presents three causes of action against Defendants: breach of,dostichdent
misrepresentation, and an alleged violation of Ohio’s Valentine Act. Thespeotielucted
discovery, and in April 2010, Defendants separately moved for summary judgmahtioee
claims asserted by Plaintiff (Doc. 67 and 69). Defendant Fidelity also moved to dpiasfi$
jury demand (Doc. 68). Lastly, Plaintiff fled an unopposed motion to suppldnsen
memorandum in opposition to Defendant Fidelity’s motion for summalgnent (Doc. 84).
These motions are ripe for disposition.

. Summary Judgment Standard

The standard governing summary judgment is set forth in Federal Ruldl¢frGoedure

56(c)(2), which provides as follows: “The judgment sought should be rendenedietdings,

the discovery and disclosure materials on file, and any affidavits shothénatis no genuine



issue as to any material fact and that the movant is entitled to judgment as a infattér ©he
Court therefore may grant a motion for summary judgment if the nonmovingvgaotizas the
burden of proof at trial fails to make a showing sufficient to estalleslexistence of an element
that is essential to that party’'s casee Muncie Power Prods., Inc. v. United Techs. Auto ,, Inc.
328 F.3d 870, 873 (6th Cir. 2003) (citiglotex Corp. v. Catretd77 U.S. 317, 322 (1986)).

In reviewing a motion for summary judgment, “this Court must determine ahihie
evidence presents a sufficient disagreement to require submission to a jurylarwhetso
one-sided that one party must prevail as a matter of laRatton v. Bearder8 F.3d 343, 346
(6th Cir. 1993) (quotindriberty Lobby, Inc.477 U.S. at 251-53). The evidence, all facts, and
any inferences that may permissibly be drawn from the facts must be viewedghttineolst
favorable to the nonmoving partiatsushita Elec. Indus. Co. v. Zenith Radio Co435 U.S.
574, 587 (1986)see Eastman Kodak Co. v. Image Technical Servs, 504.U.S. 451 (1992).
Furthermore, a district court considering a motion for summary judgmenmaobayeigh evidence
or make credibility determinationgdAdams v. Metiva31l F.3d 375, 378 (6th Cir. 1994).

Therefore, summary judgmentilmot lie if the dispute about a material fact is genuine,
“that is, if the evidence is such that a reasonable jury could return a verdioe fnonmoving
party.” Anderson v. Liberty Lobby, In@177 U.S. 242, 248 (1986). However, “the mere
existence of some alleged factual dispute between the parties wiéfeat dn otherwise properly
supported motion for summary judgment; the requirement is that there be noegssue of
material fact.”1d., 477 U.S. at 247-48See generally Booker v. Brown & Williamson Tobacco
Co., 879 F.2d 1304, 1310 (6th Cir. 1989). Thus, in responding to a summary judgment motion,

the nonmoving party “cannot rely on the hope that the trier of factigliktieve the movant’s



denial of a disputed fact, but must ‘present affirmative evidence in order to defeat dyproper
supported motion for summary judgmentStreet v. J.C. Bradford & Cp886 F.2d 1472, 1477
(6th Cir. 1989) (quotindriberty Lobby 477 U.S. at 257). The nonmoving party must adduce
more than a scintilla of evidence to overcome the summeégyment motion.ld. That is, it is not
sufficient for the nonmoving party to merely “show that there is soptaphysical doubt as to
the material facts.” "Id. (QuotingMatsushita 475 U.S. at 586). Moreover, the nonmoving party
has an affirmative duty to direct the court’s attention to those specific gdidhe record upon
which it seeks to rely to create a genuine issue of materiallface. Morris, 260 F.3d 654, 665
(6th Cir. 2001). Consequently, the trial court has no “duty to search the enti@ t@establish
that it is bereft of a genuine issue of material fadtC. Bradford & Co. at 1479-80.

It is with these principles in mind that the Court addresses Defendants’ motions fo
summary judgment.
IIl.  Discusson

Before analyzing Plaintiff's claims, the Court will briefly outline the contexvhich
Plaintiff's flood insurance policy was issued. The National Flood Inserait of 1968
("NFIA”), as amended, 42 U.S.C. § 4001 et seq., created the National Flood Insurance Program
(“NFIP”) and was enacted to provide a unified national program to reduce and avoid losses due
to flood by making reasonably priced flood insurance available for resiti@enti commercial
properties.Gibson v. Am. Bankers Ins. C@89 F.3d 943, 946 (6th Cir. 2002). The Federal
Emergency Management Administration (“FEMA”) administers the NFIP. 4Z2U8&4081(a).
Congress authorized FEMA to “prescribe regulations establishingetiega) method or methods

by which proved and approved claims for losses may be adjusted and paid for any damage to or



loss of property which is covered by flood insurance.” 42 U.S.C. § 4019. Accordtad§A
established a comprehensive regulatory scheme setting fortighteeand responsibilities of
insureds and insurers under the NFBEbson 289 F.3d at 946 (citing 44 C.F.R. Pts. 61-78
(2000)). Additionally, FEMA created the “Write Your Own” (WYO) program, which authorizes
private insurance companies to issue standard flood insurance poli¢i&#3y)S Id. While
WYO companies write and service SFIPs in their own name (and receive an expense&allowan
for policies written and claims processed), the federal governmamtsegsponsibility for
underwriting lossesNorman v. Fidelity Nat. Ins. C0o354 F. App’x 934, 935 n.1. After
administrative expenses are deducted, SFIP premiums collected by WYO companies are remitted
to FEMA. Battle v. Seibels Bruce Ins. C@388 F.3d 596, 599 (4th Cir. 2002). Defendant
Fidelity is one of the many insurance company carriers that participate in the V@dg@mpr and
it issued the standard flood insurance policy to Plaintiff in August 2002 pursuie pyogram.

A. Breach of Contract

Plaintiff asserts a claim of breach of contract against both defendants. To qnevail
breach of contract claim, a plaintiff must demonstrate the following elementba(lg valid
contract existed; (2) the plaintiff fulfiled its contractual obligatiqi®3;the defendant failed to
fulfill its obligations; and (4) damages resulted from this failuisee, e.g., Powell v. Grant Med.
Ctr., 771 N.E.2d 874, 881 (Ohio App. Ct. 2002). “A contract is an agreement, upon sufficient
consideration, between two or more persons to do or not to do a particigdr thamvler v.
Burt, 7 Ohio St. 340, 350 (1857). In order to declare the existence of a contract, the parties to
the contract must consent to its terms, there must be a meeting of the miotsprhies, and

the contract must be definite and certdipiscopal Retirement Homes, Inc. v. Ohio Dept. of



Indus. Relations575 N.E.2d 134, 136-37 (Ohio 1991). More specifically, the elements
necessary to establish a contract include an offer, acceptance, contractual capacityatonsider
(the bargained for legal benefit and/or detriment), a manifestationifal asset and legality of
object and of consideratiorKostelnik v. Helper770 N.E.2d 58, 61 (Ohio 2002). Manifestation
of mutual assent to an exchange requires that each party either make a promise or éed@n or r
a performance. Restatement (Second) of Contracts § 18 (1981).

Plaintiff alleges that he contracted with Defendant England “to obtain fleodeince at
the quoted premium from an insurance writer of flood insurance policies,hanBéfendant
England breached this agreement. (Doc. 79, p. 4). That is, Plaintiff alleges that Oefendan
England agreed to obtain $250,000 in flood insurance coverage for the property at a yearly
premium of approximately $400, and that it failed to acquire the coverage for him.dixgctar
Plaintiff, Defendant England’s failure to procure insurance with these chaacseconstituted a
breach of the contract and has resulted in damages to him.

Plaintiff's breach of contract claim against Defendant England is legally deficiéet. T
record contains no evidence from which a reasonable jury could conclude that Defegylamd E
contracted with Plaintiff to obtain flood insurance with $250,000 in coverage and a yearly
premium rate of $400. Evidence in the record indicates that Defendant England agreet to assis
Plaintiff in obtaining flood insurance, and that he predicted that the yeanyym for $250,000
in flood insurance coverage for the property would be approximately $400. Widlsanable
jury could conclude that Defendant England agreed to assist Plaintiff in procuridgnfiomance,
it reasonably could not conclude that Defendant England agreed to procure that amount of

insurance coverage at a particular set rate. The Court notes that Plainsiffgdests that



Defendant England incorrectly completed the flood insurance applicatioringgubln incorrect
premium calculation by Defendant Fidelity, and that Plaintiff did not review thecappit before
its submission. While Plaintiff asserts that he did not sign the fttsatiance application before
its submission, and that Defendant England incorrectly completed the appli€daiotiff has not
alleged a negligence claim against Defendant England. Furthermore, Plaintifbimtsesl) to
the Court, a copy of the flood insurance application bearing his signature. Alth@ighatear
whether this application was signed before or after it was submitted to Defertding, Fhe fact
remains that Plaintiff verified the information on the application byirgigih, and he cannot now
argue that he never approved this information.

As to Defendant Fidelity, Plaintiff alleges that this defendant also breached amegte
to provide $250,000 in flood insurance coverage for a yearly premium of approxis#@6ly
This claim fails for the simple reason that no evidence in the record indicat&efiendant
Fidelity agreed to insure Plaintiff's property in the requested coverage amoangdarly
premium of $400.

Additionally, Plaintiff alleges that Defendant Fidelity breached its contractRiatintiff as
it relates to the SFIP because it did not comply with guidelines establish&iigy iR
calculating the premium rate and because it did not inquire into apparent inaccuraees in th
information submitted as to Plaintiff's application for flood inswe For example, Plaintiff
asserts that Defendant Fidelity should have requested photographs of #r&ygnogonnection
with the application. As a corollary to Plaintiff's argument that Defendant Echglaarrectly
completed the flood insurance application submitted on his behalfifPé&srerts that Defendant

Fidelity should have recognized a discrepancy between the flood insurance appdiodtihe



elevation certificate, and consequently should have taken action to resolve asisteccy.
Stated differently, Plaintiff argues that Defendant Fidelity knew or shoutel kreswvn that either
the flood insurance application or the elevation certificate was incorrect, and babkéed on
knowledge, should have inquired further.

Plaintiff's argument is unpersuasive. Plaintiff is essentially arguingiieésndant Fidelity
should be liable for not correcting or inquiring into any apparent indgensigor inaccuracy
contained in the information submitted on behalf of Plaintiff as it retatbes request, or
application, for flood insurance coverage. However, Plaintiff fails to cit@athority supporting
the proposition that a WYO company must independently verify the infemmsubmitted to it by
an applicant. An insurance application is a potential insured’s opportunitygosera contract
of insurance based on the information provided to the insurer. In tiisxtothe burden is on
the applicant to ensure the accuracy of the information provided to the poteuntia misthe
risk, as the insurer relies on this information to determine the pneaisre of the risk involved in
calculating the premium rate. Defendant Fidelity reviewed the informatiordphvand based
on that information, calculated the premium. This calculation was approved by RiahtA,
sets the guidelines for WYO companies for calculating premiums in this contaxhefore,
both Defendant Fidelity and Plaintiff have produced a copy of the flood insurano=tmpl
dated June 24, 2002, that bears Plaintiff's signature. Plaintiff does not argue that theesignat
not his. By signing the application, Plaintiff verified the information ametd therein.

Plaintiff's argument that Defendant Fidelity should have requested photsgsagdbo
unpersuasive. In support of this argument, Plaintiff has submitted a blank eleetibicate

form, dated March 2009, that directs the person completing the form to include ttegnaipis



of the building if the certificate is being used to obtain insurance. Howeeezlevation
certificate form completed in 2002 does not require the attachment of photografphs in
circumstances. The form that was completed instructs the surveyor to attaahasket
photograph of the building, if none of the provided building diagram examplesatalgur
represents the building. The surveyor identified diagram 7 as accurately repgegentuilding
and therefore did not attach a sketch or photograph of the building on the property.

Plaintiff repeatedly asserts that an issue of fact exists as to whether Defadditytifas
incorrectly calculated the appropriate premium for $250,000 in flood insurance coverhige fo
property. In support, Plaintiff identifies apparent discrepancies in the amplithét was
submitted to Defendant Fidelity. Plaintiff seems to reason that the exstéthese
discrepancies indicates that the premium was miscalculated. But Hosirgpassumes that
Defendant Fidelity miscalculated the premium based on the informatiore liiefaAnd Plaintiff
has not presented competent evidence indicating that the premium should havevéebaded
on the actual characteristics of the property. In this regard, Plaintiff magynt &e has presented
evidence that his premium is too high because he has presented evidence thatoissheads
for flood insurance coverage are significantly less. But, because each propégyhas
characteristics relating to the setting of a flood insurance premium, thea#ipplof the rate
setting guidelines to other properties is not relevant here. Theretwdence of the rates paid by
his neighbors is not probative of whether Defendant Fidelity pgopaiculated the premium rate
based on the information provided.

Moreover, it is important to note that, while Plaintiff argues thaptleenium was

miscalculated, the calculation of the premium was reviewed and approved by FEMA. Irseespon



to this undisputed fact, Plaintiff states that the information it had was netctaand he blames
Defendant England for any inaccuracy and Defendant Fidelity for not inquiring enctiuracy

of the information. This response fails to consider that Plamittiorized Defendant England to
submit the application, that, at some point in time, Plaintiff signed thlieation indicating his
verification and approval of the statements contained therein, that a licensed eegaieed by
Plaintiff completed the elevation certificate, and, finally, that Plain&iff presented no evidence
indicating that the premium was miscalculated and should have been lower based aquthe uni
characteristics of the property and the application of the rating structure sbsidiby FEMA, to
the property.

Accordingly, the Court finds that no genuine issue of material fact existdaintff's
claim of breach of contract and Defendants are entitled to judgment as a matter of lavisas to th
claim.

B. Fraudulent Misrepresentation

Plaintiff brings a fraudulent misrepresentation claim against both defenddrmgs. T
elements of common law fraud are: (1) a representation or, where there is a duty $e,disclo
concealment of a fact, (2) which is material to the transaction at hand,d8)faiely, with
knowledge of its falsity, or with such utter disregard and recklessness as to \ithsttiee or
false that knowledge may be inferred, (4) with the intent of misleadirtpemiato relying upon
it, (5) justifiable reliance upon the representation or conceal@edt(6) a resulting injury
proximately caused by the reliandeuss v. TRW, Inc570 N.E.2d 1076, 1083 (Ohio 1991). The
elements of the claim are conjunctive, and therefore all of them must be shi@aham v.

American Cyanamid Cp350 F.3d 496, 507 (6th Cir. 2003) (citiBghwartz v. Capital Sav. &
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Loan Co, 381 N.E.2d 957, 959 (1978)).

A representation is material if it is essential to contract formatiasther words, if the
contract would not be formed but for the representation, then the represeistataterial.
Scotts Co. LLC v. Liberty Mut. Ins. €606 F. Supp.2d 722, 741 (S.D. Ohio 2009) (Graham, J.)
(citing Burke Lakefront Services v. Lemietibo. 79665 (8th Dist. unreported), 2002 WL
1821962, *5 (Ohio Ct. App. Aug. 8, 2002). But the alleged misrepresentation must involve a
past or present factd. “ ‘Generally, fraud is not predicated on a representation concerning a
future event, as such representation is more in the nature of a promisgractcor constitutes
mere predictions or opinions about what the future may brirld.’ (quotingYo-Can, Inc. v. The
Yogurt Exchangdnc., 778 N.E.2d 80, 89 (2002)). “However, a promise made with a present
intention not to perform is a misrepresentation of an existing fact etrenpromised
performance is to occur in the futureYo-Can, Inc. 778 N.E.2d at 8%ee Tibbs v. Nat'l Homes
Constr. Corp, 369 N.E.2d 1218, 1223 (1977) (“the requisite misrepresentation of an existing fact
is said to be found in the lie as to his existing mental attitude and presatif.inte

Plaintiff alleges that Defendant England misrepresented the premium associated with
$250,000 in flood insurance coverage to be approximately $400 per year. According tif, Plainti
Defendant England led him “to believe that his quote for the $400.00 premium was a fien quo
which would be locked in once the application was approved.” (Pl.’s Mem. Contra Def.
England’s Mot. for Summ. J., p. 8). Plaintiff argues that Defendant England was under a duty to
disclose that the $400 premium was not a firm quote. Plaintiff asserts thaeterethe
expertise of Defendant England and that this reliance was detrimental to him becatsegzsed

more for the insurance than was originally quoted. Defendant England argues thiftsPlai
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fraudulent misrepresentation claim fails because his claim alleges a misrepi@sastad a
promise, prediction, or opinion about a future event or circumstance. Defé&mgaand also
argues that this claim fails because Plaintiff cannot substantiate, widme®jdnateriality or the
detrimental reliance necessary to maintain the claim.

Plaintiff is correct that the price of insurance is an important factor in thesdiooquof
insurance. But the Court finds Plaintiff's argument, that evidence reasonablystieatemthat
his reliance on Defendant England’s alleged assertion harmed him, to be unpersuasi
Construing the evidence most favorably toward Plaintiff, Defendant Engldicdtied to him that
the yearly cost of $250,000 in flood insurance coverage would be approximately $400.
Undisputed evidence additionally demonstrates that Plaintiff subsequently learnéeé that t
premium would be much more costly, and he paid the higher amount (or at leastaastgnifi
portion of it). That is, it is undisputed that Plaintiff purchased the insuraneeag@vfrom
Defendant Fidelity, after learning that the amount of the yearly premium woulghifeegntly
more than originally predicted by Defendant England. Furtherméietif® has continued to
renew the policy and pay the premium to Defendant Fidelity every year lsengetial policy was
issued in 2002.

In response to Defendant England’s argument that Plaintiffs payment of thieprem
precludes his fraud claim, Plaintiff reasons that he had no choice as to whether to phechase t
insurance at that point because the lender required the insurance, and because “theadamage h
already been done to his ability to shop for flood insurance.” (Pl.’s emira Def. England’s
Mot. for Summ. J., p. 8). Thus, Plaintiff suggests in his briefing that he welsiged from

purchasing flood insurance with the assistance of a different agent, or fronraatalbesurer.
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This allegation of detrimental reliance is not supported by evidence in the rétbilg. evidence
does support the assertion that the lender required Plaintiff to purchase thaedlgadae, no
evidence indicates that Plaintiff was required to purchase the insurance with Deferglamd’&n
assistance or that he was prohibited from obtaining the insurance fromendiifisurer. Plaintiff
is upset that Defendant England’s predictive statement, regarding the amount Defetelian
would charge for the flood insurance, turned out to be wrong. But Plaintiffatidfastion does
not create a viable cause of action against Defendant England.

As to his fraud claim against Defendant Fidelity, Plaintiff states that, whikedud claim
against Defendant England is based on its representation that the yearly premidrer®100,
“Fidelity’'s misrepresentations are more complicated.” (Pl.’s Mem. in Opp.Fidelity’s Mot.
for Summ. J., p. 8). While Plaintiff characterizes Defendant Fidelity’s fraudnaglicated, it
appears that Plaintiff alleges that Defendant Fidelity committed fraud by incodetglymining
the yearly premium rate for the insurance coverage, and then, despite noticecdrteeiness
of the rate, continuing to charge this amount. Plaintiff states thatit¥idehtinued to maintain
an inflated premium rate, totally disregarding indications that it was notctoarel refusing to
take steps to determine the correct rate. Its actions demonstrate a complete daré&iairdiff
and his need to obtain flood insurance. Basically, Fidelity knew it had Plaettifieen a rock
and a hard place.1d. Plaintiff again asserts that Defendant Fidelity had a duty to seek
information beyond what was submitted, but he cites no authority foagsestion and even
suggests that the scope of the duty should be determined by aJegPl.{s Mem. Contra Def.
Fidelity’'s Mot. For Summ. J., p. 10, stating: “A jury must determine whetldeilityi had a duty

to investigat[e] and request additional information, such as photos te th&uaccuracy of the
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SFIP rate.”).

For the reasons discussed above in reference to Plaintiff's arguments in sfiport o
breach of contract claim, these assertions are lingvas to Plaintiff's fraud claim.
Furthermore, although dissatisfied with the premium charged by DefendantyFleliemntiff
agreed to enter the contract of insurance at the rate determined by Defendant &mtklity (
approved by FEMA), and has continued to renew the policy each year, despite no leg@boblig
to contract with Defendant Fidelity. In the final analysis, Plaintiff ldonesented evidence
reasonably establishing the necessary elements of a fraud claim.

Accordingly, the Court concludes that Plaintiff has failed to demonstrate a géssue
of material fact as to his fraudulent misrepresentation claim and Defendantstéae tmti
judgment as a matter of law as to this claim.

C. Ohio’s Valentine Act

Plaintiff brings a state antitrust claim under Ohio’s Valentine Act, Ohio Rev. Code 8§
1331.01 et seq. Ohio Rev. Code § 1331.01(B) makes it unlawful for two or more persons to,
inter alia, “create or carry out restrictions in trade or commerce,” to “increase . . . ¢heopri. .
a commodity,” or to fix the price of a commodity. Furthermore, Ohio Rev. Code 80#331.
prohibits “conspiracy against trade.” The Valentine Act was “patterned after ¢ne&h
Antitrust Act, and as a consequence [the Supreme Court of Ohio] has interpretatitioeyst
language in light of federal judicial construction of the Sherman ACtK. & J.K., Inc. v.
Fairview Shopping Ctr. Corp407 N.E.2d 507, 509 (1980). Thus, a restraint of trade claim
under Ohio’s Valentine Act is subject to the same analysis as a restraadeotlaim under the

Sherman Act.See Richter Concrete Corp. v. Hilltop Basic RB47 F. Supp. 893, 920 (S.D.
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Ohio 1981),C.K. & J.K., Inc. v. Fairview Shopping Ctr. Cor@07 N.E.2d 507 (1980).

Plaintiff's complaint alleges that Defendants engaged in a restraint of tradenmeoce
by increasing and/or fixing the price of the flood insurance and preventing coompasi it relates
to the insurance. Defendant England argues that Plaintiff's Valentine Act clzamrésl by the
applicable statute of limitations, Ohio Rev. CodE381.12(B), which provides that such a claim
must be commenced within four years after the cause of action accrued. Defendant England
reasons that Plaintiff's Valentine Act claim arose, if at all, in August 2002, and beeawsdtdd
to file this claim until 2008, he failed to timely bring the claim and it theeefoust be dismissed.
Plaintiff argues that the claim was not untimely filed because Defendants’ vislatioche
Valentine Act are continuous and ongoing. Plaintiff asserts that “Defendantaieciot engage
in the price fixing conspiracy that resulted in Freeland being charged extremely higimass
premiums, and Freeland continues to be injured by his payment osthigngepremiums.” (PI's
Mem. Contra Def. England’s Mot. for Summ. J., p. 10). Defendant Fidelity argudbdhais
no evidence supporting Plaintiff's assertion that it set the premium ratetiofddy, citing
Gibson supra andWright v. Allstate, Ins. Cp415 F.3d 384 (5th Cir. 2009)efendant Fidelity
argues that the Valentine Act claim is barred and preempted by federal law.

It is unnecessary to analyze the applicability of the statute of limitaéind the contours
of federal preemption in this contéxtecause, even if Plaintiffs Valentine Act claim is not barred

by the applicable statute of limitations and is not preempted, it reitessls because the

! The Court notes that while most courts have consistently found tlemaféaw
preempts state law claims that are based on the handling and disposition of $#dPsolaie
courts have found that claims relating to the procurement of the policy areeraigted by
federal law. See Gibson289 F.3d at 949.
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“pricing” of SFIP premiums is controlled by FEMA, not WYO companies.

In support of his Valentine Act claim, Plaintiff makes the conclusory asséhat once
the rate was determined by Defendant Fidelity, and approved by FEMA, other @escaaners
were bound by the rate. According to Plaintiff, Defendant Fidelity, and presuatbbhg,
prevented competition and restrained trade in this manner. But these assgdioot supported
by the record. There is no evidence in the record that Defendants England and Fidelity @ngaged i
price fixing or conspired to raise premium rates.

Moreover, and most importantly, neither Defendant England nfenDant Fidelity set
the rates for standard flood insurance policies, such as the gelied to Plaintiff. FEMA sets
the terms and conditions of all SFIPs, including the rate structures andmreosts. Gowland
v. Aetna 143 F.3d 951, 953 (5th Cir. 1998utor v. FEMANo. 06-1371, 2009 WL 4268457,
*3 (E.D. Pa. Nov. 23, 2009). While Defendant Englanditaied Plaintiff's acquisition of the
flood insurance, and Defendant Fidelity, acting as a WYO company, issued the pelicy, t
premium charged was ultimately approved and set by FEMA, which ds¢stiise rating
guidelines as part of its administration of the National Flood Insurance Rrodumaother WYO
company would be bound by the rate determined by Defendant Fidelity insofar @ FEM
determines the rate structure, which would necessarily apply to all WYO companies.

Therefore, Plaintiff's claim that Defendants violated the Valentine Actdails matter of

law.

V. Conclusion

For the foregoing reasons, the Court concludes that no genuine issue of na&terial f
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exists as to Plaintiff's claims against Defendants, and Defendants are entitled tefjudgra
matter of law on all of Plaintiff's claims. Accordingly, the COGRANT S Defendants’ Motions
for Summary Judgment (Docs. 67 and 69). Because summary judgment is awarded to
Defendants, Defendant Fidelity’'s motion to quash Plaintiff's jury sehi®oc. 68) IDENIED
as moot. Finally, Plaintiffs motion to amend his response to Deféfadelity’'s motion for
summary judgment (Doc. 84) GRANTED, and the supplemental information has been
considered in the resolution of the pertinent motions.

The Clerk shall remove Documents 67, 68, 69, and 84 from the Court’s pending motions
list.

The Clerk shall remove this case from the Court’s pending cases list.

IT ISSO ORDERED.

g George C. Smith
GEORGE C. SMITH, JUDGE
UNITED STATESDISTRICT COURT
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