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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION AT COLUMBUS

GREGORYMCcKNIGHT
Petitioner, Case No. 2:09-cv-059

: District Judge Susan J. Dlott
-VS- Magistrate Judge Michael R. Merz

DAVID BOBBY, Warden,

Respondent.

REPORT AND RECOMMENDATIONS

This capital habeas gquus case is before the Coort Respondent’s Motion to Dismiss
Lethal Injection Claims (ECF No. 257). Pwtiter opposes the MotiofieCF No. 260) and the
time within which Respondent could haied a reply in spport has expired.

The focus of the Warden’s Motion is the fatlaims added by Supplemental Petition in
April 2017 which read as follows:

Forty-First Ground for Relief: The State of Ohio cannot
constitutionally execute Petitioner because the only manner
available under the law to esute him viola#s his Eighth
Amendment rights.

Forty-Second Ground for Relief: The State of Ohio cannot
constitutionally execute Petitioner because the only manner
available for execution violatethe Due Process Clause or the
Privileges or Immunities Clause of the Fourteenth Amendment

Forty-Third Ground for Relief: DRC cannot constitutionally

execute Petitioner because theyomanner of execution available
for execution under Ohio law viokd the Equal Protection Clause
of the Fourteenth Amendment.
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Forty-Fourth Ground for Relief: The State of Ohio cannot
constitutionally execute Petitiondecause Ohio’s violations of
federal law constitute a fundamental defect in the execution
process, and the only manner okedtion available for execution
depends on state execution laws tirat preempted by federal law.

(ECF No. 241).

Respondent seeks dismissal of theser fgrounds with prejudice in light dih re
Campbell, 874 F.3d 454 (B Cir. 2017),cert. den. sub nom. Campbell v. Jenkins, 2017 U.S.
LEXIS 6891 (Nov. 14, 2017). Petitioner opposes disali on the same bases that other capital
habeas petitioners have opposesidssal of identical claims sin€@ampbell was decided in late

October.

Analysis

In Nelson v. Campbell, 541 U.S. 637 (2004), the Supreme Court held that a method-of-
execution constitutional claim could be broughtig8 1983 case, over the objection of a number
of States that such claims cdubnly be brought in habeas pas. The Court dred to that
view two years later irHill v. McDonough, 547 U.S. 573 (2006) Shortly afterNelson was
decided, death row inmates in Ohio initiatedtimee-of-execution litigation in this Court under
42 U.S.C. 8§ 1983 iCooey v. Taft, Case No. 2:04-cv-1156. As cafidated with other inmates’
claims, that case remaipgnding under the captidn re Ohio Execution Protocol Litig., Case
No. 2:11-cv-1016 (the “Protocol Case”.) The Boati Case is very &ége litigation, having
garnered 748 filings and three preliminary mgtion hearings since Ohio announced on October
3, 2016, its intention to resume executions. AlthoBgtitioner is not a platiff in the Protocol
Case, nothing prevents him from interveninghat case or filing a sepe 8 1983 case seeking
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relief on the same substantive claimshias made in these four Grounds for Relief.

Civil rights litigation provides a plaintifivith many advantages over habeas corpus.
Section 1983 cases enjoy the fedlope of federal civil discowgrwhereas discovery in habeas
cases is only with court permission. In ailcrights case it is operio counsel to argue
constitutional claimsle novo, whereas habeas is a backward-looking remedy concerned with the
validity of a judgment entered years earliadgudged by Supreme Court law as it stood when
the state courts decided the case. Civil righigants are entitled tpresent evidence, both on
preliminary injunction and at trial, whereasidance-taking in habeas constrained by 28
U.S.C. § 2254(e) an@ullen v. Pinholster, 563 U.S. 170 (2011).

Nevertheless, for the past six years the death penalty petitioners’ bar has been filing
substantively parallel constitutional claims irtb@ 1983 and habeas corpus. This practice has
been supported by decisions of the Sixth Cirguthe Stanley Adams capital habeas case from
the Northern District of Ohio. IAdams v. Bradshaw, 644 F.3d 481 (B Cir. 2011)pdams 1) ,
the court held that a lethal-injection-invalidigyaim could be brought in habeas, inverting the
holdings inNelson and Hill. This Magistrate Judge and othadicial officers of this Court
faithfully followed Adams | until the Supreme Court decid&lossip v. Gross, 135 S.Ct. 2726
(2015).

In Glossip the Supreme Court interpeel its earlier decision iHill and wrote:

We held [in Hill] that a method-of-execution claim must be
brought under 81983 because such a claim does not attack the
validity of the prisoner’s @nviction or death sentendel., at 579-

580, 126 S.Ct. 2096, 165 L. Ed. 2d 44.

135 S.Ct. at 2738. This Mastrate Judge reddlossip as disapproving of what was permitted in

Adams | and other judicial officers aged. District Judge Froput the matter most succinctly.



In Adams v. Bradshaw, 644 F.3d 481, 483 (6th Cir. 2011), the
Sixth Circuit held that methodfexecution challenges are
cognizable in habeas corpus. Tiisurt and other courts within
this District have since relied omdams in accepting the
proposition that method-of-execution claims properly sound in
habeas corpuslossip now undeniably upends that practice.

Henderson v. Warden, 136 F. Supp. 3d 847, 851 (S.D. Ot2615). Between the Glossip
decision in May 2015 and March 2016, this Magistrdudge and other judges of this Court
declined to allow lethal injection claims in habeas.

However, theAdams case came back to the Sixth Circuit in March 2016 and\daens
panel held the result ikdams | was not changed b$lossip. Adamsv. Bradshaw, 826 F.3d 306
(6™ Cir. 2016)@dams 111 ), cert. denied sub. nom. Adams v. Jenkins, 137 S.Ct. 814, 196 L. Ed.
2d 60(Jan. 17, 2017) After Adams I11, this Court reversed couragain and began allowing the
pleading of lethal injection invalidity claims lmabeas. For example, in the Decision and Order
permitting the most recent amendments in this case, the undersigned wrote:

McKnight's Motion focuses on theognizability of his proposed
claims in habeas corpus in light Aflams v. Bradshaw, 826 F.3d
306 (8" Cir. 2016)Adams 11). He notes that this Court previously
found his lethal injection claimsould be pleaded in habeas under
authority of Adams v. Bradshaw, 644 F.3d 481 (B Cir. 2011)
(Adams ).

(Decision and Order, BENo. 237, PagelD 11546-47.)
Campbell, supra, takes us back to a literal reading@lssip. In Campbell, the Sixth
Circuit analyzedddams 111, writing:

After Glossip was decided, th&dams case returned to this Court.
Adams v. Bradshaw, 826 F.3d 306 (6th Cir. 2016 Adams I11).

! There are three published opinions of the Sixth Circuit in Stanley Adams’ habeas corpusdease:.
Bradshaw, 644 F.3d 481 (BCir. 2011);Adamsv. Bradshaw, 817 F.3d 284 (BCir. March 15, 2016); and
Adams v. Bradshaw, 826 F.3d 306 (BCir. June 13, 2016), referred to hereirAdams |, Adams |1, andAdams |11
respectively.
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Adams IIl came on appeal after our remand to the district court
resulted in development of the factsl. at 309. The factual
development revealed thatAdams was protesting the
"psychological toll" resulting from Ohio's recent changes to its
lethal-injection protocefacts not presented iAdams 11.2 Id. at
320. We immediately responded tastihevelation by holding that
Adams "failed to present this ahito the state courts, nor did he
raise it in his habeas petitiorid. This failure, as a matter of law,
barred Adams from pursuing the claim in habéds.28 U.S.C. §
2254(b);Wainwright v. Sykes, 433 U.S. 72, 97 S. Ct. 2497, 53 L.
Ed. 2d 594 (1977).

Notwithstanding the procedural fdelt, the panel proceeded to
speculate in dicta about the viltly of a psychological-torment
claim. Adams |11, 826 F.3d at 320. It ultimately found the claim
unsupported by the substantivewla Even then, the panel
proceeded to discuss—again in dicta—the holdingdaims |1 in
light of Glossip. Id. at 321. It reiterated that "Adams's case is
distinguishable fronHill [v. McDonough, 547 U.S. 573 (2006)]
because Adams argues that lethal injection cannot be administered
in a constitutional manner, andathhis claim ‘could render his
death sentence effectively invalidlt. at 321 (quotingHill, 547
U.S. at 580). Therefore, "to the extehat [a petitioner] challenges
the constitutionality of lethal injection in general and not a lethal
injection protocol, his clairts cognizable in habeadd.

We think this dictum mischaracterizes béttlams |1 andGlossip.
And, of course, dictum in a prior decision—as opposed to a
holding—does not bind future pangiacluding this one. 6th Cir.

R. 32.1(b);United Satesv. Turner, 602 F.3d 778, 785-86 (6th Cir.
2010) (explaining that statementsialhare "not necessary to the
outcome" are not binding on later panels). Adams |1l panel

had already concluded that ethpetitioner's claim was both
procedurally defaulted and forfeiteddams 111, 826 F.3d at 320.
And although we may choose to egeuorfeiture in an exceptional
case, we cannot ignore procedural default absent an express
finding of cause and prejudic&ainwright, 433 U.S. at 86-87.
Thus, the statements "necessary" to the decisioAdams IlI
ended when the panel acknowledgie default and forfeiture




without any indication thaan exception was presemtdams IlI,
826 F.3d at 320.

Thus, to the extent tha@dams Il purported to permiBaze-style
habeas claims that refuse wwoncede the possibility of an
acceptable means of executionsitot controlling. Sinc&lossip's
holding directly addressed that questioms linding on us, and we
follow it today. In doing so, we do not intend to diminish the
importance or correctss of the holding irAdams Il that § 1983

and habeas are not mutually exclusagea per se rule. All Baze
andGlossip require is that— in the peculiar context of method-of-
execution claims—the death-row inmate must proceed under §
1983.

Campbell, 874 F.3d at 463-64 (emphasis supplied).

As this judge read€ampbell, it holds thatGlossip means what it appeared to many
judges of this Court to mean when it came dowethal injection invldity claims must be
brought in a 8 1983 case and nmohabeas corpus.

The four Grounds for Relief sought to be dissad are plainly lethahjection invalidity
claims. Grounds Forty-One, Forty-Two, and érhree assert Ohio can never constitutionally
execute Gregory McKnight because of prohibitiamshe Eighth and Fourteenth Amendments.
Ground Forty-Four relies on the fundamental defeebry of habeas corpus for violation of
federal statutes recognizedReed v. Farley, 512 U.S. 339 (1994). The teachingQaimpbell is
therefore that these claims mi& dismissed as not cognizabiehabeas, but without prejudice
to their pursuit under 8 1983, at leas to the constitutional claims.

McKnight assert€Campbell should not be followed here, but thhedams 111 remains the
controlling precedent (Response in Opp., ECF No. P&gelD 17429-30). He relies first of all
on Davis v. Jenkins, No. 2:10-cv-107, 2017 U.S. DisLEXIS 161152 (S.D. Ohio Oct. 2,

2017)(Sargus, Ch. J.)Davis found lethal injection invalidityclaims remained cognizable in



habeas despite re: Tibbetts, 869 F.3d 403 (BCir. 2017). ButDavis was decided three weeks
beforeCampbell was handed down and could ndtddhat decision into account.

The Campbell court dealt withAdams I11 by characterizing theanguage this Court had
been following as dictum. McKnight argu€ampbell is not controlling because the language in
Glossip on which it relies is also dictum €3ponse, ECF No. 260, PagelD 17429-30). The
undersigned has already been reversed onceeb$ixth Circuit for notaking seriously enough
the language ofGlossip — dictum or otherwise.Fears v. Morgan (In re: Ohio Execution
Protocol Litig.), 860 F.3d 881, 886 {6Cir. June 28, 2017)(en banckrt den. sub nom. Otte v.
Morgan, _ U.S. | 137 S.Ct. 2238(July 25, 201R)jéither, as the plaintiffs suggest, is
Glossip irrelevant here. Quite the contrary: theu@'s opinion contains plenty of reasoning that
was not confined to the record there—and which therefore binds us just as much as the reasoning
in any other opinion of the Supreme Court.”). Tempbell majority held itself bound by the
language irGlossip that McKnight asserts is dictum, kihiat this Court followed assiduously in
the interim betwee®lossip andAdams I11. As a subordinate court, we also are bound by what
the Sixth Circuit now saySlossip means.

In thinking about language i@ampbell as holding or dictum, the Magistrate Judge finds
it useful to remember the distinction between oldietum and judicial diatm. The latter refers
to “an opinion by a court on a question that i®dily involved, briefd, and argued by counsel,
and even passed on by the court, but tisahot essential to the decisionGARNER'S
DICTIONARY OF LEGAL UsAGE (39 ed.) at 275, citinCerro Metal Prods. v. Marshall, 620 F.2d
964, 978, n. 39 (3 Cir. 1980). Garner notes that joidil dictum has been held binding
precedent.ld. The Campbell court plainly intended to provide guidance to the District Courts

on precisely the question pregeth by the instant Motion.



McKnight argues Campbell does not applyhis “fundamental defg#” statutory claim
becauseGlossip dealt exclusively with Eighth Ameiment claims (Response, ECF No. 260,
PagelD 17430). ImBaysv. Warden, 2017 U.S. Dist. LEXIS 200400 (S.D. Ohio Dec. 6, 2017),
the Magistrate Judge dealt with the same argumegmother capital habeas case. Bays pleaded
a claim which is a verbatim copy of McKnightGround Forty-Four. Campbell had pled the
same claim and the Sixth Cirtwiismissed it without discussidn.

In Bays the Magistrate Judgerote that “[a]lthoughCampbell only expressly addressed
Eighth Amendment claims, its logic is fully digable” to the statutory fundamental defect
claim. 2017 U.S. Dist. LEXIS 200400 at *22. T@ampbell court wrote:

[Tlhe Glossip Court necessarily baue all habeas petitions
challenging "a particular applicatioof a particular protocol to a
particular person” as unconstitutionally painfulre Tibbetts, 869
F.3d 403, 406 (6th Cir. 2017)These challenges are properly
remedied by an injunction prohibiting the state friaing certain
actions, rather than a writ of habeas corptigat vacates the
sentence entirely.

A review of fundamental habeas aBdl983 principles confirms
that this is the correct view of the law. Only when a serious error
infects the very fact of a deadfientence can the writ grant relief.
See Heck, 512 U.S. 477, 481, 114 S. Ct. 2364, 129 L. Ed. 24 383
Buck v. Davis, 137 S. Ct. 759, 777, 197 L. Ed. 2d 1 (20Ih)is
principle arises because habedgfaloes not exist to ferret out
every constitutional violation, oeven to directly prohibit the
government from breaking the lamstead, it exists to relieve the
prisoner of an unlawful sentencé&ee, e.g., Stone v. Powell, 428
U.S. 465, 96 S. Ct. 3037, 49 L. Ed. 2d 1067 (19™&)ll v.
Scroggy, 603 F.3d 346, 353 (6th Cir. 2010)o that end, the writ
necessarily "provides the petitier the right to relief fromall
direct and collateral consequences of the unconstitutional
[sentence]."Gall, 603 F.3d at 353emphasis addedYhus, if a

3 Perhaps becau&ampbell was handed down on October 25, 2017, in the shadow of Campbell’s scheduled
execution on November 15, 2017. As has been widely reported, that execution was halted in process by ODRC
Director Gary Mohr.



petitioner's legal theory would notnherently require the
nullification of his death sentence, he has no business proceeding
in a habeas court. The Great Writ is not concerned with the
piecemeal reformation of an imbect criminal justice system.

In contrast8 1983is engineered to accomplish this lofty goal. The
statute empowers a court to enjdiim, equity,” "the deprivation of
any rights, privileges, or immunitsesecured by the Constitution
and laws" of the United Stated2 U.S.C. § 1983emphasis
added). When properly invoked, thatsite can be used to compel
the government to regnize that even the guilty have rights, and
that even a conviction or deagkntence does not deprive a person
of their humanity.See, e.g.,, Baze, 553 U.S. at 52Hudson v.
McMillian, 503 U.S. 1, 112 S. Ct. 995, 117 L. Ed. 2d 156 (1,992)
Tennessee v. Garner, 471 U.S. 1, 105 S. Ct. 1694, 85 L. Ed. 2d 1
(1985) Estelle v. Gamble, 429 U.S. 97, 97 S. Ct. 285, 50 L. Ed. 2d
251 (1976) Indeed, Ohio death-row inmates—including
Campbell—are currently litigatinghe constitutionality of the
protocol in a8 1983 action, seeking a dewition that Ohio's
execution protocol is torturously painfidee In re Ohio Execution
Protocol Litig., No. 2:11-cv-1016 (S.D. Ohio). In fact, Campell's
motion for a preliminary injunction to stay execution is set for
hearing this very week. Ultimatel this is the relief that all
method-of-execution claims seek: an order directed at state
officials, declaring that the state2nds do not justify its means, and
requiring the state to find anothdess cruel way to enforce a
judgment of death against the prisoner.

Campbell, 874 F.3d at 462-63. McKnight also asserts @ourt should give “little, if any,
precedential weight” tacCampbell or Tibbetts because they were before the Sixth Circuit on
transfer orders from this Court for a deteration under 28 U.S.C. § 2244(b) whether, being
second-or-successive habeas apgilinis, they could pceed. While that ecectly describes the
procedural posture aampbell, the Sixth Circuit did not limittself to deciding the § 2244(b)
guestion but found, in part, that Campbell could pratceed because his transferred petition did

not state a claim cognizable in habeas.



McKnight also cites a numbef out-of-circuit 8 2244(b) ecisions which he says weigh
against giving precedential weight@ampbell. For the reasons given at lengthBays, supra,
these decisions do nougport that position. SeBays v. Warden, 2017 U.S. Dist. LEXIS
200400 at *12-14. See al3orner v. Hudson, 2017 U.S. Dist. LEXIS 202425 (S.D. Ohio Dec.
8, 2017).

McKnight also argue€ampbell should be given limited precedential weight because it
was decided “without the benefit of full briefing oral argument regarding the actual merits of
the . . . case[s].” (Response, ECF No. 260, PagelD 17432&8rpbell was before the Sixth
Circuit on a motion to remafictlaiming this Court erred ifinding the petition second-or-
successive. Even if the Sixth Circuit had found the lethal injection dityatilaims cognizable
in habeas and either that the petition was semtond or successive or that it could proceed
regardless, there would not halbeen a circuit court dectsi on the “merits” of Campbell’s
claims until after this Court had entered judgimefhe Sixth Circuit thoroughly considered the

cognizability issue, which is ntilhe same as a merits decision.

Conclusion

This Court should followCampbell and dismiss Grounds for Relief Forty-One, Forty-
Two, Forty-Three, and Forty-Four. The Warderlss dismissal with prejudice, but because the
Court does not reach the substantive consiitali questions, dismissal should be without
prejudice to their consatation in in a civil rights case undé2. U.S.C. § 1983. In other words,

the fact that they are nobgnizable in habeas does not mean they are without merit.

* Filed by one of the attorneys who represents McKnight, Assistant Federal Public Defender ElahiitsSt
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December 21, 2017.

s Michael R. Merz
United StatesMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sffex; written objections to the
proposed findings and recommendations within emtdays after beingrsed with this Report
and Recommendations. Such objections shall spéwuifyportions of the Report objected to and
shall be accompanied by a memorandum of lawupport of the objections. If the Report and
Recommendations are based inolehor in part upon matters ogdang of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge otimgse directs. A party marespond to another paisyobjections
within fourteen days after being served witlc@py thereof. Failure to make objections in
accordance with this procedungay forfeit rights on appeabee United Sates v. Walters, 638
F.2d 947, 949-50 (6th Cir. 1980homasv. Arn, 474 U.S. 140, 153-55 (1985).
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