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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION AT COLUMBUS

GREGORYMCKNIGHT
Petitioner, ' Case No. 2:09-cv-059

: District Judge Susan J. Dlott
-VS- MagistrateJudgeMichaelR. Merz

DAVID BOBBY, Warden,

Respondent.

REPORT AND RECOMMENDATIONS

This capital habeas corpus case is befbeeCourt on a Petitiofor a Writ of Habeas
Corpus (ECF. No. 12Yin which Petitioner Gregory McKnigipleads forty-twarounds for relief
challenging his convictions and sentences foraggjed murder, kidnapping, aggravated robbery,
and murdef. Respondent has filed his Return of WECF No. 13) and an amendment (ECF No.

112), and McKnight has filed higraverse (Doc No. 17) and an amendment (ECF No. 128). The

1 McKnight's first petition was filed on October 14, 2009 (ECF. No. 9), and amended on February 23, 2011 (EFC No.
38), amended again on January 25, 2013 (Doc. No. 101), and again on August 26, 2013 (ECF No. 127). Later,
McKnight filed a supplement to his petition (ECF No. 24 an amendment to the supplement (ECF No. 251), both
limited to raising four lethal-injection claims which were ultimately dismissed without prejudice to their inclusion in

an action under 42 U.S.C. § 1983 pursuaiht t@ Campbell874 F.3d 454 (6Cir. 2017). Those grounds for relief

will not be considered further. Finally, in this Repantd Recommendations, “the petition” will refer to the most
recent amended petition (ECF No. 129t the sake of simplicity.

2 McKnight was initially indicted on four additional counis/olving tampering with evidence and gross abuse of a
corpse, but those charges were subsequently withdrawn by the prosecutor. (ECF No. 206{D08991.)
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matter is now ripe for decision.
FACTS
The Supreme Court of Ohio summarized 8tate’s and defense’s cases as follows:
State’s Case

During early 2000, [Gregory] Julious éd with his girlfriend, Dana
Bostic, at her home in Chillicoe. At the time, appellant was
dating Lisa Perkins, who was a friend of Bostic's. Appellant
became acquainted with Julious by visiting Perkins at Bostic’s
home.

On Friday, May 12, 2000, at around 4:00p.m., Bostic returned home
from work and found appellant, Julious, and her daughter in the
kitchen. Julious was wearing oriypxer shorts. Bostic then left
the house with her daughter to pick up her son.

When Bostic returned after aggimately one hoyrappellant and
Julious were no longer at the house. Bostic testified, “The door
was unlocked. There was [sic] candles still burning, * * * and it
was like he just ran out for a miruand he was coming right back.”
Moreover, Julious’s belongings, dimiding his clothes, personal
hygiene products, and his identifica card, were still in the house.

When Julious did not return homBostic calledappellant on his
pager. Later that night, appeltareturned Bostic’'s call and put
Julious on the phone. Julious told Bostic that “he was in Columbus
at McKnight's friend’s house anddit were getting ready to go to a
[sic] OSU block party and he would be home.” Bostic described
the conversation as “very unusubBcause Julious “didn’t let [her]
ask him anything else” and alptly ended the conversation.
Bostic never saw or tadkl to Julious again.

In June 2000, appellant and Wige, Kathy McKnight, acquired a

trailer in a rural area near Rayhio. Appellant and Kathy moved
their belongings into theailer, but they did not move in. Instead,
they moved to the home of Kathy’s mother, in Gambier.

In late September of early @tter 2000, appellant was hired as a
kitchen worker at the Pirate’s Cove restaurant in Gambier.
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Appellant was friendly with his co-workers, and they would
sometimes give him rides to his Gambier home after work.

Emily Murray, a Kenyon Collegestient, was a part-time waitress
at the Pirate’s Cove. Murray lived in a Kenyon College dormitory
approximately 100 yards from ther&te’s Cove, and she drove her
mother’'s Subaru Outback at Kenyon.

On November 2, 2000, Murray quit her job and spent her last
evening working at the Pirate'€ove. Several college friends
visited Murray at the Pirate’s Cote help celebrate her last night at
work, but her friends left befe Murray finished work.

Appellant also worked at the Pirate’s Cove on the evening of
November 2. Time cards show#tht Murray finished work at
3:07a.m. and appellant finished tkaat 2:59a.m. on November 3.
Nathan Justice, the bartender at the Pirate’s Cove, saw Murray
looking for her keys before 3:30a.nNo one at the Pirate’s Cove
recalls seeing Murray and appellant leave together.

Murray never returned to sleeap her dormitory room, and she
failed to appear at a party oretlevening of November 3. This
absence concerned Murray’s friends because Murray had not left a
message regarding her whereaboaind they could not find
Murray’s Subaru Outback arampus or in Gambier.

After an unsuccessful searchr fdurray, her friends notified
Murray’s family and Kenyon Collegé&ecurity. A search of
Murray’s dormitory room by Murrdg friend, Abigail Williams,

produced Murray’s wallet, which atained her Ohiand New York

driver’s licenses, credcards, and bank card.

On Sunday evening, November Wjilliams talked to appellant
about Murray’s disappearance. Appellant said that he had worked
that night but ‘left well before €hdid * * * [and] that he was not
there so he could see her leaveXtcording to Williams, appellant
was “very curt” and “[they] didn’'get any information. He just
kind of smirked” at them. Alsrt time after Maray disappeared,
appellant told Nate Justice that “[h]e felt that [Murray] was probably
dead.”

On December 9, 2000, Vinton County Sheriff's Chief Deputy
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Charles Boyer and Deputy Matt Kight went to appellant’s trailer to
serve an unrelated indictment on him, but appellant was not there.
Deputy Kight ran a license cheok a vehicle on the property and
learned that the Subaru Outback parked behind the trailer was
associated with the disappearance of Emily Murray.

After obtaining a search warrant, law enforcement entered
appellant’s trailer and found bloodsts on the carpetear the front
door. Police followed a traibf blood down the hallway and
discovered Murray’s clothed body v@ed inside a carpet in the
spare bedroom.

During the search, Special Ageary Wilgus, a crime-scene
investigator with the Ohio Bureau of Criminal Identification and
Investigation, found a copper bullgtcket near the bloodstained
carpet in the living room. A bullet hole was found in the area of the
bloodstained carpet, but investigeg did not find the bullet that
went through the floor. Additiotig, police foundfive spent .357
shell casings inside a drawein the living room, seven
nine-millimeter bullets inside a awer in the master bedroom, and a
roll of bloodstained duct tape the living room.

Investigators searching thproperty found human bones and
clothing in the cistern, the root tal, and in a plastic bag. Police
discovered that a fire had been wdrin the root cellar, and they
recovered burned bones and pieces of clothing. The skeletal
remains included most of the bones from a single human, but only
six skull fragments we found. Dr. NancyTatarek, a forensic
anthropologist, concluded that the remains were from an
African-American malevho was 20 to 25 years of age and six feet
to six feet, six inches tall.

The police identified the remains #mse of Gregory Julious. Dr.
Franklin Wright, a forensic dentist, positively matched the teeth and
jaw bone found on appellant’s property with Julious’s dental
records. Bostic alsdentified the remains dfoxer shorts found in

the cistern as those Julious was wearing the day he disappeared.
Kim Zimmerman, appellant’s briog¢r-in-law, had given police a
bloodstained backpack that head taken from the trailer’s
living-room closet.

Police searched the vehicle thppallant was driving when Julious
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disappeared, and they discovered bloodstains on the carpet
underneath the rear seat. Subsequent DNA analysis showed that
the “DNA from the * * * carpet [was] consistent with the DNA
profile from Gregory L. Julious.” According to Diane Larson, a
DNA serology analyst, the “chanoé&finding the sene DNA profile

in the population is * * * approximale 1 in 50 trillion people for

the Caucasian population, one in 177 trillion in the
African-American population, and 1 &1 trillion in the Hispanic
population.

Inside appellant’'s Gambier hompolice found an empty box of
Winchester .357 magnum cartridgeinderneath the bed in the
master bedroom, two .30 caliberllets in the master-bedroom
closet, and four nineillimeter bullets in the basement. Police
also learned that appellantchpurchased three handguns from two
gun shops before the murders:a Jennings nine-millimeter
semiautomatic pistol purchased February 17, 1999, and Intratec
nine-millimeter pistol purchasleon April 24, 1999, and a Jennings
.380 caliber semiautomatigstol bought on May 24, 2000.

Dr. Dorothy Dean, Deputy Coronfar Franklin County, found that
Murray had died from a single “gunshot wound to the head.”
Murray was shot with a high-powered weapon, and the gun was
“very, very close or todung her skin” when fired.

Dr. Tatarek found that the conditi of the skull fragments of
Julious were “consistent with amjury by gunshot.” She also
found evidence of trauma to thertebra “caused by some sort of
sharp object penetrating the person’s neck and cutting into the
bone.” Moreover, trauma towo hand bones was “consistent
[with] defense wounds.” Dr. Tatarek also found trauma around
joints “consistent with disemberment of a person.” The
condition of the skeletal remainsapkd the date of death within a
three- to six-month timgrame that included May 12, 2000.

Diane Larson concluded that the DIg#ofile from the bullet jacket
found in appellant’s trailer wasonsistent with Murray’s DNA
profile. The odds that the DNA from the bullet jacket was from
someone other than Murray were one in 646 Billion for the
Caucasian population. Larsorsalfound that the bloodstains on
the backpack and duct tape nied Julious’s DNA profile. The
odds that the DNA from bloodstes on the backpack was from
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someone other than Julious wearee in 64 quadrillion for the
African-American population.

Heather Zollman, a firearms expecbmpared a bullet taken from a
tree behind the trailer and the bujkatket from inside the house and
concluded that they were “fired@im] the same firearm.” Zollman
described each as a “Reamgton brand 180 gram .357 magnum
semi-jacketed hollow-point bullet.” She could not determine the
caliber of the bullet removed fmo Murray’s body. Nevertheless,
Zollman concluded that the lead was “consistent with having come
from the bullet.” Gunpowder onetsurface of the bullet fragment
was also “the same type of sybf flattened ball powder that is
loaded by Remington in these .357 magnum cartridges.

Defense’s Case
The defense called one witness. Donald Doles, a Vinton County
neighbor of appellant, testified thatice during the fall of 2000, he
had observed a woman who lookecIE&kmily Murray drive past his
house in a Subaru Outback with New York license plates. When
she drove past on one occasion, Balas only ten or [twelve] feet
away from the car wheftshe turned around drlooked at [him] and
smiled and waved.” During cross-examination, Doles did not

recognize Murray’s picture, and he said that he was not 100 percent
certain that the woman driwg past his house was Murray.

State v. McKnightLl07 Ohio St. 3d 101, 2005-Ohio-6046 at 1 2-25.

PROCEDURAL HISTORY

At trial, the jury convicted McKnight of the aggravated murder of Emily Murray while
committing a kidnapping, kidnapmn aggravated robbery, and thrirder of Gregory Julious.
(Trial Tr., ECF No. 105-26 at PagelD 7332-40dgment Entry Upon Jury Verdicts, ECF No.

106-13 at PAGEID 9287-91.) Thaggravated murder count rdained fourdeath penalty



specifications: (1) murder tescape detection, agbrension, trial, or punishment for another
offense; (2) murder as a “course of conduat/alving the killing of two or more people; (3)
murder while committing or attempting to contkidnapping; and (4) murder while committing
or attempting to commit aggravated robberjicKnight was also charged with a firearm
specification. The jury found him guilty onl alf those charges, and recommended a death
sentence.ld. The trial court conducted an indepemidsentencing evaltian and adopted the
recommendation of the juryld. at PagelD 9294-9312. McKnightas sentenced to death on
November 1, 2002.1d.

McKnight took an appeal to the Supreme GaifitOhio, raising thirty propositions of law
for the court’s consideration (pellant’s Merit Brief, ECF M. 106-14 at PagelD 9426 to ECF
No. 106-15 at PagelD 9662). each of which wasgrruled; the court affirmed McKnight's
convictions and sentences in November 208fate v. McKnight 107 Ohio St. 3d 101,
2005-0Ohio-6046 (2005). The United States SupremetClenied certiorari. (ECF No. 107-5 at
PagelD 10426-27.) McKnight's subsequenttio for Reconsideratn (ECF No. 107-5 at
PagelD 10350-68) was summaritienied (ECF No. 107-5 aPagelD 10369), as was his
application to reopen his direct appeaCfENos. 107-5 at PagelD 10395-409 and 10410).

McKnight simultaneously litigated his petiti for post-conviction redif in the state trial
court raising ten claims for relief. (Post-Cortion Petition, ECF Nos. 107-6 to 107-8 at PagelD
10470-10500.) McKnight amended his post-coneictpetition twice (ECF Nos. 108-1 at
PagelD 10666-82; 108-5 at PagelD 10939-57), addingnfiwee claims for reef for a total of

fifteen. The trial court denieblcKnight's post-conviction petitin, finding someclaims barred



by the doctrine ofes judicataand all of them unsupported byufficient credible evidence to
establish substantive grounds foligg” but making no findings ofdct or conclusions of law.
(ECF No. 108-8 at PagelD 11530-31.) An appeah that denial was dimissed by the Fourth
District Court of Appeals becagsof the trial court’s failure t@dhere to Ohio Rev. Code 8§
2953.21(C) which provides that “[i]f the court dismissiee petition, it shall make and file findings
of fact and conclusions of law with respect to such dismiss&téte v. McKnightNo. 06CA645,
2006-Ohio-7104 (Ohio App."™Dist. Dec. 27, 2006). Absentetrequired findings of fact and
conclusions of law from the trial court, therenis final appealable ordérom which to appeal.
After the trial court corrected its error (ECF No. 108-12 at PagelD 11868-84), McKnight re-filed
his appellate brief allegingtir assignments of error (ECF No. 108-13 at PagelD 11918-75). The
court of appeals denied eacHjrafing the post-conviction triatourt (ECF No. 108-14 at PagelD
12171-216), and the Supreme Court of Ohio decljngddiction over McKnght's further appeal
(ECF No. 108-15 at PagelD 12219-84).

On October 14, 2009, McKnight filed his petitiom gowrit of habeas corpus in this Court.
(ECF No. 9.) Amended petitions were filed agaglcabove, with the finr@amendment being filed

on in August 2013 at ECF No. 127. McKnigii¢ads the following Grounds for Relief:

First Ground for Relief

A search warrant based on an affidl@ontaining false information

made knowingly and intentionally anth reckless disregard for the
truth violated Greggr McKnight's right aginst an unreasonable
search and seizure in violatiah the Fourth, Fifth, Sixth, Eighth,

and Fourteenth Amendments.



Second Ground for Relief

Gregory McKnight was denied a fairal, an impartial jury, and due
process as guaranteed by th&hFiSixth, Eighth, and Fourteenth
Amendments when the trial court failed to change venue despite
pervasive pretrial publicity.

Third Ground for Relief

Gregory McKnight was deprived adiue process, aifatrial, and a

fair sentencing hearing in violatioof his Fifth,Sixth, Eighth, and

Fourteenth Amendment rights due tlee trial court’'s failure to
change venue in light of the peasive racial bias in the Vinton
County, Ohio community.

Fourth Ground for Relief

Failure to provide Gregory McKnight with the expert resources to
conduct a scientific jurgurvey denied him information crucial to
establishing the necessity for aadige of venue, thereby depriving
him of the effective asstance of counsel, aifdrial, a fair and
impartial jury, and due process inolation of the Fifth, Sixth,
Eighth, and Fourteenth Amendments.

Fifth Ground for Relief

The trial court’s dismissal and subsequent reinstatement of the
capital specifications of statry aggravating circumstances in
Gregory McKnight's trial violatedcKnight's right to due process,

a fair trial, and a fair and impaati jury in violation of the Fifth,
Sixth, Eighth, and Fourteenth Amendments.

Sixth Ground for Relief

Gregory McKnight was denied dueoggess, a fair trial, and a fair
and reliable sentencing determiion under the Fifth, Sixth, Eighth,
and Fourteenth Amendments when the trial court tried the two
unrelated murders jointly.

Seventh Ground for Relief

Gregory McKnight was denied dyeocess and a fair trial because
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the “course of conduct” spification was not supported by
sufficient evidence and failed tomaw the class ofurders [sic]
eligible for the death penalty inolation of the Fifth, Sixth, Eighth,
and Fourteenth Amendments.

Eighth Ground for Relief

McKnight was denied #hright to defend against the State’s charges
and to confront the State’s witnessas well as his rights to due
process and equal protection whea thal court instructed the jury

in a manner calculated todefeat the effectiveness of
cross-examination in violation difis rights under the Fifth, Sixth,
Eighth, and Fourteenth Amendments.

Ninth Ground for Relief

McKnight's rights to a fair tria due process, and a reliable
determination of guilt as guaranteed by the Fifth, Sixth, Eighth, and
Fourteenth  Amendments were oldted when the trial court
permitted the introduain and admission afiumerous gruesome
photographs with no probativealue but which were highly
prejudicial.

Tenth Ground for Relief

Gregory McKnight's right to a fa trial and due process were
violated when [the] State introduced and the trial court admitted
evidence to prove the victim adten conformity with habitual
behavior in violation of the Fift, Sixth, Eighth[,] and Fourteenth
Amendments.

Eleventh Ground for Relief

The admission of irrelevant andflanmatory evidence deprived
Gregory McKnight of gundamentally fair triband due process in
violation of the Fifth, Sixth, Ejhth, and Fourteenth Amendments.
Twelfth Ground for Relief

Gregory McKnight's right to dend and to rebut the State’s
evidence was denied when the trial court precluded the admission of

relevant evidence denying him shiconstitutional right to due

10



process and a fair trial under thétlfj Sixth, Eighth, and Fourteenth
Amendments.

Thirteenth Ground for Relief

McKnight was denied his right tofair trial and impartial jury under
the Fifth, Sixth, and Fourteenth Asmdments when a member of his
jury ignored the trial cours admonitions and engaged in
discussions about the casghamembers of the community.

Fourteenth Ground for Relief

Gregory McKnight's right to due pcess and a fair trial by a fair
and impartial jury was denied whére trial court permitted a juror

to remain on the jury after the juror was sleeping during the
presentation of evidence in vidilan of the Fifth, Sixth, Eighth, and
Fourteenth Amendments.

Fifteenth Ground for Relief

Gregory McKnight was denied his eyprocess right and a fair trial,

in violation of the Fifth, Sith, Eighth, and Fourteenth
Amendments, when the trial court failed to take curative action after
his trial was disrupteduring closing argumentsf the trial phase.

Sixteenth Ground for Relief

Gregory McKnight was denied dymocess, a fair trial, and an
impartial jury when he was shackled in the courtroom in front of the
jury in violation of the Fifth, Sixth, Eighth, and Fourteenth
Amendments.

Seventeenth Ground for Relief

Gregory McKnight was denied dymocess and a fair trial by the
trial court’s instructions that didot require unanimous jury verdicts
in violation of the Fifth, SixthEighth, and Fourteenth Amendments
when the verdict was predicated on alternative theories of guilt.
Eighteenth Ground for Relief

Gregory McKnight's right to dueorocess, a fair trial, and an
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impartial jury were denied unddhe Fifth, Sixth, Eighth, and
Fourteenth Amendments when the court instructed the jury on Ohio
Rev. Code 8§ 2905.1(C) mitigating factwhen McKnight did not
raise this affirmative defense.

Nineteenth Ground for Relief

Gregory McKnight was denied a fatial, due process[,] and the
right to confront witnesses againsm in violation of the Fifth,
Sixth, Eighth[,] and Fourteenth Aandments when he was excluded
from critical portions of his capital trial.

Twentieth Ground for Relief

Gregory McKnight was deed due process and a fair trial when the
State was permitted to convict up@standard of of below proof
beyond a reasonable doubt, in vi@a of the Fifth, Sixth, Eighth,
and Fourteenth Amendments.

Twenty-First Ground for Relief

Gregory McKnight was denied dpeocess, equal protection, and a
fair and reliable capital sentencidgtermination irviolation of the
Fifth, Sixth, Eighth, and FourtednAmendments because the trial
court excluded victim impact evidence about the effect of a
homicide on the victim’s familyand relevant mitigating evidence.

Twenty-Second Ground for Relief

Gregory McKnight was denied dymocess and a fair trial by the
trial court’s instruction on an inlid aggravating circumstance that
is not authorized by Ohio’s capitalrgencing statute, in violation of
the Fifth, Sixth, Eighth, anddurteenth Amendments.

Twenty-Third Ground for Relief

McKnight's due process rights tdair, reliable trial and sentencing
were violated when the trial court’'s erroneous instructions to the
jury allowed the jury to determine what evidence was relevant for
consideration and weighing during the penalty phase, in violation of
his Fifth, Sixth, Eighth, and Fowgnth Amendment rights under the
United States Constitution.
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Twenty-Fourth Ground for Relief

Gregory McKnight was denied dpeocess and [a] fair and reliable
sentencing determination when the trial court provided the jury with
verdict forms that served to mislead the jury as to its essential role
during penalty phase deliberatioimsviolation of the Fifth, Sixth,
Eighth, and Fourteenth Amendments.

Twenty-Fifth Ground for Relief

The trial court considered invalmggravating circumstances in its
sentencing opinion and imposed death without an individualized
consideration of mitigating factors. Gregory McKnight was denied
a fair and reliable sentencingtdemination under the Fifth, Sixth,
Eighth, and Fourteenth Amendments.

Twenty-Sixth Ground for Relief

McKnight was denied the effectiassistance of counsel during the
trial phase of his capital trial inalation of his Fouh, Fifth, Sixth,
Eighth, and Fourteenth Amendments.

Twenty-Seventh Ground for Relief

McKnight's due process, fairi#d, and effective assistance of
counsel [rights] were denied younsel’s deficient performance
during the penalty phase in vititan of the Fifth, Sixth, Eighth, and
Fourteenth Amendments.

Twenty-Eighth Ground for Relief

McKnight was denied the effective assistance of counsel when
counsel failed to object to the trialuat's failure to irstruct the jury
which trial phase evidence was relevant to the jury’s weighing
process at the penalty phase.

Twenty-Ninth Ground for Relief
Gregory McKnight was denied dueoggess, a fair trial, a reliable
sentencing determination, and the effective assistance of counsel by

counsel’s failure to object to thaal court’s verdict forms to the
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jury that were materially inaccurate.
Thirtieth Ground for Relief

Gregory McKnight was denied dueogess, a fair trial, a reliable
sentencing determination, and the effective assistance of counsel by
counsel’s failure to object to theal court’s flawed instructions
given during the trial and penalty #®s] in violation of the Fifth,
Sixth, Eighth, and Fourteenth Amendments.

Thirty-First Ground for Relief

Gregory McKnight was denied dymocess, a fair trial[,] and a
reliable sentencing deternaition by the misconduct of the
prosecutors during the trial amgknalty phases under the Fifth,
Sixth, Eighth, and Fourteenth Amendments.

Thirty-Second Ground for Relief

Gregory McKnight's rightgo a fair trial, due process, and a reliable
sentencing determination were nikd under the Fifth, Sixth,
Eighth, and Fourteenth Amendmemt&en members of his jury
engaged in misconduct by failintp follow the trial court’s
instructions of law.

Thirty-Third Ground for Relief

Gregory McKnight was denied tleffective assistance of appellate
counsel on his sole apal of right to the §preme Court of Ohio
under the Fifth, Sixth, Eighth, and Fourteenth Amendments.

Thirty-Fourth Ground for Relief

McKnight's due process, equal pection, fair trial, and fair and
reliable sentencing determination rights were denied when he was
convicted of kidnaping and aggyrated murder without legally
sufficient evidence, and contrary to the manifest weight of the
evidence under the Fifth, »8h, Eighth, and Fourteenth
Amendments.
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Thirty-Fifth Ground for Relief

Gregory McKnight's rights weregiolated when he was convicted
and sentenced to death under Ghideath penalty system which
fails to provide an adequate st of appellate and proportionality
review in death penalty casesvinlation of the Fifth, Sixth, Eighth,
and Fourteenth Amendments.

Thirty-Sixth Ground for Relief

When the aggravating circumstas do not outweigh the mitigating
factors, a sentence of deathimappropriate. Additionally, the
death sentence must be vacated whésanot proportionate to other
crimes.

Thirty-Seventh Ground for Relief

Gregory McKnight's constitutiodarights under the Fifth, Sixth,
Eighth, and Fourteenth Amendments to the United States
Constitution were violated when he was convicted and sentenced to
death under Ohio’s unconstitutial death penalty scheme.

Thirty-Eighth Ground for Relief

The practice of execution by lethal injection violates Gregory
McKnight's right to be free fnm cruel and unusual punishment
under the Eighth and Fourteenth Amdments to the United States
Constitution.

Thirty-Ninth Ground for Relief

Gregory McKnight was denied dpeocess, Equal Protection, and a
fair and reliable trial and sentgng review by Ohio’s inadequate
state post-conviction process thails to provide an adequate
remedy for McKnight to fullyand fairly vindicate his federal
constitutional claims in the stat®urts under principles of comity
and federalism, under the Fifth, Sixth, Eighth, and Fourteenth
Amendments.

Fortieth Ground for Relief
The cumulative effects of the errors and omissions set forth in the
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preceding claims for relief prejudiced McKnight and deprived him
of his right [to] due process, a faiial[,] and [a] reliable sentencing
determination in violation of the i, Sixth, Eighth, and Fourteenth
Amendments.

Forty-First Ground for Relief

Gregory McKnight's execution wiNiolate the Eighth Amendment
because Ohio’s lethal injection protocol will result in cruel and
unusual punishment.

Forty-Second Ground for Relief

Gregory McKnight's execution will violate the Fourteenth
Amendment because Ohio’s lethajection protocol will deprive
him of equal protection of the law.

(ECF No. 127.)

Analysis

Since McKnight filed his peton well after the effective da of the Anti-Terrorism and
Effective Death Penalty Act 01996 (“‘the AEDPA”), the ammments to 28 U.S.C. § 2254
embodied in that Act arapplicable tahis case. The Supreme @b has elaborated on the
standard of review of state court decisions onstitutional claims later raised in federal habeas
corpus as follows:

Under the Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA), 110 Stat. 1214, a federal court may grant habeas relief
only when a state court’s decisiontbie merits was “contrary to, or
involved an unreasonable applicatmiclearly esthlished Federal

law, as determined by” decision®in this Court, or was “based on
an unreasonable determination ad facts.” 28 U.S.C. § 2254(d). .
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[The] AEDPA’s standard is intentionally “difficult to meet.”
White v. Woodall 572 U.S. [415], [419]134 (2014) (quoting
Metrish v. Lancaste569 U.S. [351], [358] (2013)). We have
explained that “clearly establistid-ederal law” for purposes of §
2254(d)(1) includes only the holdings, as opposed to the dicta, of
this Court’'s decisions.White 572 U.S., at [419] (some internal
guotation marks omitted). “And daonreasonable application of’
those holdings must be objectiyeinreasonable, noterely wrong;
even clear error Winot suffice.” 1d., at [419] (same). To satisfy
this high bar, a habeas petitioneregjuired to “show that the state
court’s ruling on the claim being gsented in federal court was so
lacking in justificaton that there was an error well understood and
comprehended in existing law beyond any possibility for fairminded
[sic] disagreement.” Harrington v. Richter 562 U.S. 86, 103
(2011).

Adherence to these principleserves important interests of
federalism and comity. [The] AEDPA'’s requirements reflect a
“presumption that state courts know and follow the law.”
Woodford v. Visciotfi537 U.S. 19, 24 (2002pér curianm). When
reviewing state criminal convias on collateral review, federal
judges are required to afford statmurts due respect by overturning
their decisions only when there could be no reasonable dispute that
they were wrong. Federal habeasie®w thus exists as “a guard
against extreme malfunctions iretstate criminal justice systems,
not a substitute for ordinaryrrer correction through appeal.”
Harrington, supra at 102-103 (internal qudtan marks omitted).

Woods v. Donald575 U.S. 312, 316-17 (201p¥r curian)(some internal quotation marks and

parallel citations omitted). “The question @ndthe] AEDPA is notwhether a federal court

believes the state court’'s determination wasoiirect[,] but whether #t determination was

unreasonable — a substantially higher threshol&c¢hriro v. Landrigan 550 U.S. 465, 473

(2007),citing Williams v. Taylor529 U.S. 362, 410 (2000). Theepumption of correctness due

a state court’s factual findingsin be rebutted onlyy clear and convincingvidence, 28 U.S.C. §

2254(e)(1), and that evidem must be found within éhstate court recordSchrirg suprg at
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473-74;Cullen v. Pinholster563 U.S. 170, 180-81 (201Bray v. Andrews640 F.3d 731, 737
(6" Cir. 2011); 28 U.S.C. § 2254(d)(2).

In addition, the United States Court of Apmefdr the Sixth Circuit has stated, “federal
courts need not review every point of error raised bgl@easetitioner.” Hoffner v. Bradshaw

622 F.3d 487, 495 {6Cir. 2010). The appellat@art went on to explain:

When a “state prisoner has defaulkésifederal claims in state court
pursuant to an independent ande@qubte state procedural rule,
federal habeas review of the claim$arred unlesthe prisoner can
demonstrate cause for the defaahd actual prejudice . . . or
demonstrate that failure to consider the claims will result in a
fundamental miscarriage of justice.Coleman v. Thompspb01
U.S. 722, 750 (1991). In this cint, to determine whether a
federal claim has been procedily defaulted, we apply the
three-prong test initially laid out iMaupin v. Smith785 F.2d 135
(6" Cir. 1986):

First, the court must determine that there is a state
procedural rule that is applicable to the petitioner’s claim
and that the petitioner failed to comply with the rule . . . .
Second, the court must decide whether the state courts
actually enforced the state procedural sanction . . . .
Third, the court must decidehether the state procedural
forfeiture is an “adequatand independehtstate ground

on which the state can rely fiareclose review of a federal
constitutional claim . . . .

Jacobs v. Mohr265 F.3d 407, 417 {&Cir. 2001) (quotindvlaupin,

785 F.2d at 138). If the state procealuule was not complied with
and that rule was an “adequatad independent” ground for default,
we may still excuse the default if the petitioner can demonstrate
“that there was ‘cause’ fdim not to follow tle procedural rule and
that he was actually prejudiced by the alleged constitutional error.”
Maupin 785 F.2d at 138.

Hoffner, 622 F.3d at 495 (parallel citatis omitted). It is with thesprinciples in mind that this

Court considers McKnight's foy-four grounds for relief.
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First Ground for Relief

In his first ground for reliefMicKnight contends that the want issued authorizing law
enforcement to search his taaiin Ray, Ohio, was based upofomation known to the averring
officer Boyer to be false.(Petition, ECF No. 127, PagelD 15688:) Respondent counters that
the claim is not cognizabla habeas corpus, is procedurallyfaléted, and is nridless. (ROW,
ECF No. 13, PagelD 335-45.) Mnight insists that each oRespondent’s arguments is
incorrect. (Travers&sCF No. 17, PagelD 625-36.)

The record shows that McKgtit initially moved for suppressn of the evidence seized at
his trailer in Ray on the groundaththe accompanying affidavit digbt contain facts establishing
probable cause to search thaler and grounds. (AppendiECF No. 106-1, PagelD 7863-67.)
The trial court held a hearing dine motion in 2001 at which Boyeestified (Trial Tr., ECF No.
105-1, PagelD 3154-3220), and subsequently devi¢hight’s motion (Entry, ECF No. 106-3,
PagelD 8047). McKnight's attorneys noticedliacrepancy between Boyer’s testimony at the
hearing and his affidavit supporting the request for a warrant to search McKnight's trailer and
premises. They supplemented the motion to sggpwith that information, contending that in
his affidavit, Boyer stated he had spoken t@mKiCounty Sheriff's Officeregarding the Subaru
Outback found parked behind McKnight's trailbut that it was Virdn County Sheriff's Deputy
Matthew Kight who actually spoke with the Sifiégs dispatcher. (4pendix, ECF No. 106-3,
PagelD 8041-44.) McKnight sought a hearinghos supplement to his motion to suppress,

invoking Franks v. Delaware438 U.S. 154 (1978). In that eagshe Supreme Court held as
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follows:

Where the defendant makes a sufishpreliminary showing that a

false statement knowingly and int®nally, or with reckless

disregard for the truth, was includiéy the affiant in the warrant

affidavit, and if theallegedly false statemeis necessary to the

finding of probable cause, thelirth Amendment requires that a

hearing be held at the defendant’s request.
Franks 438 U.S. at 155-56. The trial court deniedMight’'s request for &earing, but allowed
his attorneys and the prosecutor to present thgumaents with regard to the supplemented motion
to suppress; then the court oratlgnied the motion, finding thicKnight failed to show that
Boyer’s statement in the affidawitas either false or made with reckless disregard for the truth.
(Trial Tr., ECF No. 105-1, PagelD 3250-%&e als&Entry, ECF No. 106-8, PagelD 8511.) The
court explicitly found that ndb be the case, in factld. at 3255.

McKnight appealed the trial court’s deasion Fourth Amendmemrounds in his fifth
proposition of law on direct appkto the Supreme Court of @h (Appellate Brief, ECF No.
106-14, PagelD 9489-96.) The court found that) after Emily Murray’s car was found behind
McKnight's trailer, there was fair probability that evidence of a crime would be found on
McKnight's property, thus providingrobable cause to search the trailer and grounds for evidence
of Emily’s possible kidnapping and abduction; (2) Boyer did not state that he himself spoke with
the Knox County Sheriff's Office, lhunstead that he “obtained camfiation” from thatoffice that
Emily’s car was missing and had been since s last been seen, which did not necessarily
imply he himself spoke with #ox County officials; and (3McKnight's claim that Boyer
untruthfully stated he liaseen the Subaru behind the traded verified its ownership was not

borne out by the record, thereby disemtdliMcKnight to the prcess provided for bifranks
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State v. McKnight107 Ohio St. 3d 101, 2005-Ohio-6046, 11420- McKnight's proposition of
law was consequently denidad.], as was his requestr reconsideration. State v. McKnight108
Ohio St. 3d 1418, 2006-Ohio-179. The United States Supreme Court declined McKnight's
request for a writ of certiorariMcKnight v. Ohig 548 U.S. 912 (2006).

McKnight also pursued hisdarth Amendment claim regardj Boyer’s affidavit in his
post-conviction proceedings, pesding it as his eighth clainfor relief in his petition.
(Appendix, ECF No. 107-8, PagelD 10494-96.) Phbst-conviction courtdund the claim barred
by the doctrine ofes judicatasince it was considered and regetby the Supreme Court of Ohio
on direct appeal. (Appendix, ECF No. 108-BxgelD 11875-76.) The court of appeals
affirmed that decision, but also noted that evehefclaim were not proderally barred, it lacked
merit because assuming the allegedly false inddion were eliminatefom Boyer’s affidavit,
the affidavit still establishegrobable cause to search Kidght's trailer and surrounding
property. State v. McKnightNo. 07CA665, 2008-Ohio-2435, {1 61-65 (Ohio AgpDist. May
19, 2008). McKnight's appeal to the Suprenm@ of Ohio was not accepted for revieviétate
v. McKnight 119 Ohio St. 3d 1487, 2008-Ohio-5273.

Despite McKnight's having presented his clamboth direct appeal and post-conviction,
he maintains that in neither proceeding was hisotaven “full and fair consideration” for lack of
a Frankshearing at trial which would have providec thial and appellate courts with evidence
essential to resolution ahe claim. If his clan is not cognizable irhabeas corpus or is
procedurally defaulted as Respontlargues, there wilbe no reason for thiSourt to address its

merits. Thus, the Court will consider $p®ndent’s procedural defenses first.
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Cognizability Argument
Regarding Fourth Amendment claims pleadelabeas corpus, the Sixth Circuit has held:

Stone v. Powelh the main prohibits federal habeas corpus review

of a state prisoner’s Fourth Amendment claim. 428 U.S. 465, 486

(1976). Two explanations supported the decision. One, the key

purpose of federal habeas corpuwifree innocent prisoners. But

whether an investigation viokd the Fourth Amendment has no

bearing on whether the defendant is guiltid. at 490. Two,

exclusion is a prudential deterrgmescribed by the courts, not a

personal right guaranteed by the Constitution. Any deterrence

produced by an additional layer of habeas review is small, but the

cost of undoing the finalonvictions is great.ld. at 493.
Good v. Berghuis729 F.3d 636, 637 {6Cir. 2013)(paralletitations omitted). See United States
v. Calandra 414 U.S. 338, 348 (1974Mapp v. Ohig 367 U.S. 643, 654-55 (1961 )Powell
provides an exception for petitioners who wetenied the “opportuty for full and fair
consideration” of theiclaims in state court, however. 4@85. at 486. McKnight argues he was
denied that opportunity.

Respondent contends that und®well McKnight's Fourth Amendment claim is not
cognizable in habeas corpus. (ROW, ECF N).PagelD 335-37.) McKnight argues that the
Sixth Circuit Court of Appeals has indicated tfeatteral habeas relief is warranted where the state
court commits “an egregious errm the application of the [Flourth [A]mendment claim,” and
asserts that the trial court’s failure to provide him witkranks hearing was just such an error.
(Traverse, ECF No. 17, PagelD 6R6pting Riley v. Gray674 F.2d 522, 526 {6Cir. 1982).) In
Riley, however, the Sixth Circuit obsed that at least some level of review of the merits of a

Fourth Amendment claim would lbequired to determine if there was egregious error in the state
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court’s decision, and acknowledged that appraechbne used in the Tenth CircuitGamble v.
Oklahoma 583 F.2d 1161 (FOCir. 1978). Riley, 674 F.2d at 525. In rejecting that court’s
approach, the SiktCircuit stated:

We believe that a limited inquiry tim the correctness of state court

decisions, occurring as a matter ajurse in the district courts,

would be inconsistent witBtondv. Powel]. Id. at493 n.35. The

language ofsamble however, entails an examination of each state

decision which precipitates albeas petition. This case by case

review is inconsistent witBtonés assumption that state courts are

as capable of deciding [F]JourA]lmendment issues as federal

courts. When a petitioner alleges egregious error in the application

of [Flourth [A]Jmendment princigs, of a magnitude and nature

similar to the state court error presenGiamble however, a federal

habeas court might be justified in concluding that an opportunity for

a full and fair hearing had nbeen afforded the petitioner.
Riley, 674 F.2d at 526. Thus, McKnight attribut@gosition to the Sixth Circuit it did not
unequivocally take. Subsequently, the appeladurt has clarified that “[t]his court Riley
declined to adopt that portion Gamblepermitting federal review of egregious substantive errors
committed by state courts ¢tourth Amendment claims.”Gilbert v. Parke 763 F.2d 821, 824
(6™ Cir. 1985), citingRiley, 674 F.2d at 525-26.

McKnight acknowledges that the Sixth Circuisldirected district courts in habeas cases
raising Fourth Amendment claims to (1) “deterenimhether the state procedural mechanism, in
the abstract, presents the oppoitiuto raise a [FJourth [A]Jmedment claim,” and (2) “whether
presentation of the claim was in fact frustrated because of a failure of that mechaRigay,”
674 F.2d at 526. That court has found the mechamismded by the State of Ohio to be “clearly
adequate,” allowing pretrial motionie suppress illegally seizexVidence, and direct appeal of

right should the motion teuppress be unsuccesshiley, 674 F.2d at 526. McKnight does not
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take issue with the process itself. Instead, mdecals the presentation lois claim in the state
trial court was frustrated because was denied the opportunitygoesent evidence of the alleged
falsehoods in Boyer's affidavit. (@verse, ECF No. 17, PagelD 635.)

McKnight's argument, howeveappears to rest upon a nppeehension of the Supreme
Court’s Franks decision. He argues @&h he should have beenrpitted to present witness
testimony in order to demoinate that Boyer intentiofig made false statements in his affidavit, or
that his statements were made witteekless disregard for the truth. Biranksholds that only
where (1) “the defendant makessabstantial preliminary showinghat a false statement
knowingly and intentionally, or witheckless disregard for the truthas included by the affiant in
the warrant affidavit” and (2) that the “allegedly false statemene@essary to the finding of
probable causg does the Fourth Amendment require atireg on the matter at the defendant’s
request. Franks 438 U.S. at 155-56 (emphasis added).MaKnight’s case, both the trial court
and the state court of appeals found that McKnigitt not made the showing necessary to entitle
him to aFrankshearing. The court of appeals went figrt, in fact, and found that McKnight's
basic premise, that Boyer’'s affivit contained false statemenigs incorrect. (Trial Tr., ECF
No. 105-1, PagelD 3250-55¢e alsdntry, ECF No. 106-8, PagelD 85113ee United States v.
Doyle, 650 F.3d 460, 469 f4Cir. 2011) (finding that “the fiormation provided [in the search
warrant affidavit], though perhaps misleadibyg virtue of sentence construction, was not
technically false”). In postenviction, the court of appeals imdited probable cause to search
McKnight's trailer and premisesas present even without Boyedegedly false statements in

his affidavit. McKnight 2008-Ohio-2435, { 63. Thus, theatst courts determined that
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McKnight failed to meet either dfranks two requirements and th&e was consequently not
entitled to a second suppression hearif@e Rugendorf v. United Stat&836 U.S. 528, 532
(1964) (stating, “The factual inaccuracies degexl upon by petitioner to destroy probable
cause . . . were of only peripheral relewatwthe showing of probable cause.”).

Given the “clearly adequate” process affmtiddefendants who wish to challenge the
propriety of a search warrant or the veracitaofaccompanying affidavit, and McKnight's failure
to make a “substantial preliminary showing” tBatyer intentionally or with reckless disregard for
the truth included false informah in his affidavit, McKnigh's first ground for relief is not

cognizable in habeas corpus un8éwne v. Powell#28 U.S. 465, 486 (1976).

Procedural Default Argument

Even if McKnight's claim were cognizable in these proceedings, however, he has
procedurally defaulted part of his claim. Resgpent asserts that inshstate court proceedings,
McKnight presented his claim asFourth Amendment violationnd that the portion of his claim
in habeas that expands to include vigas of the Fifth, Sixth, Eighth, and Fourteenth
Amendments is procedurallgefaulted. (ROW, ECF Nol3, PagelD 337-38.) McKnight
counters that his claims in thexst courts and his claim here atdbstantially equivalent and that
the state court had notice and an opportunityl® on the expanded federal constitutional claim,
citing Arrowood v. Clusen732 F.2d 1364, 1367-68 {7Cir. 1984). Arrowood however, is

distinguishable from McKnight's situation. Thetbe state court was perged with two claims
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it eventually determined it could nagach due to an insufficient recordd. The federal court
reviewed the record and foundaththe record provided a suffent basis upon which the court
could review both claims.Id. at 1368. Here, McKnight did not present his claim in the state
court as one implicating the Fifth, Sixth, Eightin,Fourteenth Amendment. Even though some
of the facts he recited in hio&rth Amendment claim in the statourt could conceivably be the
same ones that would be included in argumetasimg to the Fifth, Sit, Eighth, and Fourteenth
Amendments, that alone does ndffise to put the state court arotice that hislaim involved
more amendments than the one expliagtiyted in McKnight's argument.

There are occasions when a state court defendant will have made claims in the state courts
which, while not explicitly invokinghe United States Constitution, fexct fairly place before the
state courts the factual and legal substance dim@r claims later made habeas corpus. In
Franklin v. Rose811 F.2d 322 (BCir. 1987), the SixtiCircuit cited with approval the Second
Circuit’'s analysis inDaye v. Attorney Generab96 F.2d 186 (P Cir. 1982),after remang 712
F.2d 1566 (¥ Cir. 1983):

[T]he ways in which a state defendant may fairly present to the state
courts the constitutional nature of his claim, even without citing
chapter and verse of the Cangion, include (a) reliance on
pertinent federal cases employinconstitutional analysis, (b)
reliance on state cases employiognstitutional analysis in like
factual situations, (c) assertion of the claim in terms so particular as
to call to mind a specific right ptected by the Constitution, and (d)
allegation of a pattern of facts well within the mainstream of
constitutional litigation.

Franklin, 811 F.2d at 326, quotingaye v. Attorney General of State of New Y686 F.2d at

192-94;accord Whiting v. Birt 395 F.3d 602 (BCir. 2005);McMeans v. Brigand228 F.3d 674,
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681 (8" Cir. 2000). In reviewing McKnight's argumeon direct appeal in the Supreme Court of
Ohio, this Court reaches a conclusion oppositéhto one McKnight urges: nothing in his
argument to the state court indicated Mdifi intended his proposition of law to include
violations of the Fifth, Sixth, Eighth, or Fourteenth Amendirarhis challenge to the search
warrant and the veracity of Boyer’s affidavifThe federal cases m@oned in his argument
concerned Fourth Amendment challenges to seaactants as did the state cases McKnight sited
in his brief. (Appellate Brief, ECF No. 106-14, PagelD 9489-96.) Nothing in his argument
called to mind any specific rigptrotected by the Fifth, Sixth, &@ighth Amendment, and the facts
alleged did not fall well within the mainstreaai litigation relating to those amendments.
Accordingly, to the extent McKnigltontends in his first ground feeglief that his Fifth, Sixth, and
Eighth Amendment rights were vaikd, his claim is proceduraliefaulted. McKnight does not
allege that his default is excused by hialtand appellate counsel’s ineffectiveness.

Implicit in his argument tdhe state court, however, was an assumption that a Fourth
Amendment claim concerning staaction implicates the Fourteenth Amendment. Perhaps
McKnight believed this fact was sibvious that it need ndite explicitly statedn his argument.

In any case, the Fourth Amendment is applicabléhe states via the Fourteenth Amendment’s
doctrine of incorporation.Mapp v. Ohig 367 U.S. 643 (1961). McKnight's argument that the
state authorities and trial court were requireddspect his Fourth Amendment rights is well
within the mainstream of consitional litigation of Fourth an&ourteenth Amendment matters.
Thus, this Court agrees with McKnight that te #xtent his claim in the state court inferentially

relied upon the Fourteenth Amenent’'s incorporatiorof the Fourth Amedment’s protections,
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the Fourteenth Amendment claim was presentedetiite court. It itherefore preserved for
habeas corpus review. Thabes not overcome the probleai cognizability of Fourth
Amendment claims in habeasrpas discussed above, however.

In his Traverse, McKnight also argues that search warrant authorized a search of 36070
Clark Road rather than his prapelocated at 36037 Clark Road.Traverse, ECF No. 17, PagelD
634.) McKnight did not bring the issue to the trial court’s atbendt the suppression hearing or
during the subsequent oral argurtsan which McKnight sought Brankshearing, (Trial Tr., ECF
No. 105-1, PagelD 3154-220; 3249-55), nor was it atdnefore the state supreme court where he
took his challenge to the search warrant aediappeal (Appellat®rief, ECF No. 106-14,
PagelD 9489-96). The discrepanegis not argued in his habeas petition in these proceedings
either. (ECF No. 127, PagelD 15668-75). A distdourt may decline to review a claim a
petitioner raises for the first time in his Traverse or rephalowiec v. Bradshaws57 F.3d 293
(6™ Cir. 2011) citing Tyler v. Mitchell 416 F.3d 500, 504 {&Cir. 2005). In addition, McKnight
procedurally defaulted this pasti of his claim by failing to prest it to the state trial and

appellate courts.

Merits

Even if McKnight's claim were cognizabie habeas corpus amdly preserved, however,
it would fail. The state supreme court found Bayer checked the vedie identification number

and license plate number of the Subaru foundristeMcKnight's trailer and verified that it was

28



registered to Emily Murray’s mother, which does ootradict Boyer’s statement in his affidavit
that he saw the Subaru awerified its ownership. McKnight 2005-Ohio-6046, {1 36. The court
also found that in his affidavit, Boyer did rstaite that he had persdigaontacted Knox County
officials, as McKnight claims, and that in aeyent, police officers ar permitted to rely on
information relayed to thenfrom other officers. Id. at § 37. The court further rejected
McKnight's contention that probablcause to search McKnightisiler and property was absent
when the police officers found the car Emily svenown to have been using hidden behind
McKnight's trailer more than a month after she lest been seen alive. The court explained that
“[p]robable cause to search daes require proof that a crime wactually committed, merely the
fair probability that evidence of a crime will be found at the location describtt.at  41¢iting
State v. Georgel5 Ohio St. 3d 325 (1989) (paragraph one of the syllatitisy Illinois v. Gates
462 U.S. 213, 238-239 (1983). Based on the faetisEmily had been missing for some time,
that her car had not been seen since she wastngj and that the car séound in a remote area
of Vinton County far from where Emily lived and vked, the state court concluded that there was
a fair probability that evidence of a kigang or abduction would be found in or around
McKnight's trailer. McKnight 2005-Ohio-6046, | 41.

In his petition, McKnight argues that Boyeddiot personally perform the acts he claimed
to have performed in his affidd, that Boyer admitted he wathe one who determined which
crimes to include in the “provisions of lawgection of the warrantequest, and that Boyer
knowingly and intentionally and with reckless éigard for the truth mistethe issuing judge to

obtain a search warrant for McKnight's progert(Petition, ECF No. 127, PagelD 15674.) But
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he does not explain howdtstate court’s rejectionf those same argumernsgscontrary to or an
unreasonable application of cleadgtablished federal law as determined by the United States
Supreme Court, nor does he explain how thetudal determinations of the state court were
unreasonable in light of the evidence before thetatuthe time. Instead, he simply states that
the court’s decision does bothlhat simply does not meet therrden imposed on him by the

AEDPA.

Conclusion

McKnight's first ground for relieclaiming a violation of his Fourth Amendment rights is
not cognizable in habeas corpus. Furthermoss;laim that he was coroted with evidence that
was illegally seized in violation of his FiftBjxth, Eighth, and Fourteenth Amendment rights was
procedurally defaulted by his faikito present that claim to thet court. Were this Court able
to reach the merits of his first ground for religfwould find it to beunavailing. Accordingly,

McKnight's first ground forrelief should be denied.

Second Ground for Relief

In his second ground for relief, McKnight alledeswas deprived of a fair trial in violation
of his Fifth, Sixth, Eighth, anBourteenth Amendmentgtits because his reaidor a change of
venue due to extensive pretnmaédia coverage of the discovarfytwo bodies on his property was

denied. (Petition, ECF No. 127, PagelD 15675-84.) alde argues that he was deprived of an
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opportunity to demonstrate the pervasive prejuditeercommunity that waa part a result of the
pretrial media coveragef the murders.Id. Respondent contends Mcight's claim is partially

procedurally defaulted and wihomeritless. (ROW, ECF dl 13, PagelD 346-57.) McKnight
counters that he presented a “substantially equivatdaim to the stateaurt, and that the state
court relied on the same United ®&tSupreme Court cases agditein his presentation of the
claim to that couf (Traverse, ECF No. 17, PagelD 637-5pyesumably to establish fair

presentation of his entire claim to the staiart and that court’s decision on the merits.

Pretrial Publicity

McKnight did indeed presentcdaim on direct appeahallenging the trial court’s failure to
grant him a change of venue and funds for exgesistance in conducting a scientific jury survey
(ECF No. 106-14, PagelD 9506-HCF No. 106-15, PagelD 9512-16)t he alleged violations
only of his Sixth and Fourtem Amendment rights (ECF i 106-14, PagelD 9506; ECF No.
106-15, Page ID 9515). Thus, Mcight did not claim a Fifth Amndment violation when he
presented his claim to the state supremetcottis omission makeso difference, however,
because an analysis of a dueqass claim under thAimendment would have the same result as
one under the Fourteenth Amendmei@ee Malloy v. Hogan378 U.S. 1, 26 (1964) (stating

[d]ue process of law is secured againsvasion by the federal Government by the Fifth

3 With the exception oNebraska Press Assn. v. Stya27 U.S. 539, 554-555 (1976), the Supreme Court of Ohio
cited no federal law in its discussion of McKnight's eighth proposition of law on direct appéeiKnight
2005-Ohio- 6046 11 58-67.
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Amendment and is safeguarded against stditenaia identical words by the Fourteenthjtioting
Betts v. Brady316 U.S. 455, 462 (1942)yerruled on other groundsy Gideon v. Wainwright
372 U.S. 335 (1963Malinski v. New York324 U.S. 401, 415 (1945) (Frankfer, J., concurring)
(observing that “[tjo suppose thae process of law’ meant one thing in the Fifth Amendment
and another in the Fourteenth is towdtous to require elzorate rejection.”)United States v.
Johnson 703 F.3d 464, 469 n.4{&ir. 2013) (quotindValinski, 324 U.S. at 415)Jnited States
v. Netg 659 F.3d 194, 201 n.7%Tir. 2011) (same).

During the pretrial proceeays of McKnight's case, triacounsel filed a motion for a
change of venue on July 2, 2002(ECF No. 106-1, PagelD 7662.Dn direct appeal, the
Supreme Court of Ohio found the claim, in whichkight did not mention the racial bias of the
community, or the racial nkaup of his jury, meritless:

{1 59} 1. Change of venue. Extensive pretrial publicity
surrounded appellant's aa®n television and in the newspapers.
National media focused on the cadter the judge dismissed the
capital specifications because fofancial considerations and later
reinstated them.

{1 60} A motion for change oWvenue is governed by Crim.R.
18(B), which provides that “the ad may transfer an action * * *
when it appears that a fair and imjgartrial cannot be held in the
court in which the action is pending.” Crim.R. 18(B) does not

require a change of venue merdigcause of extensive pretrial
publicity. The decision whether éhhange venue rests in the sound

4 Despite the Court’s having no duty to search the record for support for or against party’s arguments, significant time
has been spent doing just that, especially with respect to the motion for a change of venu&v cl€hedasisting on

this case, having found no documents in the appendiwtratfiled at any time in July 2002, skimmed through all the
pretrial motions, to no avail. Ifact, the appendix contains no documents filed in McKnight's case from May 31,
2002, to August 15,2002. See ECF No. 106-5, PagelD 8462; ECF 106-6, PagelD 8463.) The Court also notes that
McKnight has not provided a citation to the ECF number and PagelD number at whichtithre foroa change of

venue might be found, as is required by S. D. Ohio Civ. R. 7.2(B)(5).
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discretion of the trial court.State v. Landrun{1990), 53 Ohio
St.3d 107, 116.

{1 61} We have stated that “aareful and searatg voir dire
provides the best test of whethmejudicial pretrial publicity has
prevented obtaining a fair and immpal jury from the locality.”

Id. at 117, quotintate v. Baylegd4976), 48 Ohio St.2d 73,98. A
defendant claiming that pretrial pubty has denied him a fair trial
must show that one or more jurors were actually biasgtte v.
Treesh(2001), 90 Ohio St.3d 460, 464. “Only in rare cases may
prejudice be presumed.ld.; see, alsoState v. Lundgrei(1995),

73 Ohio St.3d 474, 47®ress Assn. v. Stugi1976), 427 U.S. 539,
554-555.

{11 62} Our review of the voidire examination does not support
appellant’s claim of prejudicial ptrial publicity. During voir dire,

each seated juror was individually questioned about pretrial
publicity. Although all of the juroread some knowledge about the
case, seven of the jurors hadnfied no opinion about it. Four
other jurors were not asked whet they had formed an opinion
about the case, but they agreedligregard anything that they had
heard outside the court. The remaining juror stated that he had
“[n]ot really formed aropinion, but it leans teard that.” Further
guestioning showed that this jurkmew few details about the case.
Finally, all 12 of the jurors agredd set aside anything they had
heard and decide the case solely upon the evidence presented in
court.

{1164} Appellant has not shown that any juror was biased. Under
these circumstances, we find that the trial court did not abuse its
discretion by refusing to change venue.

{1 65} 2. Scientific jury survey. The state must provide an
indigent criminal defendant witfunds to obtain expert assistance
“only where the trial court findsin the exercise of a sound
discretion, that the defendant haade a particularized showing (1)
of a reasonable probabilitijat the requested expert would aid in his
defense, and (2) that denial oétrequested expert assistance would
result in an unfair trial.” State v. Maso(1998), 82 Ohio St.3d 144,
syllabus.
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{1 66} In his motion for an experto conduct a scientific jury
survey, appellant asserted that a “scientific survey [was] necessary
to prove the obvious that becauselad publicity a fair trial cannot

be had within Vinton County.” @i a generalized assertion does
not qualify as the “particarized showing required bylason 82

Ohio St.3d 144, syllabus. Furthesre, comprehemg voir dire
examination of the seated jurors about pretrial publicity negated any
need for a scientific jury suey of public opinion within Vinton
County. Thus, we find that appellant has failed to demonstrate that
denial of the requested expéeednied him a fair trial. Seldason

82 Ohio St.3d at 152 (servicesaiass-media expert unnecessary);
Landrum 53 Ohio St.3d at 117 (pdyalogist for jury selection
unnecessaryState v. Jenking1984), 15 Ohio St.3d 164, 193
(sociologist to assistoir dire unnecessary).

{1 67} Based on the foregoing, we find that proposition VIII has
no merit.

McKnight 2005-Ohio-6046.

McKnight fails to demonstrate that theatst supreme court’s rejection of his eighth
proposition of law on direct appeahs in any way contrary to @an unreasonable application of
federal law as determined by tBapreme Court or based on an unreasonable determination of the
facts that were before the tradurt. See 28 U.S.C. § 2254(d). stead, he repeats restates the
arguments he presented to the state supreme calnisasase in this Court were merely a redo of
his direct appeal. Such not the case.

In his presentation of his craito the post-conviction court, McKnight alleged his claim in
two pages and in very general terms, relyinggeneral statements of law as to accepted reasons
for a change of venue and the protections suchregeha intended to provide for a fair trial. He
appended a substantial numbemnefvspaper articles about the mensg] his life, the lives of his
victims, the trial judge’s initial dismissal of the aggravating circumstances making McKnight
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eligible for the death penalty, and his subsegueinstatement of the same. (ECF No. 107-8,
PagelD 10502-03; ECF No. 107-9, PagelD 10504ECF No. 107-10, PagelD 10515-26; ECF
No. 107-11, PagelD 10527-36; ECF No. 107-13déPa 10537-46; ECF No. 107-13, PagelD
10547-56; ECF No. 107-14, PagelD 10557-67FB®. 107-15, PagelD 10568-10579; ECF No.
107-16, PagelD 10580-85.) The newspaper artitiegever, cannot stand in for actual and
specific argument in any court. The fact that thurders were covered by local, state, and in the
case of the trial court'dismissal and reinstatement of thepital specifications, national news
media does not mean that McKnight's trial vigso factounfair.
The Supreme Court has stated:

It is not required, however, thateturors be totallygnorant of the

facts and issues involved. In tleedays of swift, widespread and

diverse methods of communicatioan important case can be

expected to arouse the interest of the public in the vicinity, and

scarcely any of those best qualifiedserve as jurors will not have

formed some impression or opinion as to the merits of the case.

This is particularly true in criminal cases. To hold that the mere

existence of any preconceived notasito the guilt omnocence of

an accused, without more, is suffici¢o rebut the presumption of a

prospective juror's impartiality euld be to establish an impossible

standard. It is sufficient if th@ror can lay aside his impression or

opinion and render a verdict based on the evidence presented in

court. Spies v. People of State of Illinois23 U.S. 131Holt v.

United States218 U.S. 245.
Irvin v. Dowd 366 U.S. 717, 722-23 (1961). The Supreme Qs also stated that widespread
and inflammatory publicity that has highly biasd& community can make a change of venue
constitutionally required.Irvin, 366 U.S. at 720. As the stateurt pointed out, McKnight's
jurors were questioned about gmetrial publicity they had beesxposed to during voir dire, and

all twelve of the jurors had “agreed to set asaahything that they had heard and decide the case
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solely upon the evidence presented in couftKnight 2005-Ohio-6046 at  62. McKnight

has not demonstrated that any of his jurors fadedb just that. Furtherone, the media coverage

in McKnight's case bears little resemblarnto the “carnival atmosphere” presenSimeppard v.
Maxwell 384 U.S. 333, 358 (1966), which is deBed at length in # Court’s opinionjd. at
338-349. The Supreme Court has recognized thastmases of consequence garner at least
some pretrial publicity,” and th&ia] presumption of prejudice . attends only thextreme case.”
Skilling v. United State61 U.S. 358, 379, 381 (2010). There have been such extreme cases
occasionally. SeeSheppard supra; Estes v. Texas381 U.S. 532, 538 (1965)(reversing
conviction where “extensive publigi before trial swelled intoexcessive exposure during
preliminary court proceedings as reporters and television crews overran the courtroom and
‘bombard[ed] . . . the communityith the sights and sounds of’ theetrial hearing. The media's
overzealous reporting efforts . . ed to considerable disruptioma@ denied the ‘judicial serenity

and calm to which [Estes] was entitledId., at 536; Rideau v. Louisiana373 U.S. 723
(1963)(reversing conviction based on repeated pretelvision broadast of defendant’s
confession). The pretrial publigiin McKnight's case bears ligt resemblance to the extreme

publicity of those cases.

Racial Composition of Vinton County Population

In his post-conviction proceedings, McKnighised a claim of ineffective assistance of

trial counsel based on their failure to includethe motion for a ch&ye of venue arguments
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alleging racial bias in theoanty, the jury venire, and th@ry. (ECF No. 108-5, PagelD

10952-54.) He supported the claim with docuteegfrom the 2000 United States Census and

depositions from his trial counsel evidencitgir knowledge that Vinton County was almost

exclusively Caucasianld.

In denying that proposition of law, the Ohio Court of Appeals for the

Fourth District reasoned as follows:

{1 89} In his fourteenth claim forelief, McKnight contends that
the trial counsel rendered ineffective assistance by failing to argue
for a change of venue based upon ratte asserts that he could not
receive a fair trial in anverwhelmingly white community.

{190} We again find thates judicatabars McKnight's fourteenth
claim for relief. McKnight doesot offer any evidence that was
unavailable for him to use on direappeal. He cites statistical
evidence and testimony from the voiradtranscript tesupport this
claim. Both items were availabfor him to usen direct appeal.

{1 91} Additionally, McKnight's claim lacks substantive merit.

In State v. Elmore Licking App. No. 2005-CA-32,
2005-0Ohio-5940, the court considdr and rejected a similar
argument. In that case, the dedant, like McKnight, argued that
trial counsel rendered ineffectiassistance of couekby failing to
request a change of venue due to the lack of African-Americans in
the available jury pool. In rejéang this argument, the court
explained:

“As previously noted[,] appelldarailed to present evidence
outside of the record to * * indicate deliberate exclusion of
‘distinctive groups’ of the jury vare or jury panel involved.
The statistical data and jurguestionnaires do nothing to
demonstrate intentional, systematic exclusion of minorities
in the jury-selection process.

Moreover, each impaneled jurconfirmed that he or she
had not formed an opiniorbaut the guilt or innocence of
the accused, or could put asidny opinion, and that he or
she could render a fair and imparverdict bged on the law
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and evidence. State v. Treees{2001), 90 Ohio St.3d 460,
464.”

Id. at {1 69-70; see, alsBtate v. BraswellMiami App. No. 2001
CA22, 2002-Ohio044368, at 1 8 (rejectimggument that trial court
should have changed venue bas@dn racial composition when
defendant failed to present evidence that the venire did not represent
a fair cross section of the community or that any of the jurors who
did serve was unable to render an impartial verdgtgte v. Jones
(2001), 91 Ohio St.3d 335, 341, (conchglithat trial court did not

err by denying defendant’'s moti to change venue based upon
racial composition of county when defendant failed to show that
jury venire failed to represent faiross-section of gfncommunity).

{1 92} Similarly, here, McKnightfailed to showthat the jury
venire failed to contain a reggentative cross-section of the
community or that any of the seated jurors were unable to render an
impartial verdict.

{11 93} Accordingly, we find thathe trial court did not abuse its
discretion by dismissing [McKnigts] fourteenth claim for relief.

McKnight 2008-Ohio-24335.

Taking the state courties judicatabasis for denying McKnight'slaim first, it is apparent
that the doctrine was misapplied. The state court suggested that all of the demographic
information was available to McKnight on diresppeal, but since trial counsel had submitted
none of it during trial, the appatle court could not consider it direct appeal. Ohio Appellate
Rule 16(A)(3) states, “A statement of tesignments of error presented for revienth reference
to the place in the record where each error is refleéte(Emphasis added.) Appellate counsel
could hardly have referencetlie place in the record whethe demographic evidence was
reflected since trial counsel neuanoached the subject of a chargjevenue based on the racial

makeup of Vinton County. Whether that omissmnstitutes ineffective assistance of trial
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counsel is discussedfra, but for now it is clear that thstate appellateaurt misapplied its
doctrine of res judicata in response to McKnight's fourteenth proposition of law in his
post-conviction proceedings.

The state court also found tbl@aim meritless, however. Mclkght has also alleged in his
twenty-sixth ground for reliefpfra, that his trial counsel were irettive for failing to move for a
change of venue on the basistbé racial composition of Yiton County. There, this Court
concludes that the claim underlyitigat ground for relief isvithout merit and tat his trial counsel
were not ineffective for failing to request aacige of venue based on the racial makeup of the
county. Forthe same reasonsedaherein, the trial court viokd no federal constitutional right
McKnight had to a fair tal or due process.

Accordingly, McKnight's second gund for relief should be denied.

Third Ground for Relief

McKnight's third ground for relieis essentially a continuation of that part of his second
ground in which he asserts thhe trial court should hawwia spont@rdered a change of venue
based on the racial makeup of \ntCounty and the racial animespressed by some prospective
jurors and on the internet about his cage&CF No. 127, PagelD 15684-88.) But voir dire was
conducted individually, so none of McKnight's aaktyurors heard the pentially prejudicial
statements by any prospectivergrs. In addition,although McKnight was tried before an

all-white jury, the racial makeup of the veniaad the jury accurately reflected that of the
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community in Vinton County where McKnight conitted the murders. Finally, there is no
evidence whatsoever that any juror saw the despicable racist posts McKnight refers to in his
argument. For the reasons stated in this @odiscussion of McKnight's second ground for

relief, and here, his third gund for relief should be denied.

Fourth Ground for Relief

McKnight repeats much of sisecond and third grounds folieéarguments in his fourth,
claiming the trial court deprived him of a fair trend due process whenfdiled to provide him
with an expert to conduct a scigiatjury survey that would havprovided him with the evidence
needed for his motion for a change of vetmusucceed. (ECF No. 127, PagelD 15688-98.) He
again states that the pretrial publicity was significahtat PagelD 15688-91, and that the racial
makeup of Vinton County waamost exclusively whited. at PagelD 15691.

McKnight's trial counsel filed his motion f@ scientific jury survey on August 26, 2002.
(ECF No. 106-8, PagelD 8521-23.) It comprise@d¢hpages; one page tbe motion itself, one
for the memorandum in support, and one for thefation of service. His counsel attached no
supporting evidence such as newspaper reports, i .attorneys’ entire argument, if it can be
called that, was as follows:

A “Fire Storm,” [sic] of publicity has centered on this case since
August 8, 2002, at the tinof filing of the court’'s decision to

dismiss the capital components of this case.

National attention has been focusedthis case in the news media.
The New York Times, Los Angleic] Times, Cleveland Plain
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Dealer, Time Magazine, Channel 10 News from Columbus,

Channel 4 news from Columbuke NBC Today show, CNN, along

with the Columbus Dispatch, Athe Messenger, and the Vinton

County Courier. [Sic.]This intense media interest has so tainted

the potential jury pool that Mr. McKght cannot be afforded a fair

trial within Vinton County.

A scientific survey isiecessary to prove the obvious that because of

the publicity a fair trial cannot blead within Vinton County. In

order to effectively defend GregoMcKnight it is necessary that

$4,250.00 be provided in order to conduct a scientific survey of

public opinion within Vinton County.
(ECF No. 106-8, PagelD 8522.) The instant grolamdelief does not contend that McKnight's
trial counsel were ineffective in presenting theiked motion for a change of venue, only that the
trial court unconstitutionally denied McKnight fair trial and deprived him of due process by
denying the motion. Given theedktal motion, which was fite with no supporting evidence,
barely any reasoning, and no specifics as to waiydire would not serve just as well to root out
any undue influence news reportsght have had on prospectiverges, it is unlikely in the
extreme that any judge would vea granted McKnight's motion foa scientific jury survey.
Accordingly, and in conjunction with thi€ourt's reasons for cemmending denial of

McKnight's second and third grountis relief, his fourth ground for relief should also be denied.

Fifth Ground for Relief

In his fifth ground for reliefMcKnight contends that the “edia blitz” following the trial
judge’s dismissal and reinstatemehthe capital specifications Ims case violated his rights to a
fair trial, an impartiajury, and due process. (ECF N&7, PagelD 15699-703.) This issue was
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included in McKnight'ssecond ground for relie§uprg and has already beewldressed in the
Court’s discussion there. In atldn, McKnight concedes in his dverse that the “trial court may
have acted within its discretion in dismissing #meh reinstating the capitspecifications,” (ECF

No. 17 PagelD 671). Finally, McKagint has not demonstrated that any of the jurors in his case
were biased against him due teittexposure to media coveragelod two murders, the dismissal
and reinstatement of the capitakesflications, or his race. Laclg that, he is not entitled to

habeas corpus relief. Accordingly, hiHiground for relief should be denied.

Sixth Ground for Relief

In his sixth ground for reliefyicKnight contends the murdeharge pertaining to Gregory
Julious should have been sewkefemm the aggravated murderdaother charges concerning Emily
Murray. (Petition, ECF No. 127, PagelD6703-6.) Respondent argues the claim was
procedurally defaulted in theasé court by McKnight's failure toaise his federal claim there,
focusing instead on state-law issues relatingitagr in his direct appeal. (ROW, ECF No. 13,
PagelD 376.) McKnight states that the claim raised isesibstantially eqwialent” to the claim
put forth in his appellate brigb the Supreme Court of Ohio a@lirect appeal, and that he has
thereby satisfied the “fair predement” requirement fohabeas corpus review. (Traverse, ECF
No. PagelD 676-77.)

To preserve a federal constitutional claim for habeas corpus, the claim must be “fairly

presented” to the state courtarway that provides the state cowith an opportunity to remedy
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the asserted constitutional vittn, including presenting bothdhegal and factual basis of the
claim. Williams v. Andersor60 F.3d 789, 806 {6Cir. 2006);Levine v. Torvik986 F.2d 1506,
1516 (& Cir.), cert. denied509 U.S. 907 (1993pverruled in part on other grounds Bjnompson
v. Keohane516 U.S. 99 (1995Riggins v. McMackin935 F.2d 790, 792 {6Cir. 1991). The
claim must be fairly presented at evetgige of the state appellate proce¥gagner v. Smitlg81
F.3d 410, 418 (B Cir. 2009).

Merely using talismanic constitutional phrablks “fair trial” or “due process of law” does
not constitute raising a fede constitutional issue.Slaughter v. Parke®450 F.3d 224, 236 {6
Cir. 2006);McMeans v. Brigana228 F.3d 674, 681 {6Cir. 2000),citing Petrucelli v. Coomhe
735 F.2d 684, 688-89 T2Cir. 1984);Franklin v. Rose811 F.2d 322, 326 (6Cir. 1987). “A
lawyer need not develop a constitutional arguraéténgth, but he must make one; the words ‘due
process’ are not an argument.Riggins v. McGinnis 50 F.3d 492, 494 {7 Cir. 1995).
Furthermore, a state prisoner ordityadoes not “fairly present” &deral claim to a state court if
that court must read beyond a petitia brief, or similar gaers to find materiahat will alert it to
the presence of such a clainBaldwin v. Reesé&41 U.S. 27 (2004).

There are occasions, however, when a staig defendant will have made claims in the
state courts which, while not exptlg invoking the United StatesdDstitution, in fact fairly place
before the state courts the substrmth facts and legal theory,a€laim or claims later made in
habeas corpus. IRranklin v. Rose811 F.2d 322 (8 Cir. 1987), the SixtlCircuit cited with

approval the Second Circuit's analysidiaye v. Attorney Genera$96 F.2d 186 (2 Cir. 1982),
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after remang712 F.2d 1566 (2 Cir. 1983). The four ways in vidh a state defendant may fairly
present to the state courts the constihal nature of his or her claim are:

(a) reliance on pertinent fedéraases employing constitutional
analysis, (b) reliance on state cases employing [federal]
constitutional analysis in like factual situations, (c) assertion of the
claim in terms so particular as to call to mind a specific right
protected by the Consition, and (d) allegatioof a pattern of facts
well within the mainstream of constitutional litigation.

811 F.2d at 32Gyuoting696 F.2d at 193-94iccord Whiting v. Birt 395 F.3d 602 (BCir. 2005);
McMeans v. Brigand228 F.3d 674, 681 {6Cir. 2000).

McKnight's claim here is “sulbantially equivalent” to that presented to the state court as
his sixth proposition of law on direct appealSe€ECF No. 106-14, PagelD 9497-9500.) Itis so
“substantially equivalent,in fact, that it appears to haven simply cut and pasted from
McKnight's direct appeal brief.If the question here were thensa question thavas put before
the Supreme Court of Ohio -- in other words;féderal habeas corpusere synonymous with
“appeal” -- such a tactic might have some ad®aof success. As this Court explainedinmed v.
Houk No. 2:07-cv-658, 2014 WL 2709765 at *24 (S.D. Ohio, June 16, 2014), however:

Ahmed’s task under the AEDPA isdemonstrate that the Supreme
Court of Ohio’s decision . . . Wgacontrary to or an unreasonable
application of federal law as determined by the United States
Supreme Court, or based on @amreasonable determination of the
facts in light of the evidence before the court. 28 U.S.C. §
2254(d)(1) and (2). Instead @fttempting that in any serious
manner, however, Ahmed has simpgpeated nearly verbatim the
arguments he presented in the state court. That practice,
disturbingly common incapital habeas corpus cases that come
before this Court, reveals andamental misunderstanding of the
statutory limitations on federal habeaspus. The issue before the
habeas court is not the same addbee presented to the state court.
The question before the state ddim Ahmed’s case] was whether
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there was a conflict of intese or a total breakdown of
communication between Ahmecda his trial counsel requiring
reversal of his convictions. Herne question is whether the state
court’s decision that there was notanfiict is either contrary to or

an unreasonable application of federal law as determined by the
United States Supreme Court,vainether the state court’s decision
was based upon an unreasonable determination of the facts, given
the evidence before that courtthé time of Ahmed's trial, starkly
different inquiries than the one foee the state court in the first

instance.

Basically cuttingnd pasting the claim as it was

presented to the state court intbadbeas petition isonsequently ill
advised as it does not addressdhestion this Court must consider
in habeas review.Harrington v. Richter[562] U.S. [86, 101], 131
S.Ct. 770, 785 (2011). That isué&r even in cases where the
argument in the state court faiflyesents the fedal constitutional
claim. See Lamar v. Ishe&lo. 1:04-cv-542, 2010 WL 5574467 at
*23 (S.D. Ohio, July 30, 2010) (Report and Recommendations,
adopted in its entirety inhamar v. IsheeNo. 1:04-cv-541, 2011 WL
110561 (S.D. Ohio, Jan. 13, 2011)).

In the state court, McKnight did nakly on “pertinent federal cases employing

constitutional analysis,” natid he rely on “state casemployingfedera] constitutional analysis

in like factual situation$ Franklin v. Rose811 F.2d at 326 (emphasisadriginal). In his sixth

proposition of law presented to the Supreme Caiu@hio on direct appeal, McKnight identified

the law applicable to his claim as Ohio Rin@rP. 8(A), Ohio R. Evid. 404(B), and the state

court’s discussion of joinder iState v. Franklin62 Ohio St. 3d 118, 122 (1991). (ECF No.

106-14, PagelD 9498.)

In that case, the state coted that joinder was challenged as improper

under those same state rulesvad as Ohio R. Evid. 403.State vFranklin, supra

Here, McKnight cites the same authorityhesdid in his proposition of law in the state

supreme court. (Petition, ECF No. 127, Pagetip03-6.) The only discernible differences are

found in his heading, whicteads “Gregory McKnight was deni€lde process, a fair trial, and a

45



fair and reliable sentencindetermination under the FifthSixth, Eighth, and Fourteenth
Amendments when the trial court tried theotwnrelated murders jdig,” and his closing
paragraph, “The Ohio court’s decision .°>.was contrary to, or an unreasonable application of,
clearly established federal law as stated by thee®ogiCourt of the United States and resulted in
a decision that was based on an unreasonablende&tion of facts in light of the evidence
presented in state courts.ld. at 15706. McKnight cited only ¢hFourteenth Amendment in the
heading of his proposition of law in the stateitpjust as Respondent contends. (ECF No. 13,
PagelD 376.)

In his Traverse, McKnight states withoutation that the state pteme court relied on
federal constitutional principles in denying hisnger claim on direct appeal. The court’s
discussion of McKnight's claim, haver, is limited to whether theal court’s refusal to sever the
Julious count from the Murray cowiolated the site’s evidentiary and griinal rules, and only
state court cases were cited beyond thecKnight 2005-Ohio-6046, 11 167-72Seealso, State
v. Lott 51 Ohio St. 3d 160, 163 (1990) (quati®hio R. Crim. P. 8(A) an8radley v. United
States 433 F.2d 1113, 1116-17 (1969), which relies upos correspondindederal criminal
rule)® Thus, McKnight's statement that the state supreme court relied on federal constitutional
principles is incorrect.

McKnight expanded his claim in habeas corpus beyond what he alleged when he raised it

5 McKnight makes reference to his “claims relative to thism@ous trial court instruction” in his closing paragraph,
which the Court presumes is a mistake the current claim concerns joind&ot an improper jury instruction.

6 Itis not the job of this Court to link from case to caseatse through history in a search for some shred of support for
McKnight's statement that the state court applied federadtitutional law to his joinder claim, and the Court will not

do so in this instance. Out of curiosity, however, the Caidrso with regard to the first case cited by the Supreme
Court of Ohio in its discussion of McKnight's joinder claim and found no basis for McKnight's statement that the state
court had relied upon federal constitutional principles.

46



in the state supreme court. Specifically, he alidygre that the trial court’s failure to sever the
Julious count from the Murphy counts violated his rights under several federal constitutional
amendments, but in the state court he only alluded to the Fourteenth Amendment, and then only in
the heading of his proposition ofwawhich itself fails to fulfill the requirement that he “fairly
present” his constitutional claim to the statairt. Consequently, McKnight's sixth ground for
relief is procedurally defaulted.

Even if that were not so, McKnight's claim would fail. As the Ninth Circuit Court of
Appeals has observed,

The Supreme Court has not held thadtate or federal trial court’s
denial of a motion to sever can, itself, violate the Constitution.
See Zafiro v. United States06 U.S. 534, 539 (1993) (discussing
joinder and severance in the context of Rules 8 and 14 of the Federal
Rules of Criminal Procedure)ynited States v. Land74 U.S. 438,

446 & n.8 (1986) (discussing misjoidunder Rule 8 of the Federal
Rules of Criminal Proceduredee also Collins v. Runne®&03 F.3d
1127, 1132 (9 Cir. 2010) (holding that neitheZafiro nor Lane
established a constitutional standard binding on the states);
Runningeagle v. Ryan686 F.3d 758, 776-77 {9Cir. 2012)
(reiterating the holding inCollins and holding that “[n]either
decision is ‘clearly established Federal law’ sufficient to support a
habeas challenge under § 2254").

Grajeda v. Scribner541 F. App’x 776, 778 {9Cir. 2013). Furthermore, Mayfield v. Morrow
528 Fed. App’x 538, 541-42{(6Cir. 2013), the Sixth Circuit rejéed a petitioner’s joinder claim
in habeas corpus, explaining that

Mayfield does not allege that the Tennessee Criminal Court of

Appeals’ decision [orhis joinder claim] wascontrary to or an

unreasonable application of, aBupreme Court case. The one

Supreme Court case he does cildnited States v. Land74 U.S.

438 (1986) — addresses the failursdéwer criminal charges in dicta

only. Id. at 446 n.8. And “clearly edibshed Federal law” for
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purposes of 8§ 2254(d)(1) refers“tbe holdings, as opposed to the

dicta, of [the SupremeJourt’s decisions.” Williams v. Tayloy529

U.S. 362, 412 (2000). Thus, as Mayfield’s severance claim,

Lanedoes not clearly establish anythingee Carey v. Musladin

549 U.S. 70, 74 (2006). We therefore reject this claim . See

Miskel v. Karnes397 F.3d 446, 455 {6Cir. 2005).
Thus, there is no clearly established federal ladegsrmined by the United States Supreme Court
that the state court’s decisionnyeng McKnight's claim of impropejoinder could be in conflict
with or contradict. As such, his claim is with@orit and would be denied on that basis even if it
were properly preserved.

Because McKnight's sixth ground for reliefasocedurally defaulted, it should be denied.

Seventh Ground for Relief

In his seventh ground for lref, McKnight alleges thatthe “course of conduct”
specification was unsupported by sufficient evidenod against the manifest weight of the
evidence, is unconstitutionally vagund fails to narrow the class of persons eligible for the death
penalty. (Petition, ECF No. 127, PagelD 15707-1&gspondent argues that manifest-weight-
of-the-evidence claims are not cazgible in habeas corpus, thatKfeght's claim isprocedurally
defaulted, and that thelaim is meritless. (ROW, ECF No. 13, PagelD 381-88.) McKnight
counters that the claim raised hexsubstantially equivalent tacéaim presented to the state court
and is therefore preserved for kab review, and, taking much of his argument directly from his
appellate brief submitted to the Supreme Cou®bio, that the claim does indeed have merit.
(Traverse, ECF No. 17, PagelD 681-87.)
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On direct appeal to theuBreme Court of Ohio, McKnight raised the following issues

regarding the “course obaduct” specification in hisesond proposition of law:

1.

2.

Insufficient evidence;
Against the manifest vight of the evidence;
Void for vagueness;

It does not sufficiently narrow éhcategory of persons eligible
for the death penalty;

Weighed as a “selection factor” in the penalty phase,
impermissibly tipping the scales toward the death sentence, and;

The circumstances of the two murders do not fall into any of the
three narrowing constructions of the specification set forth by
the Supreme Court of Ohio.

(ECF No. 106-14, PagelD 9470-76.) In the hegdif his second proposition of law on appeal,

McKnight claimed violations of the Bhth and Fourteenth Amendments, citidgckson v.

Virginia, 443 U.S. 307, 319 (1979), for the genguabposition that a conviction resting on

insufficient evidence violates the defendantghtito due process. (ECF No. 106-14, PagelD

9470.) He further citetlewis v. Jeffers497 U.S. 764, 774 (1990YJaynard v. Cartwright486

U.S. 356, 362 (1988)Godfrey v. Georgiad46 U.S. 420, 428-29 (198@regg v. Georgia428

U.S. 153 (1976), anilicCleskey v. Kem@81 U.S. 279, 305 (1987), topport his argument that

the “course of conduct” specifiion fails to protect againghe arbitrary and capricious

imposition of the deat penalty. (ECF No. 106-14, Pagef470-72). McKnight argued that

inclusion of the “course of condtispecification in the penalty pka’s weighing process “placed

an impermissible thumb on ‘deaglgide of the scale,” citin§tringer v. Black503 U.S. 222, 232
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(1992), and a state court case that relie@arclay v. Floridg 463 U.S. 939 (1983). (ECF No.
106-14, PagelD 9471.) He described the Supremet®f Ohio’s findings regarding the three
narrowing constructions of theourse of conduct” specificatn, citing several state supreme
court cases, and contended that the circumstances of Gregory Julious’ and Emily Murray’s
murders fit into none of themld. at PagelD 9472-74.

It is true, as Respondent gis, that McKnight did not raashis claim inthe state court
under either the Fifth or Sixth Amendments te tnited States Constitution. Thus, any part of
his claim relating to those amendnts presented here is proceallyrdefaulted, and he has not
offered any cause for the default nor has he detraded prejudice therefrom, so the default is
unexcused. In addition, “claim[s] pgaining to the weight of # evidence [are] not a federal
constitutional claim.” Johnson v. Havengb34 F.2d 1232, 1234 (1976&ge also Hill v. Sheldon
No. 1:11-cv-2603, 2014 WL 700024 at *15 (N.D.i@hFeb. 21, 2014) (stating the proposition
that weight-of-the-evidence claims are not cognizabliederal habeas corpus is “well-settled,”
citing Johnsonsuprg; Turner v. WardenNo. 3:10-cv-117, 2011 WIL004553 at *1 (S.D. Ohio,
Mar. 17, 2011) (concluding manifeseight of the evidence claimsgsent a matter of state law);
andMorris v. Hudson No. 5:06-cv-2446, 2007 WL 4276665*& (N.D. Ohio, Nov. 30, 2007)
(adopting the conclusion of the magistrate judgat manifest weight challenges are not
cognizable in a habeas petitionMcKnight's manifest weight gument is not one amenable to

review in these proceedings.

7 McKnight does not link the individual amendments to any of his specific argumentsslarghiments have not
changed in any noticeable way from what he presentdbetstate courtso this Cour will proceed under the
assumption that all his arguments relate to his contention that his Eighth and Foudi®endment rights were
violated.
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As for the remainder of McKnight's claim,dfstate court observed that it had repeatedly
found the “course of conduct” specificatiamonstitutional under both the federal and state
constitutions, and explained at some length tacts in McKnight's case that satisfied the
narrowing requirement imposed by theddeal constitution and state law.McKnight
2005-0Ohio-6046 at | 159-65. Specifically, the Sumrédourt of Ohio articulated the relevant
test respecting the course-of-condsptcification, and dermined that

In order to find that two offensesonstitute a single course of
conduct under R.C. 2929.04(A)(5),etlrier of fact ‘must * * *
discern some connection, commeoheme, or some pattern or
psychological thread that tigthe offenses] together.”State v.
Cummingg1992), 322 N.C. 487, 510, 422 S.E.2d 692 .. .. See,
also,State v. Pric€1990), 326 N.C. 56, 81, 388 S.E.2d 84. Thus,
for instance, the factual link mighe one of time, location, murder
weapon, or cause of death. It migh¢olve the killing of victims
who are close in age or who aréated. It mighinvolve a similar
motivation on the killer's part for his crimes, a common getaway
car, or perhaps a similar patternsgfcondary crimes (such as rape)
involving each victim. Whatevethe link or links between the
multiple murders might be, theastitory words “course of conduct”
compel the government to presenidence of those connections.

[W]hen two or more offenses are alleged to constitute a course of
conduct under R.C. 2929.04(A)(5)etmount of time between the
offenses is a relevant factor. . . .

Nevertheless, we have said timatirders taking place at different
times “may satisfy the R.C. 2929.@4(5) specificaton so long as

the offender’s actions were part afcontinuing course of criminal
conduct.” State v. LaMar95 Ohio St. 3d 181, 2002-Ohio-2128,
767 NE.2d 166, § 71. Thus, the length of time between offenses
does not necessarily determine whether the offenses form a course
of conduct.
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State v. Sap 05 Ohio St. 3d 104, 112, 2004-Ohio-7008 at {1 52-55 (Ohio 2004).
The Supreme Court of Ohio cit&hppand then applied it to ¢hfacts of McKnight's case
as follows:

Significant similarities exist between the two murders. Murray and
Julious were both acquaintance$ appellant. Appellant was
driving alone with both victim before their disappearances.
Appellant also shot bothictims in the head and disposed of their
bodies on his property.

Moreover, the passage of five amke-half months between the two
murders does not invalidate pgellant's course-of-conduct
specification conviction.  Indeed, “murders taking place at
different times ‘may satisfy thR.C. 2929.04(A)(5) specification so
long as the offender’s actions wepart of a continuing course of
criminal conduct.” State v. Sapdsupraat] 155, quotingstate v.
Lamar, 95 Ohio St. 3d 181, 2002-Ohio-2128, §71.

In Sapp [supra], 11 57, 1 61, this cadound that murders committed
more than a year apart were paftthe same aurse of conduct
because of common motive and similarity in the offenses. See,

8 McKnight citesSappfor the proposition that

There are three instances when it is appgate to narrow construction of the
“course of conduct” specification to distinguish capital murders from other
murders: (1) When the multiple murderpart of one criminal transaction or
directly associated with one criminal transaction; (2) When the multiple murder
involves victims of a particular gup, or victims who share a common
association with each other and the defendant; and (3) When the multiple murders
are all done in furtherance of a commoiminal purpose, motive[,] or objective.

(Petition, ECF No. 127, PagelD 15708.) The Court is unable to find any such lang&sgs inowever, and an
online search in all Ohio and federal casasaled that that language, in apaxded form, appears in only one place:
McKnight's appellate brief to theupreme Court of Ohio, which preda®sappby more than one year. Appellant’s
Merit Brief, 2003 WL 25665050 at * 22-24 (Nov. 3, 2003).

Don’t assume that the court won't botherréad the cases. It will. If a court
believes you led it astray, whether intentitly or not, all your assertions will be
suspect. Once the court thinks that you failed to read even just one case
carefully, it will doubt the accuracy gbur recitation of all the cited cases.

Hon. James G. Carf, Judge’s Guide to Protecting your Reputati88L ITIGATION 26, 28 (Spring 2010).
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also, State v. Fautenberry1995), 72 Ohio St. 3d 435, 444, 650
N.E.2d 878 (five murders over av@-month period represented a
course f conduct)Jtate | Bennerf(1988)], 40 Ohio St. 3d at 320,
533 N.E.2d 701 (two murders araoh attempted murder over a
five-month period evidenced a courdeconduct). In this case, the
similarities in the Murray and Julious murders establish a course of
conduct despite the lapse of five and one-half months.

In conclusion, we reject appelk claim that the evidence was

insufficient to suppd his conviction fo a course-of-conduct

specification in the murders of Julious and Murray. The two

murders involved similarities in ghcommission of the offences, the

causes of death, and the disposhtlthe bodies. Based on the

totality of the circumstances, we find that evidence was sufficient to

support appellant’s conviction af course-of-conduct specification

in the murders of Julious and Murray.
McKnight 2005-Ohio-6046 at 1162-65 (semitations omitted). Ipointing out dssimilarities
between the Murray and Julious murders, McKnigies not challenge the similarities between
them as found by the Supremeutt of Ohio. (ECF No. 127, Pa@15707-09.) That s, he has
not shown that the Supreme Court of Ohio’s “adjation of the claim . . . resulted in a decision
that was based on an unreasonabterdenation of the facts in lighdf the evidence presented in
the State court proceeding.” 28 U.S.C. §2254(d)(2).

McKnight also contendsthat permitting the jury to weigh the course-of-conduct
specification against the mitigating factors ire thenalty phase of hisial was “particularly
egregious” since the murders weseparated by time and had “no apparent connection to one
another,” despite the state sepre court’s findings to the coaty. (ECF No. 127, PagelD
15709.) Again, however, McKnight does notsglite the factual findings supporting the
course-of-conduct specificatioas found by the Supreme Couwf Ohio; he merely lists

differences betweenehtwo murders, as he perceives them.

53



McKnight has not demonstratétht the Supreme Court of Ohialscision is ontrary to or
an unreasonable application of femldaw as determined by the Supe@ourt, or that it is based
on an unreasonable determinationtioé facts that were beforeethrial court. As such, his

seventh ground for ref should be denied.

Eighth Ground for Relief

In his eighth ground for relief, McKnight comigs that a preliminary jury instruction given
prior to opening arguments advisijugors that “discregncies in a witnessestimony, or between
his testimony and that of others, if there @ny, does not necessarily mean that you should
disbelieve the witness, as pedmlommonly forget facts or recetit them erroneously after the
passage of time” (ECF No. 105-13, PagelD 534igprived him of due process and equal
protection of the law. (ECFdN 127, PagelD 15710-13.) He argubat the instiction denied
him his right to confront withnesses wigoestimony contaireinconsistencies.

Respondent accurately stateattto the extent McKnight alleges an Eighth Amendment
violation, the eighth ground for relief is procedily defaulted. When McKnight presented the
instant claim to the state court on direct appealnever mentioneddtEighth Amendment (ECF
No. 106-15, PagelD 9516-23.) Further, Respondeneadstthe entire eighth ground for relief is
procedurally defaulted because the state tcoelied on an independent and adequate state
procedural rule in dismissinthe claim. Even if preserde however, Respondent argues the

claim is meritless.
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McKnight raised the instantaim as his ninth propd®n of law on direct appeal in the
Supreme Court of Ohio.ld. The court opined as follows:

[Alppellant argues that the trial ed’s preliminary instructions on
credibility were improper. Trial counsel, however, failed to object
and waived all but plain errorState v Underwoo@1983), 3 Ohio
St.3d 12, syllabus.

During preliminary guilt-phase insictions, the court advised the
jury:  “the testimony of one wittss believed by you is sufficient to
prove any fact. Also, discrepancies in aitmess’ testimony, or
between his testimony émhat of others, ithere are any, does not
necessarily mean that you shoulglzklieve the witness, as people
commonly forget facts or recollect them erroneously after the
passage of time.You are certainly all amre of the fact that two
persons who are witnesses to acident may oftersee or hear it
differently. In considering a sicrepancy in witness testimony, you
should consider whether such dieggancy concerns an important
fact or a trivial one.” (Emplsass added.) These preliminary
instructions on credibility weraot repeated during the closing
instructions.

Crim.R. 30(B) permits the trial court to give cautionary jury
instructions relating to credibility and weight of the evidence. The
preliminary instructions clarifiedhe jury’s function in judging
credibility and determing the weight to assign the testimony.
Moreover, this instruction is vumlly identical to instructions
approved irState v. Cunninghani05 Ohio St.3d 197 . . .  51-56.
Thus, we find no plain erran these instructions.

State v. McKnight2005-Ohio-6046, 1 221-23 (20(parallel citations omitted).

Ohio’s contemporaneous objexti rule provides that pariemust preserve errors for
appeal by calling them to the attem of the trial court at a tim&hen the error could have been
avoided or corrected.State v. Glaros170 Ohio St. 471 (1960)(paragraph one of the syllabus).
The Supreme Court has found, and the ISi@&ircuit has repeadly found Ohio’s

contemporaneous objection ruleb® an independent and adequsitge ground of decision in the
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habeas corpus contextColeman v. Thompsprb01 U.S. 722, 747 (1991) (stating “Ohio’s
contemporaneous objection rulerteal respondents’ claim on appeal. . We held that this
independent and adequate state ground barred féddr@as as well, absent a showing of cause
and prejudice.”)¢iting Engle v. Isaacd56 U.S. 107, 124t seq (1982);Hand v. Houk871 F.3d
390, 417 (8 Cir. 2017);Goodwin v. Johnsqr632 F.3d 301, 315 {6Cir. 2011;Awkal v. Mitchell

613 F.3d 629, 648-49 {6Cir. 2010);Nields v. Bradshaw482 F.3d 442, 451 {6Cir. 2007);
Mason v. Mitche|l320 F.3d 604, 635 {6Cir. 2003). The rule waapplied to McKnight's claim

by the Supreme Court of Ohio as noted abagch results in its mcedurally default.

McKnight makes two arguments in an attempavoid the default. First, he assumes that
the state supreme court’s plain-error review ttuted a decision on the merits of the claim.
(ECF No. 127, PagelD 15713.) Notso. Itis wsliablished that an Ohio state appellate court’s
review for plain error is enforcement, not waivef a procedural default, and the Supreme Court
of Ohio’s discussion of the claim clearlydicates it was conducting plain-error review.
Wogenstahl v. Mitchelb68 F.3d 307, 337 {6Cir. 2012);Jells v. Mitchell 538 F.3d 478, 511 {6
Cir. 2008);Lundgren v. Mitche]l440 F.3d 754, 765 {6Cir. 2006). Even so, the opinion of a
state court on plain error reviaw still entitled to AEDPA deferee if the federal court reaches
the merits despite the procedural defaufleming v. Metrish556 F.3d 520, 532 {6Cir. 2009).

Second, McKnight offers the ineffectivenesshf trial counsel as cause for his default.
(ECF No. 17, PagelD 689.)The parties agree th&@trickland v. Washingtod66 U.S. 668 (1984),
is the law governing ineffective assistance amfunsel claims, whether the allegation of

ineffectiveness is asserted adree-standing claim itself, or amuse to excuse a procedural
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default. (ECF No. 13, PagelD 512-13; ECB.N27, PagelD 15801-3.) khe latter case, a
petitioner must demonstrabeth cause for the defadhd resulting prejudice

For counsel’s ineffectiveness to excuse desault, McKnight must have preserved the
ineffectiveness claim igdf by presenting it to the state courEdwards v. Carpente529 U.S.
446, 453 (2000)(holding that an ffextive assistance of counsehith asserted as cause for the
procedural default of another claimust itself have been preseniadhe state court to excuse the
default in habeas). McKnightised his ineffective assistanceafunsel claim on direct appeal,
satisfyingedwards(ECF No. 106-15, PagelD 9607, 9615-16), and the state court discussed the
merits of the claim in its revieYor plain error. The court cohmled that McKnight had “suffered
no prejudice from his counsel’s faik to object to various guifthase . . . instructions,” and
denied the claim, findg no plain error. McKnight 107 Ohio St. 3d at 145,  305. That finding
is entitled to the deference requineadder the AEDPA, as noted above.

McKnight alleges prejudice to him flowed from the preliminary jury instruction at issue in
this ground for relief because of alleged incamesisies between variowgitnesses’ testimonies
that followed the instruction. It is, howeverhé province of the factfinder . . . to weigh the
probative value of the evidence and resolve any camflidiestimony.” Neal v. Morris 972 F.2d
675, 679 (& Cir 1992),citing Jackson v. Virginigd43 U.S. 307, 319 (1979).

Recall that the jury instaion to which McKnight comnds his counsel should have
objected reads as follows: “Also, discrepanaieswitness’ testimony, or between his testimony
and that of others, if there are any, does meatessarily mean that you should disbelieve the

witness, as people commonly forget facts or recohem erroneously after the passage of time.”
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(ECF No. 105-13, PagelD 5346-47.) At the timieMcKnight's trial, that sentence was a
standard part of Ohio jury instructionsCunningham v. Hudsg®€ase No. 3:06-cv-167, 2010 WL
5092705 at *65-66 (N.D. Ohio, Dec. 7, 201@acated and remanded on other ground§ %6
F.3d 477 (8 Cir. 2014);see alsat Ohio Jury Instruions (2001), Section 405.20.

“It is well established that [jary] instruction ‘maynot be judged in ariifial isolation,” but
must be considered in the context of therurcttons as a wholend the trial record.” Estelle v.
McGuire, 502 U.S. 62, 72 (1991)quoting Cupp v. Naughterd14 U.S. 141, 147 (1973).
Therefore, the Court recites the instruction at isgre in the context in which it was presented to
McKnight's jury at trial:

As jurors, you have the sole darexclusive duty to decide the
credibility of the witnesses whwill testify in this case, which

simply means that it is you who muwdgcide whether to believe or
disbelieve a particular witness amolw much weight, if any, to give
to the testimony of each witness.

In determining these questigngou will apply the tests of
truthfulness which you apply inoyr daily lives. These tests
include the appearance of eachingss on the stand, his or her
manner of testifying, the reasdmaness of the testimony, the
opportunity he or she had toesehear and know the things
concerning which he or she testifiéut or her accuracy of memory,
frankness or lack of it, intelligencmterest or biasf any, together
with all the factsand circumstances surrounding the testimony.

Applying these tests, you wikkssign to the testimony of each
witness such weight as you deeroger. You are not required to
believe the testimony of any witreesimply because it was given
under oath. You may believe or ditleve all or any part of the
testimony of any witness. Yotnasuld not decidersy issue of fact

9The instruction was not repeated in the court's latefriictions on determining credibility (Trial Tr., ECF No.
105-25-26, PagelD 7256-61), and is no longer a part of'©kiandard instruction on the credibility of witnesses.
SeeOhio Jury Instructions, Section 409.05 (formerly 405.20).
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merely on the basis of the numlzéwitnesses who testify on each
side of such issue; rather, the fitest in judging evidence should be
the force and weight of the evidence, regardless of the number of
witnesses on each side of an issue.

The testimony of one witness belegl/by you is sufficient to prove

any fact. Also, discrepancies anwitness’ testimony, or between

his testimony and that of others, if there are any, does not

necessarily mean thgou should disbelieve the witness, as people

commonly forget facts or recollect them erroneously after the

passage of time.

You are certainly all aware of éhfact that two persons who are

witnesses to an incident may oftsee or hear it differently. In

considering a discrepancy & witness[’s] testimony, you should

consider whether such discrepamoncerns an important fact or a

trivial one.

If you conclude that a witness hasllfully lied in his or her

testimony as to a material fact, yaway distrust all of his or her

testimony, and you would ¢m have the right teeject all of his or

her testimony, unless, from all of the evidence, you believe that the

probability of truth favors theestimony in other particulars.
(Trial Tr., ECF No. 105-13, PagelD 5345-47.) eWing the instruction McKnight believes his
counsel should have objected to even in the dichitontext just quoted, it is one sentence in a
six-paragraph explanation of thery’s role in determining theredibility of the witnesses.
Considered in the context of McKnight's entirmltrthe evidence presented against him, and the
jury instructions as a whole, it is impossilite the Court to conclude that the preliminary
instruction on any discrepancigsa witness’ testimony or betwe&ntnesses’ testimonies could
have had any discernable impamwt the outcome of McKnight'trial. That being the case,

McKnight's counsel could not havmeen ineffective for fiing to object to a juy instruction that

had little or no likelihoodf affecting the outcome of his triah@ the procedural default of his jury
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instruction claim remains unexcused.
McKnight procedurallydefaultal his claim that the trial court’s preliminary instruction to
the jury on credibility and has not demonstratedise for the default or prejudice therefrom.

Accordingly, it is recommended thasheighth ground for relief be denied.

Ninth Ground for Relief

In his ninth ground for relief, McKnighargues numerous unnesary and gruesome
photographs of Emily Murray in death were introduced into evidence to his detriment and over
defense objections. (ECF No. 127, PagelD 15I744- Respondent counters that the claim is
not cognizable in habeas corpus, procedurally defaulted, and meri(le€$: No. 13, PagelD
395-400.) McKnight denies the claim is procedyrdkfaulted, stating he raised the claim both
on direct appeal and in post-conviction ire tetate courts. (ECF No. 17, PagelD 698.)
Nevertheless, he appears to offeunsel’s ineffectivegss as cause for the default and that he
suffered prejudice as a resultd. at 699. Finally, he disputé®spondent’s argument that the
claim is without merit. Id. at PagelD 702-3.

McKnight raised a gruesome photographsnelan direct appeal ithe Supreme Court of
Ohio alleging violations of the Fifth, Sixth, gtith, and Fourteenth Amdments to the United
States Constitution, and to certain provisiohthe Ohio Constitution. (ECF No. 106-15, PagelD

9539-42.) There he acknowledged that his coudsklinot object to the admission of the

60



photographg? although they had filed a motion in lingirto exclude all phographs of Emily
Murray on March 25, 2002, a full six monthsefore McKnight's trial began.

The Supreme Court of Ohio held that deteogunsel’s failure tobject to the photographs
at trial and that consequentdl| but plain error was waived McKnight 2005-Ohio-6046at  139.
In doing so, the state court enforced a state proceduealequiring litigantso bring errors to the
attention of the trial judge at a time when they can be corrected, thereby preserving any error for
appeal. See Maupin v. Smit85 F.2d 135, 138 {&Cir. 1986);State v. Glaros170 Ohio St. 471
(1960) (paragraph one of the syllabus). Ohiols raquiring a contempanaous objection is an
adequate and independent stateepdural rule, which when enfed against a defendant, renders
his claim procedurally defauliefor habeas corpus purposes, ded above in the Court’s
discussion of McKnight's ghth ground for relief.

McKnight argues his pre-trial motion in limine, which was denied, was sufficient to put the
State and trial court on notice that he “strenuoobfgcted” to the admissn of the photographs.
(ECF No. 127 at PagelD 15715.) tBihas long been the law in Ohtiwat “the denial of a motion
in limine does not preserve a claimed error for review in the absenceaftamporaneous
objection at trial." State v. Hanco¢k108 Ohio St. 3d 57, 2006-Ohio-160 at f 59(emphasis
added)guoting State v. HiJI75 Ohio St.3d 195, 203 (1996)See also State v. Brond8 Ohio St.

3d 305 (1988) (paragraph three of the syllab8&te v. Maurerl5 Ohio St. 3d 239, 259 (1984)

101n his appellate brief, McKnight cited to “Vol. VII, TA582" as the place in theagt court record where the
attorneys’ failure to object appears. the electronic state cougaord, filed in this Court in 2013, page 1582 of the
trial transcript does not appear in the cited volumedees it contain any reference to photographs being admitted
into evidence. Rather, it reflects part of the voir dire of a prospective juror. (ECIBA1, PagelD 5098.) The
Court takes McKnight at his word respecting his attorneys’ failure to object to the admois#ierphotographs.
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(holding objecting party must allenge evidence during trial when issue is presented in full
context notwithstanding previous motionlimine).

A ruling on a motionin limine reflects the court’s anticipated

treatment of an evidentiary issuet@l and, as such, is a tentative,

interlocutory, precautiomg ruling. Thus, “thetrial court is at

liberty to change its ruling on ¢hdisputed evidence in its actual

context at trial. Finality does not attach when the motion is

granted.” Defiance v. Kret£1991), 60 Ohio St.3d 1, 4, citirBjate

v. Grubb(1986), 28 Ohio St.3d 199, 201-202.
State v. French782 Ohio St.3d 446, 450 (1995)(paralldhtions omitted). Also, a motion
limine made six months prior to trial can harthg called “contemporanedu® the introduction
of evidence at trial. No federal law negaso’s requirement for aontemporaneous objection
at trial to preserve an error for appellate dvdwas review. Therefor®cKnight's argument that
his pre-trial motiorin limine preserved his gruesome photographs claim fails.

Nor does McKnight's presentation in stat@st-conviction of higgruesome photographs
claim preserve it for habeas review. The pmstviction process in Ohicequires that claims
raised there rely on evidence outside the triebre. When the claim involves evidence alleged
to have been erroneously admitted at trial, theciaiplainly apparent in the state court record and
must be brought on direct appeather than in post-convictionHenness v. BagleyCase No.
2:01-cv-43, 2007 WL 3284930 at *4$.D. Ohio Oct. 31, 2007xff'd 766 F.3d 550 (8 Cir.
2014).

Finally, the state supreme court found naimplerror in the admission of the photographs

into evidence. Instead, it found each to be sigffitty probative to outwigh any prejudice that

might flow therefrom. McKnight 2005-Ohio-6046 at Y 138-47An Ohio state appellate
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court’s review for plain error is enforcentenot waiver, of a procedural defauliVogenstahl v.
Mitchell, 668 F.3d 307, 337 {6Cir. 2012);Seymour v. Walkef24 F.3d 542, 557 {&Cir. 2000)
(plain error review does not constiéla waiver of procedural default.

McKnight's ninth ground for Heef is procedurallydefaulted without excuse and should be

denied.

Tenth Ground for Relief

In his tenth ground for relief, McKnightoatends the trial court’'s admission of Emily
Murray’s habit of notifying family and friendsf her whereabouts was an unconstitutional
infringement of his Fifth, Sixth, Eighth, and#&teenth Amendment rights. (ECF No. 127,
PagelD 15717-24.) Respondent agytiee claim is procedurally filted since, pertinent to
habeas corpus review, McKnight alleged thre state court only a Fourteenth Amendment
violation, and argued that the adision of the habit evidence violatedtate evidentiary rule, with
only cursory mention of the federal constitution. (ECF No. 13, PagelD 401.) He asserts that the
Supreme Court of Ohio addressbd merits of the “substantialgquivalent” claim he presented
there, contending that his claisithereby saved fromprocedural default.(ECF No. 17, PagelD
704.)

The Supreme Court of Ohio overruled Magimt’'s tenth proposition of law on direct
appeal, where he claimed the testimony elicitethbyprosecutor about Emily Murray’s penchant

for notifying friends and/or familpf her whereabouts was improper.
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Over defense objection, the state presented evidence of Murray’s
habit of informing famly and friends abouter whereabouts before
departing on a trip. Thomas Mayr testified that her family and
friends maintained close contagth Murray as to her whereabouts
following Murray’'s suicide attempt in May 2000. Murray
exchanged phone calls and e-maiigh her parents on an almost
daily basis. During the fall c2000, Murray remakd in contact

with her parents when she traveled to Japan and made a trip to St.
Louis.

Murray’s daily phone calls and e-m&ilith her father as to her
whereabouts, and her practice of leaving notes as to her
whereabouts with her friends wefaumerous enough to base an
inference of systematic conductfermitting the awchissibility of

the testimony. Wilson v. Volkswagen of Am., IN€C.A.4, 1977),

561 F.2d 494, 511, quotirtsfrauss v. Douglas Aircraft C¢C.A.2,
1968), 404 F.2d 1152, 1158.

We reject appellant’'s argumetibat Murray’s behavior was a
volitional act and therefore not admissible as habit evidence.
Activities that are “semi-automatic or nearly nonvolitional, can be
easily classified as habit.” | Giannelli & Snider, Evidence (2d
Ed.2001) 265, Section 406.4. For example, locking the door of a
house or traveling home from wobly the same route are examples
of habitual acts that may becormemiautomatic and thus tend to
prove that one acted in a particulatuation in the same manner.
Id. ...

Similarly, Murray’s repeated prace of notifying friends and
family of her whereabouts before departing on a trip became a
semiautomatic form of behavior thats admissible to prove habit.
SeeState v. Allen(1995) 73 Ohio St. 3d 626, 633 (testimony that
victim was an immaculate housekeeper was admissible under
Evid.R. 06 to show she would &k have wiped the defendant’'s
fingerprints off her glasses) . . . .

We also reject appellant’s arguniéhat habit evidence should not
have been admitted berse the testimony did halentify a specific
manner that Murray used to notiher friends and family of her
whereabouts. Testimony established that e-mails, phone calls, and
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notes were Murray’s specific nids for notifying family and
friends as to her whereabouts.

Finally, sufficient examples oMurray’s conduct demonstrated

Murray’s habit. Murray exchged e-mails anghone calls with

her parents on almost a daily basenained in daily contact with

her father as to her whereabouts in Japan, and notified her parents

about her trip to St. Louis. Mauweer, college friends testified that

Murray left notes and informaticas to her whereabouts on a [dry]

erase board before departing on trips. . . .

The trial court did not abuse its discretion in admitting testimony

about Murray’s habit under Evid.R. 406. Thus, [P]Jroposition X is

overruled.
McKnight 2005-Ohio-6046 at 11 106, 132-@éarallel citations omitted) In addition, the state
court cited Ohio R. Evid. 406, the Advisory Conttee’s Notes on the state rule, and the Rules of
Evidence for United States Courts and Magistrates in defining “hahit.at 1 130-31. It noted
that the Ohio rule is identictd the corresponding fed® rule and cited seval cases interpreting
the federal rule in its discussion of habit evidendd. at § 131. The counever mentioned the
United States Constitution and did not discuss theBracess Clause or McKnight's right to a fair
trial in its discussion of his habit evidence claim.

Most likely, that is a corgjuence of McKnight's nearly exclusive focus on the state
evidentiary rule in his brief on direct appealECF No. 106-15, PagelD 9524-32.) In fact, in his
explication of the law applicabte his claim, he cited only the @hand federal evidentiary rules
and federal cases from outside thixth Circuit interpreting the deral rule, never discussing any
federal constitutional amendment, due processherright to a fair trial. He mentioned the
federal constitution in only two places in arguingdiegm to the state court: (1) in the heading of

his claim, and (2) in the conclusion, and neither time included any argureerdt PagelD 9524,
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9532.
Merely using talismanic constitutional phrablkes “fair trial” or “due process of law” does
not constitute raising a fede constitutional issue.Slaughter v. Parker450 F.3d 224, 236 {6
Cir. 2006);McMeans v. Brigano228 F.3d 674, 681 {6Cir. 2000),citing Petrucelli v. Coomhe
735 F.2d 684, 688-89 T2Cir. 1984);Franklin v. Rose811 F.2d 322, 326 {6Cir. 1987). “A
lawyer need not develop a cangional argument at length, but he [or she] must make one; the
words ‘due process’ amot an argument.”’Riggins v. McGinnis50 F.3d 492, 494 {7Cir. 1995).
If a petitioner’s claim in federal habeas rest on different theories than those presented to the state
courts, they are predurally defaulted. Williams v. Andersgr60 F.3d 789, 806 {&Cir. 2006).
Habeas corpus relief for a stgirisoner is only available @he ground that he or she is in
custody in violation of the federal constitution,laws, or treaties of the United States, and does
not lie for errors of state lawEstelle v. McGuire502 U.S. 62, 67 (1991). “[T]he due process
clause guarantees the fundamental elésngfifairness in a criminal trial.”"Spencer v. Texa885
U.S. 554, 563-64 (196 7iting Tumey v. Ohi®273 U.S. 510 (1927). Federal habeas corpus relief
is only warranted where a violatioha state’s evidentiary rule rd&iin the denial of fundamental
fairness and, therefore, aolation of due processSee Estelle v. McGuiy&02 U.S. 62, 67-68
(1991) (stating “it is not the pvince of a federal habea®wt to reexamine state-court
determinations on state-law questiorfisjank v. Mangum?237 U.S 309, 331 (1915) (observing
that the Fourteenth Amendmentise process guarantee applies be“substance of right, and not
to matters of form or procedureBey v. Bagley500 F.3d 514, 519 {6Cir. 2007) (observing that

a claim contending a state court violated a stateeati@ty rule is not cognizable on habeas corpus
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review). Thus, whether the challenged evidemas admitted contrary to a state evidentiary rule
is not itself a question fdhis Court, even if the state rugeidentical to the corresponding federal
rule.

To preserve a federal constitutional claimgogsentation in habeas corpus, the claim must
be “fairly presented” to the state courtsarway which provides them with an opportunity to
remedy the asserted constitutional violation,udeig presenting both the legal and factual basis
of the claim. Williams v. Andersort60 F.3d 789, 806 {6Cir. 2006). As noted above, there are
occasions when a state court defendant will made claims in the state courts which, while not
explicitly invoking the United StateSonstitution, in fact fairly @lce before the state courts the
substance, both facts and legal theory, ohatbr claims later made in habeas corpEsanklin
v Rosesupra As noted above, McKnight has done nonthete things. Since he did not “fairly
present” his claim to #hstate court, it is pcedurally defaulted.

Even if it were properly preserved, the Court could not grant habkefson the instant
claim because McKnight has not overcome thetsmlial deference witlwhich this Court must
treat the state court’s decisiolhat decision is neither an unreaable application of federal law
as determined by the Supreme Court, nor an unreasonable idatesmof the facts given the
evidence before the state court, and McKnighti® lzesertion that it is does not make it so.

McKnight's tenth ground for tief is procedurally defaulttand should consequently be

denied.
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Eleventh Ground for Relief

In his eleventh ground for relief, McKniglebntends the introduction of inflammatory
evidence relating to his infidelities in his magga his hasty departureofn a club at which the
police had arrived, and persdrdnaracteristics of Emily Mway, and the prosecutor’'s opening
statement and closinggamrment deprived him od fundamentally fair tal and his due process
rights in violation of his Hth, Sixth, Eighth, and Fourteenthmendments. (ECF No. 127,
PagelD 15725-33.)

The Warden correctly argues that McKnightiaim is partially procedurally defaulted
since, as relevant here, he raised it only agolation of his Fourteenth Amendment rights on
direct appeal in the state courfECF No. 13, PagelD 410-22.) To the extent McKnight’s claim
was addressed on the merits by the Supreme Gb@tio, the Warden reminds this Court of its
obligation to accord deferencettmt decision, and further assdttat the claim is meritlessld.

In his Traverse, McKnight counters that ligim in the state court is “substantially
similar” to the instant ground foelief and, without citation to alibrity, argues that presentation
of a claim in habeas substantyadlimilar one submitted to the state court satisfies the exhaustion
requirement of the AEDPA. (EQWRo. 17, PagelD 714-26.) In bd#icard v. Connor404 U.S.
270, 276 (1971), anéinderson v. Harlesgl59 U.S. 4, 6 (1982), and laterDuncan v. Henry513
U.S. 364, 366 (1995)€r curian), however, the Supreme Court gimasized that “mere similarity
of claims is insufficient to exhaust.” To paraphrBgzard, the Supreme Court of Ohio dealt with

the arguments McKnight offered and cannot be faulted for failing to adslrasspontgotential
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claims under other constitutional ameraiits not mentioned by McKnightSee Picargd404 U.S.
at 277. McKnight contends the ineffectiveness of his trial counsel excuses any default and that he
was prejudiced by the inflammatory and irrelevant evidenice.at PagelD 716.

It has long been recognized that the “Constituentitles a criminatiefendant to a fair
trial, not a perfect one.”Delaware v. Van Arsdagll75 U.S. 673, 681 (1986). The United States
Constitution has never been thought to establigdaral court as a “rule-making organ for the
promulgation of state rules of criminal [or evidentiary] procedur8gencer v. Texa885 U.S.
554, 564 (1967). Thus, an inquiry into whetheraiarevidence was admitted at trial in violation
of a state’s evidentiary rules ‘i part of a federal court’s habaasiew of a state conviction.”
Estelle v. McGuirg502 U.S. 62, 67 (1991Bey v. Bagley500 F.3d 514, 519 {6Cir. 2007);
Walker v. Engle703 F.2d 959, 962 {6Cir. 1983). To the extent McKnight asserts evidence of
his marital infidelity, avoidig the police at a reggae cluénd the victim-impact evidence
presented in the culpability phase of his triabwsadmissible under Ohio’s Rules of Evidence, his
claim is not cognizabla habeas corpus.

This Court must determine, therefore, wiget McKnight “fairly presented” his federal
claim to the state court. He raised admisswdnthe complained-of evidence as his third
proposition of law on direct appl in the Supreme Court of ©h alleging the evidence was
irrelevant and prejudicial. (ECF No. 106-1BagelD 9477-85.) He cited the Fourteenth
Amendment in the heading of his propositioriea¥ but identified only Ohio R.Evid. 401 and 402
and Brown v. Cleveland66 Ohio St.2d 93, 97 (1981), under ttheaw” section of his brief.

Elsewhere, however, he cited the Fourtedattendment and Justice Thomas’ disseriddnwvson
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v. Delaware 503 U.S. 59, 179 (1992)here the Justice quot&dyne v. Tennesses1 U.S 808,
825 (1991) and citedarden v. Wainwright477 U.S. 168, 179-831986), for the general
proposition that unduly prejudicial ielence that renders a trial fundantally unfair violates the
Due Process Clause of the FourteenthreAdment. (ECF No. 106-14, PagelD 9477.)

The state court discussed the mesitdlcKnight's claim at length:

1. {178} “Other acts” evidence. @~ Amber Hammers and
appellant worked together at Flappers Bar, a Mount Vernon bar
and grill then owned by an aer of the Pirate’s Cove.
Hammers testified that appellant called and asked her to go
dancing with him. Hammers Itb appellant that she had not
talked to her boyfriend about going dancing with another man,
an no plans were made.

{179} Gloria Ressler and appatit worked together at the
Pirate’s Cove. Ressler testified that following Murray’s
disappearance, appellant called her on three occasions during
November 2000 and asked “if he could come over and hang out,
have a party, come out and just have [her] and him * * * out
there.” Appellant also approasth her at work and said, “[W]e
could have a quickiand [your fiancé] wouln’t have to know.”

{1180} Lisa Perkins testified thait one point, appellant gave
her a ride in his car and alotige way, appellant “stopped up on
the top of the hill, and * * * hgust started talking and touching
[her] and [they] had sex up on thdl im the car.” Dana Bostic
testified that appellant had et the night with Perkins at
Bostic’s home. Following Julious’s disappearance, appellant
told Bostic that “his plans were* * to leave his wife [and] * * *
come and stay with [Bostichd Lisa at [Bostic’s] house.”

{181} Paul Amstutz, a formePirate’s Cove delivery driver,
testified about a conversationith Kathy McKnight about
appellant's whereabouts. Dng a food deliery to the
McKnight home, Kathy indicatetb Amstutz that she thought
that appellant was working that evening at the Pirate’s Cove.
Amstutz knew, however, that appellant was not working that
evening and was instead drinkiagthe Pirate’s Cove bar.
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{1182} Under Evid.R. 404(B), ‘¢]vidence of other crimes,
wrongs, or acts is not admissible to prove” a defendant’s
character as to criminal propsty. “It may, however, be
admissible * * * [to show] motive, opportunity, intent,
preparation, plan, knowledge, iddwptior absence of mistake or
accident.” However, “[tlhe admission or exclusion of relevant
evidence rests within the soundsclietion of the trial court.”
State v Sagé€1987), 31 Ohio St.3d 173, paragraph two of the
syllabus.

{1183} The trial court did notlause its discretin in admitting
Hammers’s and Ressler’s testimonyhat evidence related to
appellant's modus operandi galan. Evidence showing a
modus operandi is admissibledause “it provides a behavioral
fingerprint which, when comparéd the behavioral fingerprints
associated with the crime in quiest, can be used to identify the
defendant as the perpetrator.State v. Myers97 Ohio St.3d
335, 2002-Ohio-6658, 1104, quotigiate v Lowg1994), 69

Ohio St.3d 527, 531.

{184} Hammers and Ressler help to establish appellant’s
opportunity, preparation, and plao acquaint himself and be
alone with Murray. Appellant'ghone calls to Hammers and
Ressler showed that appelladéveloped an interest in his
co-workers and asked them outThis pattern of behavior
showed the likelihood that appellaaiso developed an interest
in Murray. Thus, the jurycould reasonably infer from the
testimony of Hammers and Resstbat appellant had asked
Murray for a ride after work.

{185} We also reject appellantargument that his phone calls
to Ressler were not admissibdbecause they were made after
Murray’s disappearance. “[P]ursuant to Evid.R. 404(B), * * *
evidence of subsequent crimes acts of misconduct is
admissible if it is relevant tan issue at trial and its probative
value is not outweighed by itgejudicial effect.” Cleveland v
Dillingham (May 11, 1995), Cuyahoga App. No. 67693, 1995
WL 277105, *4. Appellant’s phone calls, though made two or
three weeks after Murray’s disappearance, were relevant in
establishing appellant’s modus operandi.
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{1186} Moreover, the trial ourt provided the jury with
cautionary instructions on “othacts” evidence. The jury was
advised: “Evidence was imuced that the defendant may
have committed other aat¢her than the offeses with which he
was charged in this case. If you find that the evidence of other
acts is true * * *, you may consad that evidence only for the
purpose of deciding whether groves Gregory McKnight's
motive, opportunity, intent opurpose or plan to commit
kidnapping of Emily Murray. The evidence may not be
considered for any other purposdt was not received, and you
may not consider it to prove tlebaracter of Gregory McKnight

in order to show that he acteddonformity with that character.”

In view of these instructionand the probative value of the
testimony of the two women, the trial court did not abuse its
discretion in admitting this “other acts” evidence. Séate v.
Noling, 98 Ohio St.3d 44, 2002-Ohio-7044, 781 N.E.2d 88, |
48.

{187} We also find that the tastony about appellant’s visits

to Perkins in Bostic’'s home was relevant to show how appellant
and Julious knew each other. Thile trial court did not abuse

its discretion in admitting such evidence.

{188} Testimony that appellant and Perkins had sex in
appellant’s car and spent the nigdether at Bostic’'s home was
not relevant and not adssible under Evid.R. 404(B).
Nevertheless, we find that thepact of such testimony was
minimal and not prejudicial giveother compelling evidence of
appellant's  guilt. SeeNoling, 98 Ohio St.3d 44,
2002-Ohio-7044, 781 N.E.2d 88, 149.

{1189} 2. Reaction to the police. Two to three weeks before
Julious was murdered, appellant, Kathy, Bostic, and Julious
drove from Chillicothe to Columbus to go to a reggae club.
Over defense objection, Bostic ifisdd that when they “pulled
into a parking lot [of the reggaclub] * * * there was police
sitting in the parking lot.” Bdg testified that appellant said,
“There’s the police.” And then we turned * * * out of the
parking lot and we drove all the way back home.”

{190} We find that the trial cort abused its discretion in
admitting this testimony. Appellant’s reaction to the police
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occurredbefore he murdered either Julious or Murray. This
evidence did not prove consciousness of guilt, because there was
no connection between appellanésction to the police and the
charged offenses. Appellantsaction to the police, however,
was not tied to any other miscormtluand he was not prejudiced

by such testimony. Thus, the introduction of this evidence
constituted harmless error.

{91} 3. Victim-impact comment and testimony. During
his opening statement, the peostor stated, “Two years ago,
Emily S. Murray was attending Kenyon College in Gambier,
Ohio. She was in her junior e and she was 20 years young.”
Further, the prosecutor statéédt work, Emily was well-liked
[sic]. She was outgoing, sheas helpful, she was a good
waitress.”

{192} Thomas Murray, the victim'&ather, testified that he had

a “very close” relationship witthis daughter. He added,
“Emily was in touch with her mother or me or both of us almost
every day.” According to Thomas, Emily “was very
responsible; she was just aryehonest kid.” Moreover,
Murray returned from a religiougtreat about ten days before
her disappearance and was fiea&xcited about becoming a
priest.” Thomas also testifiethat when he learned of his
daughter’s disappearance, “it wk® somebody hit [him] in the
stomach with a sledgehammer.”

{193} Cynthia Murray, the victiris mother, described a “very
close relationship” with Murray, said Murray was “easy to
love,” and testified that Murray “wanted to become an Episcopal
priest.”

{194} Megan DiCarlo, a colleg friend, described Murray as
“very outgoing, very socialindependent, very open with
people, trusting of people. Like she always looked for the best
in people.” Kate Murray, reother college friend, described
Murray as “[v]ery outgoing, had a lof friends, very friendly.”
Kate also testified that Murrayas very religious, and the tattoo

of a dove on Murray’s back symbolized this interest.

{195} Michael Corrigan, the genal manager of the Pirate’s
Cove, stated that Murray wasourteous and cared for people,
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and she was a very upbeat person, fun to work with.” On the
night she disappeared, Murray sv&very upbeat and happy.”
Nathan Justice also testified that Murray was a “very nice,
happy person.”

{196} During the guilt-phase clasg argument, the prosecutor
described Murray’s disappeararae“every parents’ [sic] worst
nightmare,” repeated Thomas Mayis statement that “they felt
as if they had been hit in tkeomach with a sledgehammer,” and
mentioned that “that pain itheir stomach stays with them
today.” The prosecutor alsogared that Murray was “nice” and
“kind-hearted” and might havgiven appellant a ride on the
night she disappeared.

{197} The defense filed a ntion in limine to exclude
victim-impact evidence. Nevertheless, except where noted, the
defense did not reneis objection to the fiegoing testimony at
trial and thus waived all but plain error. S8able v. Gates
Mills, 103 Ohio St.3d 449, 2004-Ohio-5719, 816 N.E.2d 1049, |
34 (“a ruling on a motion in liminenay not be appealed and * *

* objections * * * must be madeéuring the trial to preserve
evidentiary rulings foappellate review”).

{198} Evidence relating to the ¢¢s attendant to the offense is
“clearly admissible” during the guilt phase, even though it might
be characterized as cim-impact evidence. State V.
Fautenberry(1995), 72 Ohio St.3d 435, 440, 650 N.E.2d 878.
Thus, testimony that Murray was friendly, outgoing, and
trusting was admissible in show the likelihood that Murray
provided appellant a ride in herra the night she disappeared.
Moreover, testimony that Murrayas a responsible person was
admissible in showing that she wd not have left campus in
her car without taking her wall and driver’s license.

{199} The defense objected td@homas’s and Cynthia’s
testimony because of the lack of foundation to prove habit but
did not object to théestimony as inapprote victim-impact
evidence. Thomas’s and Cyrdls close personal relationship
and frequent contact with tmedaughter laid the foundation
about Murray’s habit of notifyig family members as to her
whereabouts before making a trip, and this testimony was also
admissible. Thomas’s gemony that his daughter’'s
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disappearance was “like somebodyfhim] in the stomach with
a sledgehammer” was of questibfearelevance; however, such
testimony did not constitute outcordeterminative plain error.
See State v. Reynold§1998), 80 Ohio St.3d 670, 679, 687
N.E.2d 1358; cfState v. Hartmarf2001), 93 Ohio St.3d 274,
293, 754 N.E.2d 1150.

{1100} Testimony about Murray’s upbeat mood before her
disappearance, her strong redigs beliefs, anther aspirations

to become an Episcopal priest was admissible in rebutting
arguments that Murray might have committed suicide.

{1101} Kate Murray’s testimongbout the tattoo of a dove on
Murray’s back was relevant identifying Murray’s body. See
State v. Myer97 Ohio St.3d 335, 2002-Ohio-6658, 780 N.E.2d
186, 1 108 (photos of victim’s tattoo admissible to help identify
the victim).

{1102} As to the prosecutor’s opening statement and closing
argument, the trial couakfailed to object and thus waived all
but plain error. Se$tate v. Child$1968), 14 Ohio St.2d 56, 43
0.0.2d 119, 236 N.E.2d 545, parggnathree of the syllabus.
There was no plain error. Theogecutor’s brietlescription of
Murray in his opening statemenigly pointed out her age and
that she had attended Kenyonll€ge, which explained why she
lived in Gambier. Cf. Noling, 98 Ohio St.3d 44,
2002-0Ohio-7044, 781 N.E.2d 88, { &fescription of victims’
lives established that the tims had been living persons, an
element of the charge of aggravated murder).

{1103} The prosecutors’ remies during closing argument
also did not result in plain emo The prosecutor described
Murray as a nice, kind-heartedydahelpful person to point out
the likelihood that Murray providka ride to appellant on the
night she disappeared. Thwosecutor's comments about
Thomas’s and Cynthia’s paima@ anguish simply pointed out
the obvious feelings that Mmay's parents experienced
following their daughter’'s deathMoreover, the prosecutor’'s
remarks in question were veryidfrand not overly emotional.

{1104} Based on the foregoing, we reject proposition [of law]
1.
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McKnight 2005-Ohio-6046. The statewt cited only state casesdaevidentiary rules in its
discussion of McKnight's claimgnd did not expressly decide ttlaim that the admission of the
complained-of evidence violated McKnight's Feenth Amendment right to due process.

As noted above, however, McKnight barelyntiened any federal lam his presentation
of his claim to the state courtfiag it only for a very general statemt of law. It is possible that
the state court simply overlooked Mcight's federal claim, to the extethat he actually raised it,
that is. After all, he cited no federal casevimich the Supreme Court has held the admission of
evidence such as that admitted in his trialated the Fourteenth Amendment's Due Process
Clause. As such, itis questionable whether skahpy reference to feda law fairly presented
his claim to the state court and properly presérit for habeas review. The Warden, however,
does not advance the procedural default defeespecting McKnight's Fourteenth Amendment
argument.

When a state court is presented with a claimmpeal that alleges vations of both state
and federal law but does not expressly acknowledge that it is deciding the federal constitutional
issue, however, an assumption that the unaddressed fedenalvehs simply overlooked is
unwarranted. Johnson v. Williams568 U.S 289, 298 (2013). Rath “[w]hen a state court
rejects a federal claim without expressly addieg that claim, a federal habeas court must
presume that the federal claim was adjudicatethemmerits — but that psumption can in some
limited circumstances be rebuttedld. at 301. The Supreme Court further stated that “[w]hen
the evidence leads very cleattythe conclusion that a fedecdim was inadveently overlooked
in state court, 8 2254(d) ené&f the prisoner to amnencumbered opportunity make his case
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before a federal judge.”ld. at 303.

Johnsorinvolved the state trial court’s dismissdila juror during delibrations. The state
court of appeals, while not deciding the Simendment claim expressly, cited a California
Supreme Court case in which that court acknowlddige federal constitutional right to a jury trial
and the need to protect the sanctity of jasliberations, discussingt length three federal
appellate court cases that had ¢desed those is®s in depth. Id. at 304. No such reliance on
federal law is present in the state supreme court’s decision on McKnight's admissibility of
evidence claim. Thus, the posture of McKnight's claim can be distinguished from Johnson’s on
the basis that the state court expounded upondel@av in deciding Johms’s claim, while the
Supreme Court of Ohio did ndb so in McKnight's case.

Assuming McKnight's claim was fairly presedtéo the Supreme Caunf Ohio, and that
the Supreme Court of Ohio did natldress the merits of that efgithis Court will address his
Fourteenth Amendment claide novo See Thompson v. Warden, Bellmont Corr. |3&8 F.3d
281, 285 (8 Cir. 2010),quoting Howard v. Bouchard05 F.3d 459, 467 {6Cir. 2005) ( “Where
the state court has not addressed or resolveshlbased on federal law, most courts, including
this one, have held that the d&on is not an ‘adjudication on theerits.” Thus, a federal habeas
court reviews such unaddressed cladasnovd’); Reed v. Jenkingase No 3:15-cv-620, 2016
WL 6311235 at *5 (N.D. Ohio June 22, 2016) (sam&)o the extent that the state court did not
assess the merits of a claim properly raisetiénhabeas petition . . . AEDPA deference does not
apply and we review questions of lawd mixed questions of law and fdetnovd’” McElrath v.

Simpson595 F.3d 624, 630 {6Cir. 2010) citing Clinkscale v. Cartgr375 F.3d 430, 436 {&Cir.
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2004), andMaples v. StegglB40 F.3d 433, 436 {6Cir. 2003). Furthermore, “An application for
a writ of habeas corpus may benal on the merits, notwithstanditige failure of the applicant to
exhaust the remedies available in the courtb®fState” 28 U.S.C. § 84(b)(2), which strongly
suggest the same is true &ory individual ground for relief.

That is not to say that the Supreme Coui®bfo’s factual findings @& to be disregarded.
On the contrary, the AEDPA requires this Court to presume the state court’s factual findings to be
correct unless a petitionerbngts the presumption by clear and convincing evidersee28
U.S.C. § 2254(e)(1). The state court found the evidence McKnighertes probative of the
sequence of events leading up to the murdeesjdéntities of the victims; McKnight's modus
operandi; and as to Emily Murrathe unlikelihood that her deattras a suicide to counter the
defense’s suggestion that it was. Here, McKnigtt offered no evidence at all, much less clear
and convincing evidence, calling tleolndings into question.

The state court also found that the trial ¢sudmission of evidence that McKnight left a
reggae club due to the presence of police sathe parking lot was an abuse of discretion,
predominantly because that incident occurradrgo the murders of Julious and Murray. The
court found the error hanless, however, and th@ourt agrees. A reasdrla person could easily
conclude that anyone would be ureluctant to enter a club wahich the police were already
involved rather than view such behavior @sdence of guilt even before a crime had been
committed.

As noted above, the state supreme court atexd that McKnight had not objected to the

prosecutor’s opening statement anolsalg argument, and thus hadivea all but phin error, of
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which the state court found none. Ohio’s contemporaneous objectias ameéndependent and
adequate state procedural rule actually iedplin McKnight's caserendering his claim
procedurally defaulted for habeas corpus purposes. McKnigfarsofhis counsel’s
ineffectiveness as cause for théaddt, but the state court foundetiprosecutor’s statements brief,
and merely restatements of somignesses’ testimony. Giving daeference to the state court’s
factual findings, this Court findfat no error, let alonglain error, resuligd from the admission of
the prosecutor’s statements that coldive rendered McKnight's trial unfair.
In Burton v. Renico391 F.3d 764, 774 {6Cir. 2004), the Sixth @tuit Court of Appeals

explained as follows:

For the admission of evidence t@hte constitutional due process,

it must be shown thatdmitting the evidenceéolates “fundamental

fairness.” i.e., that it “violate those fundamental conceptions of

justice which lie at the base of azivil and politicalinstitutions and

which define the community’s semsf fair play and decency.”

Dowling v. United States493 U.S. 342, 352-53 (1990) (internal

guotation marks and ctians omitted).
Id. (parallel citations omitted). The circuit cobhes more recently observed that “[t]jo the extent
any Supreme Court precedent supports [Petitioh@u's process claim, it does so largelylicta
and at a daunting level of generalityDowling, the court said, “hold[sput the possibility that
‘the introduction’ of ‘evidence’ imeneral could be ‘so extremelyfam that its admission violates
fundamental conceptions of justice.’'Desaj 732 F.3d at 630-3juoting Dowling 493 U.S. at
352.

Thus, the erroneous admission of evidences chm¢ necessarily implicate the Due Process

Clause. InDarden v. Wainwright477 U.S. 168, 181 (1986), for instance, the Supreme Court
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held that numerous comments by a prosecutor in a capital case, though improper, did not violate
the Constitution because they had ‘satinfected the triavith unfairness as to make the resulting
conviction a denial of due processld. quotingDonnelly v. DeChristoforo416 U.S. 637, 643
(1974). The Sixth Circuit has pbained that “beyond the specifijziarantees enumerated in the
Bill of Rights, the Due Proce€dause has limited operation.Blackmon v. Booke696 F.3d 536,
552 (8" Cir. 2012)(internal quation marks omitted)yuotingDowling, 493 U.S. at 35Xee also
Payne v. TennesseB01 U.S. 808, 823 (1991)(observing that “[iiln many cases the evidence
relating to the victim is atady before the jury #ast in part because of its relevance at the guilt
phase of the trial”)Stojetz v. Ishee892 F.3d 175, 203 {6Cir. 2018)(noting “there is no per se
prohibition on the introduction of victim-impact eeigice during the guilt phase of a trial, citing
Hicks v. Collins 384 F.3d 204, 222 {6Cir. 2004) and®ayne suprg; Clark v. O’'Dea 257 F.3d
498, 502-03 (8 Cir. 2001) (finding evidence that petitier was involved in satanism did not
deprive petitioner of due process despite atxsenf physical evidencdeath was a ritualistic
murder).

To conclude, McKnight has procedurally defadlhis claim insofar as he alleges his Fifth,
Sixth, and Eighth Amendment rigghwere violated by the imtduction of the complained-of
evidence. Giving McKnight the benefit ofetldoubt and assuming he “fairly presented” his
Fourteenth Amendment claim to the state cotlndt court did not addss the federal claim,
leaving it for this Court to addres® novo In doing so, this Court igbligated to presume the
correctness of the state court&tual findings, which it doesnd concludes that McKnight's

Fourteenth Amendment claim is meritless. attdition, his inclusiorof comments made by the
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prosecutor in the opening statement and closing argument were procedurally defaulted by
counsel’s failure to object at ttia The alleged ineffectivenessuk trial counsel does not excuse

the default because this Courepumes the state court’s facttiatling that the comments were

brief and caused no undue prejudice to McKnight negates the argument that trial counsel were
ineffective. For all of theseeasons, it is reecomended that McKnight'®leventh ground for

relief be denied.

Twelfth Ground for Relief

In his twelfth ground for relief, McKnight contends his attemphtaduce into evidence
Emily Murray’s journals or notebooks was deniadtrial, thereby viating his Fifth, Sixth,
Eighth, and Fourteenth Amendment right$ECF No. 127, Pagell15733.) He argues in
language parroting his argumentsia appellate brief to theage court (ECF No. 106-15, PagelD
9556-59), that Murray’s journals would have revediedray to have been depressed and fixated
on death rather than the happy, esthstic young woman the State fpayed her to have been at
the time of her murder.ld. at 15734-36.

The Warden argues McKnight's claim is aade partially procedurally defaulted because
McKnight failed to assert a violation of his Sixr Eighth Amendment rights when he presented it
to the state court. (ECF No. 13, PagelD 423he Warden acknowledges that the remainder of
McKnight's claim was deded on its merits by the state coand argues that AEDPA deference

applies to the resulting decisiomcdathat the clains meritless. Id. at PagelD 423-27.
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In his Traverse, McKnight provides seveeaxlamples of Supreme Court cases in which
lower court decisions excludingidence offered by the defense wesgersed, and argues that in
light of those cases, the exclusion of portion&wofily Murray’s journals was contrary to or an
unreasonable application of fedel@av or based on an unreasonati#ermination of the facts.
(ECF No. 17, PagelD 727-32.)

On direct appeal to the Supreme CourtGifio, McKnight presented his claim in his
fifteenth proposition of law, eiming violations of only hig=ifth and Fourteenth Amendment
rights. (ECF No. 106-15, PagelD 9556.) Thus,fiausas he alleges violans of his Sixth and
Eighth Amendment rights, his claiis procedurally defaulted.

The Supreme Court of Ohio concluded thattie excluded portions of Murray’s writings
predated her murder by more than a year, wihideportions admitted we within a couple of
months of the murdeand did not indicate any intention tonemit suicide; (2) the fact that Murray
was found rolled up in a carpet ah@ coroner’s testimony ruled auicide as a possible cause of
death; (3) McKnight suffered no prejudice frone txclusion because most of the writings that
mentioned suicide were admitteahd (4) from a state-law pgexctive, the excluded notebooks
were inadmissible under the state evidamtirules governing hearsay evidenc®lcKnight
2005-0Ohio-6046 at 1 148-157.

The only federal law cited by the state supremt in its discussion of McKnight's claim
wasMutual Life Ins. Co. v. Hillmgn45 U.S. 285, 295-96 (1892). Iratltase, two letters written
by a Mr. Walters expressing his intent to travel with a Mr. Hillmon from Wichita, Kansas, to

Colorado were excluded from evidence. The samomth the letters were received by their
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addressees, a body was found at Crooked CreekfirsAtthe deceased was thought to be Mr.
Hillmon, but Hillmon’s various life insurers refad to pay on the policies, claiming Hillmon and
another man conspired to defrahd insurance companies and tifit Walters was the deceased,
not Mr. Hillmon. The Supreme Cdudound exclusion of Mr. Walters’ teers reversible error. It
reasoned that Walters’ letters were proof of hienhto travel with Himon on a route that took
them to Crooked Creek where thedy was found. The Court stated

When the intention tbe proved is importardnly as qualifying an

act, its connection with that act stle shown, in order to warrant

the admission of declarations tife intention. But whenever the

intention is of itself a distincand material fact in a chain of

circumstances, it may be proveddmntemporaneous oral or written
declarations of the party.

Upon principle and authority, thece®, we are of opinion that the

two letters were competent evidence of the intention of Walters at

the time of writing them, which wasmaterial fact bearing upon the

guestion in controversy.
Mutual Life Ins. Co. of New York v. Hillmo5 U.S. 285, 295, 299-300 (1892Hillmon never
mentions the Constitution or any amendment tlegiatl was decided asvatter solely about the
admissibility of evidence. In fact, thélllimon Doctrine” was later formalized as Fed. R. Evid.
803(3) and in the same rule in the Ohio Ruld Evidence. Both before and after the
promulgation of the Feddrd&ules of Evidence, thélillmon decision has been treated as an
evidentiary matter, nas one implicating thiederal constitution. Shepard v. United State290

U.S. 96, 104-06 (1933YJnited States v. Diab97 F.3d 56, 66 £1Cir. 2010);Coy v. Renicp414

F.Supp.2d 744, 766-72 (E.D. Mich. 2006ited States v. Smallwoo#99 F.Supp.2d 578, 585
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(E.D. Va. 2004)United States v, Houliha®71 F.Supp. 1495, 1500 (D. Mass. 1994). The Sixth
Circuit has done so as wellUnited States v. William§04 F.2d 315, 322 {6Cir. 1983);United
States v. Hoffa349 F.2d 20, 45 (6Cir. 1965).

Thus, the state court cited no fealeconstitutional law to suggethat it had considered the
federal constitutional component of McKnight's afainor did it give any indication that the state
claim raised in McKnight's figgenth proposition of law “fully icorporate[d] a related federal
constitutional right.” Johnson v. Williams68 U.S. 289, 298 (2013). Mnight's reference to
the federal constitution was not fleeting, ascited several SupremeoGrt cases in his state
appellate brief. Id. at 299. While there is a slim posiji that the state court could have
regarded McKnight's clan as “too insubstantido merit discussion,id., that seems unlikely
given the full discussion of the state claim asgknm the court’s opinion in McKnight's fifteenth
proposition of law. As there is good reasonbtdieve that the statsupreme court simply
overlooked McKnight's federal cotitutional claim included in hifteenth proposition of law on
direct appeal, this Court magdress that part of his claide novo

McKnight cites a few SupreenCourt cases for the genepbpositions tha(l) in an
adversary system, the developmenalbftelevant facts is fundamental; (2) “the defendant’s right
to be heard in his own defense is a basic compafetue process and a fair trial; (3) a criminal
defendant must have a “meaningful opporturiitypresent a completdefense”; and (4) a
defendant must not be “stripped lwE right to have diicient time to advse with counsel and
prepare his defense.Taylor v. lllinois 484 U.S. 400, 408-09 (1988)iting United States v.

Nixon 418 U.S. 683, 709 (1974 re Oliver, 333 U.S. 257, 273 (1948}rane v. Kentucky176
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U.S. 683, 690 (1986}iting California v. Trombettad67 U.S. 479, 485 (1984); ambwell v.
Alabama 287 U.S. 45, 59 (1932). While those very gahstatements are ily true, the state

court determined that the parts of Emily Murphgotebooks that were excluded were not relevant

to her state of mind at the tinoé her death, in part because thegre either undated entries or

were dated more than a year before her murdécKnight 2005-Ohio-6046 at § 151. The state

court also observed that “most of the doemts from Murray’s nabook and notepad that
mentioned suicide were admittedfd. at 123. In addition, McKnightas not argued that he did

not have sufficient time to “ads& with counsel and prepare his defense.” Nor does he challenge
the state court factual findings as they relate to his habeas claim that his right to due process and a
fair trial was violated.

In his Traverse, McKnight cite€rane along with Washington v. Texa888 U.S. 14
(1967), Rock v. ArkansasA83 U.S. 44 (1987), andolmes v. South Carolingb47 U.S. 319
(2006), all of which were cases before the Sugr€ourt on direct agal, not on petitions for
habeas corpus relief. I8rang the Court was presented with the question whether, after a
confession has been found tosbdeen voluntary, the defensaunsel may introduce evidence at
trial that it was unworthy of belidfecause it contained inconsistiescand due to the length of the
interrogation of the sixteen-yeald defendant and the mannerwhich it was conducted. 476
U.S. at 685-86. Washingtorstruck down a Texas law thatomibited codefendants in the same
crime from testifying for one anoér and held that the Sixth Aanmdment right of an accused to
have compulsory process for obtaining witnessdssrfavor is incorporated in the Due Process

Clause of the Fourteenth Ameneim, and therefore applicablestate proceedings. 388 U.S. at
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18-19. In theRockcase the question before the Coursviiehether a criminal defendant’s right
to testify may be restricted by a state rule thaiudes her posthypnosis [sic] testimony,” 483 U.S.
at 53, clearly not an issue McKnight's case as he was nevg/pnotized nor was he prohibited
from testifying in his own defense.

Finally, and most pertinent to McKnight's claim, in tHelmescase the Supreme Court
recognized an accused’s right under the Due Beo€Ctause of the Fourteenth Amendment while
noting that state rule makers “have broatitude under the Constitution to establish rules
excluding evidence from criminal trials.’547 U.S. at 324. The Court stated

While the Constitution . . . prohis the exclusion of defense

evidence under rules that serve legitimate purpose or that are

disproportionate to the ends thttey are assertetb promote,

well-established rules of evidem permit trial judges to exclude

evidence if its probative valueasitweighed by certain other factors

such as unfair prejudice, confusi@f the issuespr potential to

mislead the jury. Plainly referrin rules of this type, we have

stated that the Constitution permjtidges “to exclude evidence that

is repetitive . . ., only marginally relevant[,] or poses an undue risk

of harassment, prejudice, [or] confusion of the issueSrang 476

U.S., at 689-690 (quotinDelaware v. Van Arsdal475 U.S. 673,

679.
Holmes 547 U.S. at 326-27 (some citations, p&aditations, and internal quotation marks
omitted). The Court vacated and remanded Hslncase because the South Carolina Supreme
Court applied a state rule that stated, “[W]herrehs strong evidence of [a defendant’s] guilt,
especially where there srong forensic evidence, the pro#id evidence abowt third party’s
alleged guilt” may (or perhaps must) be excludedd’ at 329 citing State v. Holmes61 S.C.
333, 342 (2004). The problem with that rule, tapreme Court explained, is that the trial

judge’s focus is not on the probative valme potentially damagingffects from admitting a
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defendant’s third-party-guilt evideg, but is instead on the strengftihe prosecution’s evidence.
Holmes 547 U.S. at 329. In other words, “[ififie prosecution’s case is strong enough, the
evidence of third-party guilt is excluded evenht evidence, if viewed independently, would
have great probative value and evfahwould not pose an undueski of harassment, prejudice, or
confusion of the issues.d., citingHolmes 361 S.Ct. at 432

The evidence McKnight sought to have admitted at trial was not evidence of any
third-party’s guilt, but instead was intended to cast suspicion on Emily Murphy herself. The
theory of the defense’s case was that EnMlurphy had committed suicide, and Murray’s
reflections about her suicide attempt several mobefore her murder as well as other writings
pertaining to her mental healtlere admitted into evidenceMcKnight argues that Murphy’s
written “fictional stories, several drawings, afiter] reflections on life that did not mention
suicide,” McKnight 2005-Ohio-6046 at § 151, should also have been admitted but were not.
Furthermore, the evidence McKnight wanted atkdithat did not mendh suicide predated the
evidence that was admitted and didntion suicide and hospitalization. It is difficult to imagine
how those circumstances could haeprived McKnight of “a meangful opportunity to present a
complete defense.”Holmes 547 U.S. at 331 (internal quotation marks omittgdipting Crane
476 U.S. at 690, in turuoting Trombettad67 U.S. at 485. McKnighttsvelfth ground for relief

should be denied.
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Thirteenth Ground for Relief

In his thirteenth Ground for Relief, McKnight alleges a member of his jury improperly
discussed McKnight's case with a woman withom he had recently had a relationship. (ECF
No. 127, PagelD 15736-42.) He argues that thedmiart’s in-chambers questioning of the juror
fell short of a full hearing undé&emmer v. United State347 U.S. 227 (1954), and that his Fifth,
Sixth, and Fourteenth Amendment rig/tere violated as a resulld. at PagelD 15736.

Respondent begins by assertMgKnight's ground for relief igprocedurally defaulted to
the extent he failed to raise error under the thigdmendment in his agal to the Supreme Court
of Ohio. (ECF No. 13, PagelD 428.) But Klight does not clan an Eighth Amendment
violation in his amended habeadifien here, nor did he do so his initial petition or any other
amendments. The Warden does not contend ttiatclaim McKnight actually raises is
procedurally defaulted, ontjat it is without merit. Id. at 430-34.

McKnight unnecessarily repeats his iglain his Traverse,and argues that the
communication between the juror and his ex-ginffdenust be presumed to have been prejudicial
underRemmer

When reviewing a state couddgment in habeas qms proceedings, this Court is, as has
been noted above, bound to defer to the state cdactisal findings. Thus, is useful to recite
the facts as found and relied uponthg Supreme Court of Ohio its rejection of McKnight's

parallel proposition of law.
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{11 188} In proposition of law Xll} appellant argues that he was
denied a fair trial because omgror discussed the case with a
nonjuror during the trial.

{71 189} During the state’s case,etlprosecutor informed the trial
court that Amy Warrix reported thaer boyfriend, Terry Stewart, a
juror, “has been talking to her about the case.” The trial court then
called Juror Stewart in chambers for questioning. Juror Stewart
denied talking with Warrix about thteial. He stated that he had
“never discussed the case with healbtnothing about the facts or
that deals with the case at all.” Juror Stewart said that Warrix may
have made these allegations against him because he had “left her
last night, and she’s a mean, hateful girl.” Juror Stewart said that
when Warrix tried to talk to him about the case, he told her, “I'm
under oath not to talk about it and tmhear about it.” He also told

the court that he had followed those instructions. Juror Stewart
also assured the court that hkd not acquire any outside
information about the case asesult of being around Warrix.

{1 190} Following the completionf Juror Stewart’s questioning,
defense counsel stated, “I'm <digd with his explanation.”
Defense counsel indicated thatfoather inquiry was necessary and
declined the opportunity to questi®arrix. The trial court then
stated, “The Court is satisfied well at this point.”

{1 192} Appellant argues that eéhtrial court was obligated to
conduct aBRemmetrhearing to question Warrix, and possibly other
jurors, before making a determtiaan that no improper contact had
occurred. . . . The defense, hewer, was “satisfied” with the
juror’'s explanation and indicated that no further inquiry into the
allegations was necessary. Thus, the trial court did not abuse its
discretion. . . .

{1 193} Appellant has failed tademonstrate that any juror
misconduct occurred, and progams Xlll is overruled.

McKnight 2005-Ohio-6046. In addition, Juror Stewartexfain chambers that he only talked to

Warrix about the food th@irors were eating and nothing abthu case itself. (ECF No. 105-20,
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PagelD 6384.) When Warrix trigd discuss with him what shead seen on television about the
case, he told her he was under oath not to discudsdlit. He told the court that he was following
the instructions and that he had “told Carolyooat it when | come up here [this morning]. |
come up and talked to them cops. . .. | eseme up and talked to [Deputy] Whitmore” about
Warrix and her allegationsld. at PagelD 6385-86. Stewart expmes certainty tht he had not
acquired any information about the case from Warrix, and assured the court that he would make his
decision as a juror baselely on the evidence produced in the triddl. at PagelD 6388-89.
The prosecutor offered to mak®arrix available to defenseoansel for questioning, but both
attorneys declined.ld. at 6390.
In Remmer v. United Stateé®47 U.S. 227 (1954), the Supre@eurt stated as follows:

In a criminal case, any private communication, contact, or

tampering directly or indirectly, Mh a juror during a trial about the

matter pending before the juig, for obvious reasons, deemed

presumptively prejudicial, if nahade in pursuance of known rules

of the court and the instructiomsd directions of the court made

during the trial, with full knowledge of the parties. The

presumption is not conclusive, e burden restseavily upon the

Government to established, aftaotice to and hearing of the

defendant that such contact with the juror was harmless to the

defendant.
Id. at 229. Later, however, the Court restated Reenmerstandard to place the burden of
showing actual prejudice on petitioners when they allege juror partidliiyng v. Bobby889
F.3d 803, 911 (BCir. 2018)citing Smith v. Phillips455 U.S. 209, 217 (1982).

The Sixth and Fourteenth Amendments guarantee a criminal

defendant an impartial jury in state-court proceedinlyahdi v.

Bagley 522 F.3d 631, 636 {6Cir. 2008). The state fails to

vindicate that right for a defendaifit‘even a single biased juror”

sits on the panel.Williams[v. Bagley, 380 F.3d [932,] . .. 944 [{6
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Cir. 2004)] (citingMorgan v. lllinois 504 U.S. 719, 729 (1992)).
If a trial court is faced with eva&hce of a juror’'s bias, the court
“must conduct ‘a heamg with all interestecparties permitted to
participate.” United States v. Owend26 F.3d 800, 805 {6Cir.
2005) (quotingRemmer v. United State®47 U.S. 227, 230 (1954).

A defendant must “do more than silppaise the possibility of bias”
in order to obtain a fulRemmerhearing. Id. To the contrary, a
trial court needs to conduct Remmerhearing only when the
defense raises a “colorable ohaiof extraneous influence.”ld.
(internal quotation and citation omitted). An “extraneous
influence” is “one derived fronspecific knowledge about or a
relationship with either the pées or their witnesses.”ld. (internal
guotation and citation ontéd). . . . A court must seek assurance
from the juror that she is capableppbceeding without bias, and if a
trial court “views juror assurances of continued impartiality to be
credible, the court may relypon such assurancesUnited States
v. Pennell 737 F.2d 521, 533 {6Cir. 1984).

Jackson v. Bradshaws81 F.3d 753, 766 {6Cir. 2012)(parallel itations omitted).

Having recited the governinigw established by the Supreme Court, this Court must
consider whether the Supreme Court of Ohidézision was contrary to or an unreasonable
application of that law or an unreasonable deteation of the facts given the evidence before the
state trial court. 28 U.S.C. § 2254(d).

McKnight argues that Juror Stewart’'s answerthe attorneys’ and trial court’s questions
in chambers reinforced rather than rebuttedotiesumption of prejudice. (ECF No. 17, PagelD
741.) As noted above, however, the burden ofrrgiai“colorable claim of extraneous influence”
is on the defenseJackson681 F.3d at 766. Only then iR@mmeiearing required.ld. See
alsg, United States v. Penngli37 F.2d 521, 532 {6Cir. 1984) (noting that th8mithCourt “held
thatRemmexdoes not govern the question of the burdeprobf where potential jury partiality is

alleged” and instead “controls the questionhofv the . . . court should proceed where such
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allegations are made”). McKnight also declatieat “[u]nder clearly established federal law,
jurors being exposed to extrinsic evidence treotextraneous influencgolates a defendant’s

Sixth Amendment rights,al a state court decision that confliatish this rule may justify habeas

relief . . . under the AEDPA.” (ECF No. 17, PH)&42-43.) That stateemt completely ignores

a defendant’s burden of proof to raise a calbbe claim of extraneous influence.

In McKnight's case, Juror Stewart himselpogted Warrix’s attempt to engage him in a
conversation about the case befthre jury was reconvened the nexbrning. He explained that
Warrix threatened to implicaterhiin inappropriate conversati@about the case because he broke
off their relationship, and that appears to frecisely what she did as evidenced by the
prosecutor’s bringing the issue to the court’s attention the same morning. There is no indication
that Stewart shared any infoation about the incident witlany other jurors. The judge,
prosecutor, and defense counsel vaksatisfied with Jwor Stewart’s explanain of the events of
the previous night and agreed that no furthgestioning of him was necessary. Although
McKnight alleges his defense counsetravmeffective fomot pressing for Remmehearing, this
Court recommends denial that claimfya. Consequently, it cannot Baid that the state court’s
denial of McKnight's propositioof law was contrary to or amreasonable application of federal
law or an unreasonable determination of thestacAccordingly, McKnight's thirteenth ground

for relief should be denied.
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Fourteenth Ground for Relief

McKnight asserts that his Fifth, Sixth,dBth, and Fourteenth Amendment rights were
violated when jurors who fell Bep during the presentation ofidence were permitted to remain
on the jury. (ECF No. 127, PagelD 15742.) Htestwo examples of one or more jurors
sleeping and states that no admonishmeattar corrective action gaaken by the courtld. at
15744.

Respondent contends McKnightjsound for relief is procedutgldefaulted to the extent
he alleges violations of the Fifth, Eighth, anctuReenth Amendments because he raised only a
Sixth Amendment claim in theate supreme court. (ECF N8B, PagelD 435-36.) In addition,
the Warden argues that even McKnight's Sixthefrdment claim is procedurally defaulted since
there was no objection by his coeheespecting the sleaq jurors or the trial court’s handling of
the situation. Id. The Supreme Court of Ohio evaluaMdKnight's claim ony for plain error,
and found none, Respondent stated. McKnight disputes the Wden’s allegation that he
presented only his Sixthmendment claim in the state court, referring the Court to his state court
appellate brief. (ECF No. 17, PagelD 744.) Wikeetor not McKnight Beged the violation of
his rights under one or many amendments ¢oQbnstitution is immaterial because under either
set of circumstances, the ground forekis procedurally defaulted.

In the first instance of a juror apparently ohagoff, the prosecutor brought the matter to
the court’s attention and suggesta break so the jurors cduinove around to counteract the

sleep-inducing effects of the “swaeiitgg” heat in the courtroom.McKnight 2005-Ohio-6046 at
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19 173-76. In the second instance, again brought to the attentioncolthéy the prosecutor,
the court stated it would take eaind be aware of the issuéd. at 9 177-83. In neither instance
did defense counsel object that the jurors wererapglg sleeping or to the court’s handling of the
matter. Thus, when McKnight raised it as a p<ifion of law on direct appeal, the state supreme
court evaluated the claim as follows:

{1185}  Appellant argues thathe trial court should have
guestioned [the second jurotp determine whether she was
sleeping, or in the alternative,. .. [that she] should have been
dismissed and replaced with an aitge juror. The defense did not
request either remedy at trialchexpressed no dissatisfaction with
the trial court’'s handling of the rtitar. Thus, in the absence of
plain error, this claim is waived. Sé&tate v. Child41968), 14
Ohio St.2d 56, paragraph three of the syllabus.

{1186} No plain error occurred. There was only a vague
allegation that jurors were sleeping when the issue was first raised
with the trial court. [One jJuror was alleged to have been asleep
during a later portion of the trial, but the defense has provided no
evidence that this juravas in fact sleeping. Thus, whether [she] or
any other juror was in fact sleapiis speculative. The trial court
observed that [that juror] did nthove around like other jurors * *

* [and] just [maintained] a fixe@osition, as she [had] throughout.”
The trial court noted counsel’s concern about [the juror’s] sleeping,
but no further concern about sleeping jurors was raised during the
trial.

{1187}  Moreover, appellanthas provided no evidence of
prejudice. Nothing in the recosthows what part of the testimony,
if any, jurors actually missed. Sestdte | Sanders92 Ohio St.3d
[245,]1253 [(2001)](affirming conviction where there was no
evidence that the juror missed largecdtical portions of the trial).
Based on the foregoing, we reject proposition XI.

McKnight, 2005-Ohio-6046.

The reasoning contained in the trial court'scdission of McKnight's claim is remarkably
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similar to that of the Sixth Circuit Court of Appealdlnited States v Rafid829 F.3d 437 (BCir.
2016), except that there it was defense counsel who brought the slgepintp the court’s
attention, by askinghe court, “Is thereraything you might be able say to him?” Id. at 448.
The circuit court then explained that

The district court asked both defe counsel and the prosecution

whether they had witnessed a justgeping and remarked that it had

told the jurors to “stand and stretch.” Rafidi's counsel did not

request that the districiourt take any furthreaction following this

exchange, such as requesting that the juror be removed or that the

juror be questioned about sleeping. Rafidi’'s counsel did not object

to the district court’s proposesblution nor did counsel move for a

mistrial. Because defense counsel did not request any further

action and did not raise the issagain during trial, we cannot say

that the district court plainlyreed in addressindefense counsel’s

sleeping-juror allegation.
Id. The court of appeals alseasserted that “[A] juror wheleeps through much of the trial
testimony cannot be expectdperformhis duties.” 1d. at 448 guoting United States v. Warner
690 F.2d 545, 555 {BCir. 1982)*

McKnight alleges the Supreme Court of Ohliarned a blind eye to the reality of the
record,” that the ultimateesponsibility of assuring a criminal tria fair lies with the trial court so
the sleeping jurors should havedm dismissed evenitiwout defense counsslrequest, and that
“prejudice must be presumed.” (ECF No. 17g#® 749-50.) Yet theupreme court’s opinion
reflected a familiarity with theeccord and there is no evidence in the record before this Court to

indicate how long th jurors may have beealozing or what testimony ¢y may not have heard.

Additionally, there is no authorityited for the proposition that prajice should be presumed from

11 McKnight cites the same pageWhrner, leaving out the part that specifies that the sleeping must be through
“much of the trial testimofiyo warrant dismissal of a juror. (ECF No. 17, PagelD 748.)
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ajuror's dozing off. Consequently, even if McKnight had preserved the instant claim, it would be
unavailing.

It bears mentining, too, thatRafidi, supra was heard on direcppeal and was not
constrained by the stringent requirements ofAR®PA. Even so, the Sixth Circuit found no
plain error inRafidi in a factual scenario very similar tbat in McKnight's trial. This Court
would be hard-pressed to conclude that Supreme Court of Ohio’s same conclusion was
contrary to or an unreasonable application dkfal law. For the reass stated, McKnight's

fourteenth ground for relief should be denied.

Fifteenth Ground Relief for Relief

In his fifteenth ground for redf, McKnight argues that asutburst from a tal spectator
during the closing arguments ane thial court’s failure to take curative action afterward violated
his rights to due process and to a faialtunder the Fifth, SixthEighth, and Fourteenth
Amendments. (ECF No. 127, PagelD 15747.) The *“outburst” consisted of a spectator’s
single-word statement, “No,” &fr defense counsel suggestedciosing argument that Emily
Murray and McKnight were considering havingedationship. (ECF No. 105-25, PagelD 7179.)
Anticipating the Warden’s response, McKnightkaowledges that his tidiacounsel failed to
request any curative action, an@@mptively offers his counsel’sdffectiveness as cause for the
assumed procedural defaultld. McKnight also advances sort of cumulative prejudice

argument in claiming the pretriplblicity, victim impact evidence, other acts evidence, character
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evidence, the same orather spectator’s shout of approvalemhMcKnight's sentence was read,
and opinions expressed to the jurors from community members combined with the spectator’s
comment to deny him a fair trial toee a fair and impartial jury.ld. at PagelD 15748-50.

The Warden counters that Mckghit raised the instant claim gnihsofar as he claims his
Sixth Amendment rights were violated, and th&ticause his trial counsel did not lodge a
contemporaneous objection to thesator's comment, the entire ground for relief is procedurally
defaulted. (ECF No. 13, PagelD 441.) Ir thlternative, Respondenbntends McKnight's
claim is meritless. Id. at PagelD 443-44.

In his Traverse, McKnight gues against the procedural défaf his ground for relief and
summarizes his presentation of it to the statetcadiiers cause for angiefault, and prejudice
therefrom. (ECF No. 17, BalD 753.) However, iRlarris v. Reedthe Supreme Court held that
a federal claimant’s proceduralfdelt precludes federal habeas Bwi. . . only if the last state
court rendering a judgment the case rests itadgment on the procedurdéfault[.]” 489 U.S.
255, 262-63 (1989titing Caldwell v. Mississippé72 U.S. 320, 327 (1983)jster County Court
v. Allen 442 U.S. 140, 152-54 (1978ge alsd.ovins v. Parker712 F.3d 283, 296 {&Cir. 2013)
The fact is, however, that the state court igd@ney procedural defawdhd addressed the claim on
its merits, although it noted that McKnight’'s courdid not object or ask for a curative instruction
after either outburst.McKnight, 2005-Ohio-6046 at 71 194-204.

At trial, during defense counsel’s culpitgiphase closing argument, a spectator said,
“No.” when the attorney statdtat one witness testified that Emily Murphy and McKnight were

considering a relationship. (ECF No. 105-25, PagelD 7179.) McKnight argues that the
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disruption was of “sufficienmagnitude for the court reporter to refabm the official transcript.”
(ECF No. 127, PagelD 15747.) But th