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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

GERARD NUOVO,
Plaintiff,
Case No. 2:09-cv-312
V. JUDGE GREGORY L. FROST
Magistrate Judge Mark R. Abel
THE OHIO STATE UNIVERSITY, et al.,

Defendants.

OPINION AND ORDER

This matter is before the Court for consideration of the following filings:

(1) a motion to dismiss filed by Defendar@SU Pathology Services, LLC, Ohio State
University Physicians, Inc., Hagop Mekhijian, and Daniel Sedmak (Doc. # 55);

(2) a motion to dismiss filed by Defendant Sanford Barsky (Doc. # 56), a memorandum
in opposition filed by Plaintiff (Doc. # 78), and a reply memorandum filed by Barsky (Doc. #
81); and

(3) a motion to dismiss filed by Defendants The Ohio State University, E. Gordon Gee,
Gilbert Cloyd, Hagop Mekhijian, Caroline Whitacre, Joseph Alutto, Daniel Sedmak, and Robert
Bornstein (Doc. # 57), a memorandum in oppositileal by Plaintiff (Doc. # 80), and a reply
memorandum filed by the foregoing defendants (Doc. # 82).

For the reasons that follow, this Court finds the motion filed by OSU Pathology Services,
LLC, Ohio State University Physicians, Inc., Mekhijian, and Sedmak well taken (Doc. # 55), the
motion filed by Barsky well taken in part (Doc. # 56), and the motion filed by The Ohio State
University, Gee, Cloyd, Mekhijian, Whitacre, Alutto, Sedmak, and Bornstein well taken in part

(Doc. # 57).
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|. Background*

According to his pleading, Plaintiff, Dr. Gad Nuovo, is an Italian-American physician,
cancer researcher, and tenured professor of pathology employed at the medical center at The
Ohio State University (“OSU”). Defendant Banford Barsky is allegedly an employee and
shareholder of Defendants OSU Pathology Services, LLC (*OSUPS”) and Ohio State University
Physicians, Inc. (“OSUPI”). Defendant E. Gordon Gee is President of The Ohio State
University, and Defendant Dr. Gilbert Cloyd is the former chairman of the OSU Board of
Trustees. Dr. Joseph Alutto is the OSWé&/Provost, and Defendant Dr. Hagop Mekhijian is a
supervisor at OSU. Dr. Daniel Sedmak iseamployee and shareholder of OSUPS and OSUPI.

Dr. Robert Bornstein is the Dean of Acadewiftairs at OSU. Defendant Dr. Caroline Whitacre

is an OSU employee; the Second Amended Complaint does not identify her specific position.

The Second Amended Complaint does, however, describe most of these defendants as agents of
OSUPS and OSUPI.

In June 2005, OSU, OSUPS, and OSUPI implemented procedures under a quality
assurance policy designed to identify and remedy major discrepancies in the diagnosis by OSU
cytotechnologists of pap smears. On JUBe2005, Plaintiff identified and reported to Thom
Smith, the Director of University Reference Labs, three major discrepancies in which there had

been diagnoses of pap smears as indicataigitbmen had HPV when subsequent biopsies

! The Court notes that its account of the background facts and the analysis of these facts
are tied to the Rule 12(b)(6) standard involved in today’s decision. In a companion case, Case
No. 2:10-cv-240, this Court held a hearing on a motion for injunctive relief and engaged in
factfinding and assessments of the evidence, some of which involved events that occurred after
the filing of the Second Amended Complaint at the core of the instant Opinion and Order. The
Court has necessarily ignored the resultant factual determinations, which at times contradict or
cast doubt upon some of the factual allegations accepted as true herein.
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revealed no HPV. These discrepancies were in turn reported to Elizabeth Seely, a senior
administrator in charge of cytotechs, who was under the direct supervision of Mekhijian. Seely
allegedly ordered Plaintiff to suspend application of the quality assurance policy. Plaintiff
objected and requested that the cytotechnologigtdved be removed from clinical practice and
retrained. He also allegedly identified twenty-three more misdiagnoses.

One problem with false positive pap smears is that a woman relying on the incorrect
result may have a significant portion of her cervix removed, resulting in a condition known as an
incompetent cervix. This condition increases the likelihood of a miscarriage, premature births,
and the premature rupture of membranes. Another problem is that some of the women were
allegedly diagnosed as having the venereal disease HPV.

Although the quality assurance policy was subsequently amended in 2005, the
discrepancy rule at the heart of Plaintiff’'s regaemained in the policy. Plaintiff objected on
November 8, 2005, to the purportedly non-substantive changes to the policy and to Seely’s order
that the policy be suspended. The next day, Plaintiff reported to Mekhijian that in over 40% of
patient cases the diagnoses of malignant HPV had been incorrect. Mekhijian purportedly did
nothing. On November 30, 2005, allegedly withikiigan’s approval, Seely wrote to Plaintiff
and suggested policy changes such as the removal of the quality assurance policy provision
requiring that biopsies be used to verify pap smear results and that the policy be effective
January 1, 2006, instead of being back-dated to cover the period about which Plaintiff had
complained. Plaintiff refused to agree to these changes and communicated his position to OSU’s
legal counsel and risk management in December 2005.

OSU's legal counsel and risk management atlggmformed Plaintiff that he had to sign



off on the changes. Plaintiff refused, andJanuary 6, 2006, he reported his concerns to Dr.
Sanford Barsky and Dr. Saul Suster (Plaintiffitsnediate supervisor), including his allegation
that hundreds of women had been and were being misdiagnosed with either a pre-cancer
condition or venereal disease when they wertepty healthy. On that same day, Dr. Deborah
Bartholomew wrote a letter to Suster in which she complained about the error rate prior to
Plaintiff joining the clinical practice and suppattieis concerns. Plaintiff then sent Seely a
January 12, 2006 memorandum, copying Barsky and Mekhijian, in which Plaintiff repeated his
concerns.

Plaintiff was subsequently fired from his clinical position with OSUPS and OSUPI and
barred from accessing clinical laboratory pagamn and biopsies. The stated reason behind
these actions is that Plaintiff is not board certified and is therefore not qualified to engage in such
work. When Plaintiff requested that Barskgtage his laboratory privileges and indicated that
he wanted to continue in the clinical treatment of women, Barsky allegedly told him no and
called Plaintiff a “stupid Italian.” (Doc. # 51 1 69.) A non-Italian physician who had no clinical
cervical pathology training replaced Plaintiffhe January 2006 discharge reduced Plaintiff's
salary. He asserts that he is now making less then all similarly situated non-Italian employees
under Barsky’s supervision, despite having requested salary increases in 2006, 2007, 2008, and
2009.

On August 4, 2006, Barsky suspended Plaintifftsoratory and clinical privileges on the
grounds that Plaintiff had violated standards of professional conduct and created an environment
detrimental to the safety of patients. A Credential Committee later concluded that this

suspension was unjustified and reinstated Plaigtgfivileges. Plaintiff's clinical privileges



were again suspended on September 11, 2007, however.

During this period of time, Plaintiff recgad a 2007 annual review by Barsky. Plaintiff
received a “D” performance evaluation. During the evaluation meeting, Barsky allegedly asked
Plaintiff, “Why do you think | have taken all of these negative actions against you?” (Doc. # 51
1 81.) When Plaintiff responded that he dad know why, Barsky purportedly said, “How bout,
it's because | don't like Italians.”ld.) Plaintiff complained about this exchange to the Director
of Human Resources, Kate Dillingham. Although Human Resources allegedly deemed Barsky’s
comment inappropriate, no corrective action wlena During an appeal by Plaintiff, Human
Resources purportedly told him that Barskyuld undergo ethnic diversity training and that
Plaintiff would receive a report. Neitheccurred. On October 4, 2007, Barsky then filed
research misconduct allegations against PlainBfaintiff asserts that he was not informed of
these charges until February 15, 2008.

In a June 27, 2008 letter, Plaintiff informee@d&sthat Plaintiff was being retaliated against
for his revealing the alleged cover-up of misdiagnoses and that he was being mistreated because
he was an Italian-American. Plaintiff asserts that Gee did not act to remedy his concerns, even
after Plaintiff again contacted Gee in 2008 and in 2009.

Plaintiff appealed the Human Resources diepent’s finding regarding Barsky’s alleged
racial slurs in July 2008, but the charge against Barsky was dismissed. The following month,
Plaintiff unsuccessfully requested the reinstatement of his privileges. In August 3, 2008 letters,
Plaintiff also informed Alutto and the OSRbard of Trustees of the alleged cover-up of
misdiagnoses and that he was being mistreated because he was an Italian-American.

On October 16, 2008, Plaintiff was informed that the academic misconduct charges



against him had been dismissed. Two months later, Plaintiff sent a December 8, 2008 letter to
Dr. Wendy Frankel, the then-acting Chair of the Pathology Department, in which Plaintiff
described his various grievances. Frankel purdhyrtequested that Plaintiff be reinstated, but
Plaintiff was denied such reinstatementaififf then sent a December 30, 2008 letter to the

Vice President and Executive Dean for Health iSms and Dean of the College of Medicine in
which Plaintiff asserted that Sedmak has andretadiating against him. Plaintiff also requested
reinstatement to cervical pathology and that hemettubiopsy service. Plaintiff's letter writing
continued with a February 2009 letter too the Joint Commission on Accreditation in which he
repeated his concerns over asserted misdiagnoses.

In May 2009, Plaintiff was informed that scientific misconduct charges has been filed
against him. These charges constituted a re-opening of the previously dismissed 2007 charges
and included additional charges not previously investigated. Plaintiff asserts that the charges
were not subjected to a preliminary assessment as required by federal regulations and OSU’s
misconduct policy; rather, Plaintiff asserts, Whitacre and Bornstein simply reopened the 2007
misconduct case against him without the prerequisite circumstance that new information of
misconduct exist. Whitacre and Bornstein purportedly stated that the university was compelled
to reopen the inquiry by the federal government’s Office of Research Integrity.

Plaintiff filed this action on April 21, 2009. In his eleven-count Second Amended
Complaint, Plaintiff asserts claims agaitiet following defendants: OSU, OSUPS, OSUPI,
Barsky, Gee, Cloyd, Mekhijian, Whitacre, Alutto, Sedmak, Bornstein, and various John Doe
Defendants. (Doc. # 51.) Count one is aeskalv retaliation and violation of public policy

claim against OSUPS, OSUPI, Barsky, Gee, Alutto, Whitacre, Sedmark, Cloyd, Mekhijian, and



John Doe Defendants. Count two is a nati@ngin and ancestral discrimination claim under

42 U.S.C. § 2000e (asserting retaliation, disparate treatment, and a hostile work environment)
against OSU, OSUPS, OSUPI, and John Doe Defegadd&ount three is a state law claim for

the intentional infliction of emotional disse against OSUPS, OSUPI, Barsky, Gee. Alutto,
Whitacre, Sedmark, Cloyd, Mekhijian, and John Doe Defendants. Count four is a race and
ancestry discrimination claim under 42 U.S§C1981 against Barsky, Gee, Alutto, Cloyd,
Bornstein, OSUPS, OSUPI, and John Doe DefatsdaCount five is a state law breach of

contract claim against OSUPS and OSUPI. Csixis a state law promissory estoppel claim
against OSUPS and OSUPI. Count seven is a First Amendment retaliation claim, presumably
under 42 U.S.C. § 1983, against Barsky, Gee, Alutto, Mekhijian, Cloyd, Sedmak, Whitacre, and
Bornstein. Count eight is a procedural due process claim, also presumably under § 1983, against
Barsky, Bornstein, Whitacre, OSU, OSUPS, and OSUPI. Count nine is an abuse of process
claim against Barsky. Count ten is a civil conspiracy claim against Barsky, Gee, Alutto, Cloyd,
Mekhijian, Sedmak, and Whitacre. Finally, courgveln is a state law national origin, race, and
ancestral discrimination claim under Ohio Revised Code 88 4112.01 and 4112.14 against
OSUPS, OSUPI, and John Doe Defendants. (Doc. # 51 1 144-210.)

OSUPS, OSUPI, Mekhijian, and Sedmak (“the OSUPS Defendants”) have filed a motion
to dismiss the claims against them. (Doc. # 55.) Plaintiff failed to respond to this motion.
Barsky has also filed a motion to dismiss, which has enjoyed full briefing by the parties. (Docs.
# 56, 78, 81.) Finally, the parties have also fbliefed a motion to dismiss filed by OSU, Gee,
Cloyd, Mekhijian, Whitacre, Alutto, Sedmak, andrBstein (“The OSU Defendants”). (Docs. #

57, 80, 82.) All three motions to dismiss are ripe for disposition.



Il. Discussion

A. Standard Involved

A motion to dismiss under Federal Rule of Civil Procedure 12(b)(6) requires an
assessment of whether the party asserting a claim has set forth a claim upon which the Court may
grant relief. This Court must construe the pleading in favor of the party asserting a claim, accept
the factual allegations contained in that party’s pleading as true, and determine whether the
factual allegations present a plausible clabee Bell Atlantic Corp. v. TwombB50 U.S. 554,
570 (2007). The Supreme Court has explained, however, that “the tenet that a court must accept
as true all of the allegations contained in a complaint is inapplicable to legal conclusions.”
Ashcroft v. Igbal129 S. Ct. 1937, 1949 (2009). Thus, “[tjhreadbare recitals of the elements of a
cause of action, supported by mere conclusory statements, do not sutficéforeover,
“[d]etermining whether a complaint states a plausible claim for relief will . . . be a context-
specific task that requires the reviewing court to draw on its judicial experience and common
sense.”ld. at 1950.

To be considered plausible, a claim must be more than merely conceiBablétlantic
Corp., 550 U.S. at 556Ass’n of Cleveland Fire Fighters v. City of Cleveland, Q&@2 F.3d
545, 548 (6th Cir. 2007). What this means is that “[a] claim has facial plausibility when the
plaintiff pleads factual content that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct allegetyibal, 129 S. Ct. at 1949. The factual
allegations of a pleading “must be enough to raise a right to relief above the speculative level . . .
" Twombly 550 U.S. at 555See also Sensations, Inc. v. City of Grand Rapigé F.3d 291,

295 (6th Cir. 2008).



B. The OSUPS Defendants’ Motion to Dismiss (Doc. # 55)

The OSUPS Defendants argue that dismigsRlaintiff’s first claim for relief is
warranted because he has failed to identify a clear public policy that can provide the basis for his
claim. Citing a state statute and various etbsions and administrative rules, Plaintiff pleads
in his Second Amended Complaint that the “[h]ealth, safety and well being of patients is the
public policy of Ohio.” (Doc. # 51 § 146.) He then pleads that the OSUPS Defendants engaged
in “continuous and ongoing acts and conduct” against him in violation of Ohio public policy.
(Doc. # 51 1 148.) The premise behind Plaintiff's claim is that the asserted conduct against him
was intended to punish him for reporting misdiagnoses and to silence him from engaging in
additional reporting.

What proves problematic for Plaintiff isahhis pleading relies only on his perception of
an abstract public policy that he gleans from the statute, opinions, and rules he cites. As a
general matter, at leasbmeof the types of material upon which Plaintiff relies unquestionably
can present the public policy of Ohidrout v. FirstEnergy Generation Cor839 F. App’x
560, 566 (6th Cir. 2009) (“We have previously noted that ‘ “public policy” [claims] may arise
from a number of sources including the federal and Ohio Constitutions, statutory law,
administrative rules or the common law . . . (quotingJermer v. Siemens Energy &
Automation, InG.395 F.3d 655, 655-56 (6th Cir. 2005))). Hpecificmaterial Plaintiff cites,
however, fails to suffice. For example, Ohio Revised Code § 4731.22 addresses the disciplining
of licensed physicians by the state medical board. In reciting conduct that could result in
discipline, this statute sets forth standards governing physicians; it simply does not set forth

standards applicable to the employers of such physicians. Equally unsuccessful for the same



core reason is Plaintiff's citation to a numioéiOhio Administrative Code provisions: sections
3701-84-13, 3701-84-07, 3701-83-09, and 3701-84-12. tPlaeads too much into a statute

and administrative code provisions that provide too little to be said to constitute a clear public
policy.

Plaintiff also relies on two ethics opinionsifin the American Medical Association. It is
not clear that this material was incorporated into Ohio law so as to constitute public @licy.
Ohio Urology, Inc. v. PoJI72 Ohio App. 3d 446, 451, 594 N.E.2d 1027, 1030 (1991) (declining
to consider whether the Ohio General Assembly intended to incorporate American Medical
Association interpretative opinions into Ohio Rev. Code § 4731.22(B)(18)). This Court thus
cannot say that Plaintiff's citation to the opinions evinces pleading the requisite reliance on a
clear public policy.

Plaintiff is required to direct this Court to a clear public policy in order to sustain a
common law public policy claimSee Balding-Margolis v. Cleveland Arca@®2 F. App’x 35,

46 (6th Cir. 2009) (noting that a plaintiff punsg an Ohio common law claim for violation of

public policy must identify a sufficiently clear public policy). He has failed to meet this

pleading burden, which has the consequence of mooting his alternative grounds for dismissal of
claim one because this CO@RANTS the motion to dismiss this claim in regard to the OSUPS
Defendants.

In his second claim for relief, Plaintiff asserts a Title VII claim against OSU, OSUPS,
OSUPI, and John Doe Defendants for nationalim@aad ancestral discrimination. Title VII
provides that

It shall be an unlawful employment practice for an employer —
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(1) . . . to discriminate against any individual with respect to his compensation,

terms, conditions, or privileges of employment, because of such individual’s race,

... or national origin; or

(2) to limit, segregate, or classify his ployees . . . in any way which would deprive

or tend to deprive any individual of emgiment opportunities or otherwise adversely

affept his status as an employee, becafiseich individual's race, or. . . national

origin.

42 U.S.C. 88 2000e-2(a)(1)-(a)(2).

In their briefing, OSUPS and OSUPI state that they move for dismissal of the Title VII
claim “for the reasons stated by OSU in SatiiV.B of its Brief in Support of its Motion to
Dismiss (ECF No. 14), and Section B of itgoReBrief in Support of its Motion to Dismiss
(ECF No. 40), which the OSUPS Defendants adopt and incorporate by reference.” (Doc. # 55, at
17.) There is no Section IV.B in Document No. 14. There is a Section II.B, however, and that
portion of the prior briefing asserts that the Title VII claim “is, in large part, untimely and should
be dismissed to that extent.” (Doc. # 14, at 10.)

The OSUPS Defendants predicate their asseofiamtimeliness on the fact that Plaintiff
filed his EEOC charge on August 22, 2008. lwvel settled that “[a] claim under Title VIl is
timely if filed within 300 days of any single aobntributing to the hostile work environment.”
Barrett v. Whirlpool Corp.556 F.3d 502, 511 (6th Cir. 2009) (citing 42 U.S.C. § 2000e-5(e)(1);
Nat'l R.R. Passenger Corp. v. Morgé86 U.S. 101, 117 (2002)). Thus, a Title VII claim is
untimely if no specific actionable incident occurred within the limitations peiihd Given the
August 22, 2008 filing date, the OSUPS Defendants reason, events that occurred prior to
October 26, 2007, necessarily fall outside the scope of Plaintiff's claim.

Although he initially opposed these grounds for dismissal, Plaintiff has failed to respond

to the motion to dismissub judice Plaintiff has neither filed a current memorandum in
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opposition contesting the OSUPS Defendants’ argument nor has he otherwise attempted to
incorporate and revive his August 28, 2009 briefing (Doc. # 31). This Court cannot guess as to
the arguments Plaintiff currently wishes to make or might make, or why he has apparently
decided to abandon defending against the OSUR&DBants’ motion to dismiss. The Court can
proceed only on those arguments that the parties have put before it in the context of the specific
motion to dismiss under consideration and its related briefing.

Accordingly, as a result of Plaintiff'slence, the OSUPS Defendants’ incorporated
original reply memorandum argument (Doc. # 40) essentially addresses a continuing violations
argument that, for whatever reason, Plaintiff is simply no longer making against the OSUPS
Defendants. Absent application of such a sathegry, Plaintiff's Title VII claim in his second
claim for relief is untimely as to those events involving the OSUPS Defendants that occurred
prior to October 26, 2007. The Court therefGRANTS the requested dismissal of claim two
in this regard.

Plaintiff asserts a claim against the OSUPS Defendants for the intentional infliction of
emotional distress in his third claim for relidfinder Ohio law, “[o]ne who by extreme and
outrageous conduct intentionally or recklessly causes serious emotional distress to another is
subject to liability for such emotional distresseager v. Local Union 20, Teamsters,

Chauffeurs, Warehousemen, & Helpers of Amerg#hio St. 3d 369, 453 N.E.2d 666, syllabus
(1983). The Sixth Circuit has explained the tort:
In order to prevail on a claim for inteonal infliction of emotional distress,

a plaintiff in Ohio must establish: Y1that the actor either intended to cause

emotional distress or knew or should h&wewn that actions taken would result in

serious emotional distress to the plaintiff, 2) that the actor’s conduct was so extreme

and outrageous as to go ‘beyond all possible bounds of decency’ and was such that
it can be considered as ‘utterly intolerable in a civilized community,” 3) that the

12



actor’s actions were the proximate causglaintiff's psychic injury, and 4) that the

mental anguish suffered by plaintiff isr&eis and of a nature that ‘no reasonable

man could be expected to endure it.””

Williams v. York Int'l Corp.63 F. App’x 808, 813 (6th Cir. 2003) (quotiRgle v. Pyle 11 Ohio

App. 3d 31, 463 N.E.2d 98, 103 (1983) (internal citations omitt&diillams)). Ohio law also
provides for liability only where * ‘the recitation of the facts to an average member of the
community would arouse his resentment against the actor, and lead him to exclaim,
“Outrageous!” ' ” Torres v. White46 F. App’x 738, 755 (6th Cir. 2002) (quotiNgagey 6

Ohio St. 3d at 375, 453 N.E.2d at 671 (citation to Restatement (Second) of the Law, Torts 71, 8§
46(1) cmt. d (1965) eliminated)).

The OSUPS Defendants move for dismissal on a number of grounds, including the
contention that Plaintiff has failed to allege conduct that is so extreme and outrageous that it goes
beyond all possible bounds of decency so that it is considered utterly intolerable in a civilized
community. Without being required to consider the remaining prongs of this mandated inquiry,
the Court agrees that this second prong of the state law claim proves dispositive. Plaintiff has
simply failed to present facts indicating conduct that a reasonable person could conclude is “
‘beyond all possible bounds of decency.Liadis, 47 F. App’x at 299 (declining to impose
liability for intentional infliction of emotional ditress when facts do not rise to quoted standard
(quotingYeager 6 Ohio St. 3d at 374-75, 453 N.E.2d at 67Idrres 46 F. App’x at 756-57
(same). His allegations attempt to recast his core claims—ethnic bias, retaliation, and national
origin and ancestral discrimination—as extreme and outrageous conduct. But such an approach
falls short given the nature of the specific conduct asserted SeeeShepard v. Griffin Servs.,

Inc., No. 19032, 2002 WL 940110, at * (Ohio 2d App. Dist. May 10, 2002) (rejecting claim
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because the asserted conduct was not outrageous, even if discriminatory). The Court therefore
GRANTS the motion to dismiss the third claim in regard to the OSUPS Defendants.

In his fourth claim for relief, Plaintiff asserts a claim under 42 U.S.C. § 1981. Section
1981 provides:

All persons within the jurisdiction of the United States shall have the same right

in every State and Territory to make and enforce contracts, to sue, be parties, give

evidence, and to the full and equal benefit of all laws and proceedings for the

security of persons and property as is enjoyed by white citizens, and shall be

subject to like punishment, pains, penalties, taxes, licenses, and exactions of every

kind, and to no other
42 U.S.C. § 1981(a). The statute also states that “[flor purposes of this section, the term ‘make
and enforce contracts’ includes the makingfgrenance, modification, and termination of
contracts, and the enjoyment of all benefits, privileges, terms, and conditions of the contractual
relationship.” 42 U.S.C. § 1981(b). Claims brought under § 1981 are governed by the same
framework applied to Title VII claimsSee Patterson v. McLean Credit Unidi®1 U.S. 164
(1989);Betkerur v. Aultman Hosp. AssT8 F.3d 1079, 1094 (6th Cir. 1996). Therefore, the
“elements of grima faciecase are the same for employment claims stemming from Title VII
and § 1981.”Johnson v. Univ. of Cincinna215 F.3d 561, 573 n.5 (6th Cir. 200®ee also
Thompson v. UHHS Richmond Heights Hosp., Mo. 08-4435, 2010 WL 1427599, at *2 (6th
Cir. Apr. 12, 2010).

Similar to the disposition of Plaintiff's Title VII claim constituting his second claim for
relief, dismissal of Plaintiff's fourth claim is warranted to the extent that it overreaches in the
scope of the time period the arguably vague chaildresses. The facts Plaintiff pleads in his

Second Amended Complaint, as opposed to the legal conclusions asserted therein, indicate that

Plaintiff's employment with OSUPS and OSUPI ended on January 20, 2006. Therefore, any of
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the conduct about which he complains that occurred subsequent to this date falls outside the
scope of his § 1981 claim. As of January 21, 2006, OSUPS and OSUPI were no longer
Plaintiff's employers, which means there wasengployment contracts and that his assertion of
racial discrimination “in [the] course of his employment with Defendants” presents a foundation
for his narrow claim that precludes post-employment events. (Doc. # 51 { 168.) In other words,
only a potentially viable claim against OSUPS and OSUPI exists for those events occurring prior
to January 21, 2006. The Co@RANTS the motion to dismiss claim four in regard to any

events occurring after January 20, 2006.

Plaintiff asserts in claim five a state law breach of contract claim. To succeed on a
breach of contract claim under Ohio law, a plaintiff must establish the “existence of a contract,
performance by the plaintiff, breach by the defendant, and damage or loss to the plaintiff.”
Doner v. Snappd8 Ohio App. 3d 597, 600, 649 N.E.2d 42, 44 (Ohio 2d App. Dist. 1994)
(citations omitted). OSUPS and OSUPI do nguarhere that Plaintiff cannot meet these
elements. Rather, these defendants assert that they are entitled to the dismissal of the majority of
the damages that Plaintiff seeks in connection with the asserted breach of contract.

Plaintiff pleads in claim five that he h&suffered irreparable injuries, including but not
limited to, loss of pay, benefits, and other economic losses, emotional pain and suffering, mental
anguish, humiliation, embarrassment, lasi€] [to his professional and academic reputation and
standing, personal indignity, and other intangible injuries, all for which they should be
compensated.” (Doc. #51 1 175.) OSUPS and OSUPI argue that the bulk of this list constitutes
emotional distress damages that are generally impermissible under Ohio law. This is a correct

assertion.Hartman v. Conseco Senior Health Ins. Q¥o. 3:08-CV-099, 2010 WL 1981014, at
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*7 (S.D. Ohio May 18, 2010) (“[IJn Ohio, damages for emotional distress may not be recovered
for a breach of contract.” (citingEOC v. HondaNo. 2:06-cv-99233, 2007 WL 1541364, at *7
(S.D. Ohio May 23, 2007))). Additionally, given the nature of the asserted employment contract
breach, Plaintiff's claim fails to fall into any potential exception to the foregoing general rule.
See Douglas v. RatljifNo. C-1-09-60, 2009 WL 3378672, at *12 (S.D. Ohio Oct. 20, 2009)
(“Plaintiffs cannot recover damages for emotional injuries resulting from a breach of contract
unless ‘the contract or the breach is of sadind that serious emotional disturbance was a
particularly likely result.” ” (quotingishmarton v. William Bailey Constr., In@3 Ohio St. 3d
226, 230, 754 N.E.2d 785, 788 (2001)pee also EEOC v. Honda of Am., Mfg., IiND. 2:06-
cv-00233, 2007 WL 1541364, at *7 (S.D. Ohio May 23, 2007). This Court the@RANTS
the motion to dismiss the requested damages for “emotional pain and suffering, mental anguish,
humiliation, embarrassment, losd to [Plaintiff's] professional and academic reputation and
standing, personal indignity, and other intangibjaries.” (Doc. # 51 1 175.) Plaintiff's pursuit
of damages for “loss of pay, benefits, and other economic losses” remains intact. (Doc. # 51 |
175.)

In his sixth claim for relief, Plaintiff asas a promissory estoppel claim against OSUPA
and OSUPI. Promissory estoppel is a viable cause of action in at-will employment cases in
Ohio. To establish prima faciecase of promissory estoppel in the employment context, a

plaintiff must demonstrate “ ‘(1) a clear and unambiguous promise; (2) reliance on that promise;
(3) reliance that was reasonable and foreseeable; and (4) damages caused by that reliance.””
Kunkle v. Akron Management Corplo.22511, 2005 WL 2400933, at *2 (Ohio 9th App. Dist.

Sept. 1, 2005) (quotinGurrent Source, Inc. v. Elyria City School Djst57 Ohio App. 3d 765,
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773, 813 N.E.2d 730, 738 (Ohio 9th App. Dist. 2004). The Ohio Supreme Court has further
explained:
[T]he doctrine of promissory estoppel is applicable and binding to oral employment-
at-will agreements when a promise which the employer should reasonably expect to

induce action or forbearance on the pathefemployee does induce such action or
forbearance, if injustice can be avoided only by enforcement of the promise.

The test in such cases is whether the employer should have reasonably
expected its representation to be relied upon by its employee and, if so, whether the
expected action or forbearance actually resulted and was detrimental to the
employee.

Mers v. Dispatch Printing Cp19 Ohio St. 3d 100, 105, 483 N.E.2d 150, 155 (1985). OSUPS
and OSUPI argue that dismissal of this claimwaranted because Plaintiff has failed to plead

facts meeting the foregoing elements.

This Court agrees that claim six fails to present a clear and unambiguous promise made
by OSUPS and OSUPI. Plaintiff alleges iattlaim that “OSUPS and OSUPI representative
caused the Plaintiff to conclude, on a godthfhasis, that reporting past and ongoing
misdiagnosis of women was required . . . and that he would not be retaliated against for
complaining about discrimination based on his national origin and/or ancestry.” (Doc. # 51

177.) But Plaintiff does not indicate whabprise led to these subjective conclusion.

Review of the entirety of the Second Amended Complaint reveals two references to
promises in paragraphs incorporated into clsixn Given Plaintiff’s failure to respond to the
motion to dismiss and the general state of leaging, it is unclear whether Plaintiff intends to
rely on these allegations of promises. The first paragraph contains a general allegation that
OSU, “acting through its supervisory employees, made several promises “ to Plaintiff that the

alleged discrimination by Barsky would be resoleaed that Plaintiff would be transferred to
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another department where Barsky would not be his supervisor. (Doc. # 51 1 88.) The second
paragraph asserts that Plaintiff delayed filing a complaint with the Equal Employment
Opportunity Commission as a result of his reliance “on supervisory employee’s representations.”
(Doc. # 51 1 89.) Neither of these allegations present a clear and unambiguous promise.
Moreover, neither general allegation presengsomise by OSUPS or OSUPI that Plaintiff's
reporting asserted misdiagnoses would be protected or that there would be no retaliation, which
are the dual components of claim six. (Doc. # 51 {1 176-82.) Nor does Plaintiff identify what
OSUPS or OSUPI policies he references in that claim as purportedly constituting a promise.

(Doc. # 51 {7 179-80.)

Plaintiff's vague allegations are not onlypermissibly conclusory but, as OSUPS and
OSUPI note, essentialgubjectiveconclusions. Both flaws are fatal to his clai®ee Fennessey
v. Mt. Carmel Health Sys., IndNo. 0BAP-983, 2009 WL 2331868, at *4 (Ohio 10th App. Dist.
July 30, 2009) (“Whether a plaintiff proceeds under a theory of implied contract or promissory
estoppel, specific representations leading to an expectation of continued employment are
essential.”)Castillo v. Associated Pathologists, Inso. L-06-1076, 2006 WL 3525431, at *5
(Ohio 6th App. Dist. Dec. 8, 2006) (holding tlaparty’s “perception is not sufficient to meet
the requirement for a clear and unambiguous promise”). The CouGRWBITS the motion to

dismiss claim six.

Plaintiff asserts in claim seven of his pleading First Amendment retaliation, presumably

under 42 U.S.C. § 1983, against Mekhijian and Sedmak. Section 1983 provides:

Every person who, under color of any stat ordinance, regulation, custom, or
usage, of any State . . . subjects, or cauzs®e subjected, any citizen of the United
States . . . to the deprivation of any rgjhtrivileges, or immunities secured by the
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Constitution and laws, shall be liable to geaty injured in an action at law, suit in
equity, or other proper proceeding for redress . . . .

42 U.S.C. § 1983. Thus, in order to asseslal § 1983 claim generally, Plaintiff must show
that, while acting under color of state law, Mekhijian and Sedmak deprived him of a right
secured by the Federal Constitution or laws of the United StatssMiller v. Sanilac County
606 F.3d 240, 247 (6th Cir. 201@tkire v. Irving,330 F.3d 802, 813 (6th Cir. 2003). To

establish First Amendment retaliation specifically, Plaintiff must show

(1) he engaged in constitutionally protected speech or conduct; (2) an adverse action
was taken against him that would dete person of ordinary firmness from
continuing to engage in that conduct; and (3) there is a causal connection between
elements one and two—that is, the adverse action was motivated at least in part by his
protected conduct.

Vereecke v. Huron Valley Sch. Digdo. 08-2051, 2010 WL 2499433, at *6 (6th Cir. June 18,

2010) (citingScarbrough v. Morgan County Bd. of EJutZ0 F.3d 250, 255 (6th Cir. 2006)).

Arguing both by incorporating prior briefinghd by asserting additional points in their
newest briefing, Mekhijian and Sedmak move for dismissal of this claim on the grounds that
Plaintiff has failed to present facts indicating that he engaged in constitutionally protected
speech, that he has failed to allege specific conduct by these defendants invoking his First
Amendment rights, and that Mekhijian and Sedmak are entitled to qualified immunity. The
briefing also presents the arguments that Bfalras failed to allege that any of the OSUPS
Defendants were state actors or that they wdrnegaander color of state law. Because Plaintiff
does not assert claim seven against OSUPS and OSUPI, however, the Court shall consider these
latter arguments as involving only Mekhijian and Sedmak. The majority of these foregoing

arguments are moot because there is no basis to conclude that Mekhijian and Sedmak deprived
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Plaintiff of a right secured by the Federal Constitution or laws of the United States.

Plaintiff asserts in his Second Amended Complaint that he “spoke as a private person and
licensed physician” and that Mekhijian and Sedmak retaliated against him “[from October 2007
through May 2009.” (Doc. # 51 § 184.) As Mekhijian and Sedmak correctly note, however, this
conclusory statement ignores that Plaintiff has simply failed to assert any actions by either
individual related to Plaintiff’'s First Amendmenghts. The pleading at best presents only hints

of inaction with no indication of conduct bitleer defendant targeting Plaintiff's speech.

Additionally, assumin@rguendothat Mekhijian and Sedmak qualify as state actors, the
Court recognizes that there is a dispositive issue related to whether Plaintiff can claim the
protections of the First Amendment here. As noted, Plaintiff alleges in claim seven that he was
speaking as a private person and a licensed physician. (Doc. # 51 1 184.) This contradicts his
earlier allegation in his pleading that his reporting misdiagnoses was a contracted-for component
of his job. (Doc. # 51 1 174 (“Defendantsiq contracted with Plaintiff Nuovo to provide
ethical and competent treatment of patientsvainen Plaintiff did so, by reporting misdiagnoses,
Defendants fired him.”).) Plaiiff incorporates into claim seven this allegation that his speech
was part of his job. (Doc. # 51 { 183 (“Pldiintiereby realleges and incorporates by reference
as if fully set forth herein, the allegations of paragraphs 1 through 178 above.”).) What this
means is that Plaintiff is asserting that he spoke as a private person when he engaged in speech

that was a requirement of his job as well as an outgrowth of his position as a licensed physician.

It is well settled that “when public employees make statements pursuant to their official
duties, the employees are not speaking as citizens for First Amendment purposes, and the

Constitution does not insulate their communications from employer discipl®aetti v.
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Ceballos 547 U.S. 410, 421 (2006). Plaintiff's speech concerning OSU policies, practices, and
problems was speech made pursuant to his offiiciaés, whether by contractual or professional
obligation. See Garner v. City of Cuyahoga Falf 1 F. App’x 896, 901-02 (6th Cir. 2009)

(holding that statements regarding safety risks made to a supervisor and never to members of the
public were within official duties of speaker and thus outside constitutional protection);
Rohrbough v. Univ. of Colorado Hosp. Ayth96 F.3d 741, 750 (10th Cir. 2010) (holding that a
transplant coordinator’s speech concerning a cover-up fell outside the First Amendment because
“[h]er internal discussions about these duties certainly ‘stemmed from and were the type of
activities that she was paid to do’ ” (quoti@geen v. Bd. of County Comm'#s72 F.3d 794, 801

(10th Cir. 2007))). This removes the speech from First Amendment protections, which in turn
precludes Plaintiff's § 1983 claim against Mekhijian and Sedmak (and OSUPS and OSUPI to the
extent Plaintiff may have intended to name these entities in this claim via an agency argument).
The Court therefor&6RANTS the motion to dismiss Plaintiff's seventh claim in regard to these

defendants.

In his eighth claim for relief, Plaintiffsserts a § 1983 claim against OSUPS and OSUPI
predicated upon an asserted violation of his pioa due process rights. This claim targets the
May 2009 reopening of the previously dismissed charges of research misconduct brought against
Plaintiff. But, as OSUPS and OSUPI corregityint out, the purported constitutional violation is
that “OSU failed to follow its own misconduct policies.” (Doc. # 51 1 194.) What this means is
that, even assumireyguendothat OSUPS and OSUPI are state actors, Plaintiff has asserted a
claim against these entities for conduct over which they had no control and with which they were

not involved based on the alleged facts. In other words, “[s]ince Plaintiff’'s due process claim
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does not appear to extend to any defendants other than OSU, the claim should be dismissed for
this reason alone.” (Doc. # 14, at 19, incorporated by Doc. # 55, at 40.) This Court agrees.
P