Fre

eman v. Warden Belmont Correctional Institution Doc|

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

TERRANCE J. FREEMAN,

Plaintiff, Case No. 2:0%v-317

Judge Peter C. Economus
MEMORANDUM OPINION AND ORDER

V.

WARDEN BELMONT
CORRECTIONAL INSTITU TION,

Defendant.

PetitionerTerrance Freemara state prisoner, filed this action under 28 U.S.22%
alleging that he is in custody in violation of the Constitution of the United Staidss timely
filed* petition, Freeman asserts that 18 trial court violated higght to confront his ecuserby
excluding allegedly inconsistent prior statements,F(eman was convicted on insufficient
evidence, violating his right to due process; ancé3)vas denied effective assistance of counsel
during his appeal. For the reasons set forth betltvsvCourt dismisses Freemarmpetition.

l. Background

The Ohio Court of Appeals for the Seventh Appellate District set forth the factssof th
case on direct appeal. These factual findinggpersumed to be corree presumptiofrreeman
mayrebut by cleaand convincing evidence. 28 U.S.C. 8§ 2254(e)(1). The facts are as follows:

On June 23, 2006, a confidential informant working for the police
contacted Anton Banks and asked to purchaSs@0$00 worth of
powdered cocaine from himBanks contacted Freemanmho said
that he had that much cocaine available for saBanks then

arranged for the informant to pick him up and take him to the
home where Freeman was stayinghe informant gave Banks

! As Respondent concedes, Petitioagretition is timely because it was filed less than one year after the deadline
for seeking review with the U.S. Supreme Court. (28 U.SZ243(d)(1)(A) (one year limitation period running

from the latest ofthe date on which the judgment became finathe conclusion of direct review or the expiration

of the time for seeking such revi&ywDkt. 7-1 at 95 (Supreme Court of Ohio decision dated Oct. 29, 2008); Sup. Ct.
R. 13 (90 day filing deadline for petition); Dkt. 2 (Petition dated April 23, 20DRY). 7 at 39 (Respondést

statement on timely filing).)
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$500.00 of preecorded currency and Banks went to see Freeman
and complete the purchaseén the house, Freeman pulled out a
black lockbox containing powdered cocaine and scales, weighted
out the appropriate amount of cocaine, and handed the cocaine to
Banks. Banks gave Freeman 480.00 and kept $0.00 for
himself.

Banks and the informant were stopped by police after the sale and
Banks wasarrested. Soon thereafter, the police obtained and
executed a search warrant on the home where Freeman was
staying. Freeman was not present at the time of the raid, but the
peopge who were present told the police to look for the lockbox.
When police found the lockbox, they opened it and discovered
powdered cocaine and scales.

Freeman found out the police were searching the residence as the
police were conducting the raidSoonthereafter, he was arrested

in a parked car just over a block away from the home where he was
staying. The police searched the car and discovered over
$1,800.00 in cash in the trunlimong that cash were480.00 of

the prerecorded currency the informant gave to Banks. The other
$ 20.00 of pre-recorded currency was found on Banks when he was
arrested.

Forensic analysis of the contents of the lockbox showed that it
contained powdered cocaine.Furthermore, forensic analysis
showed that the substance sold to Banks was also powdered
cocaine.

Freeman was indicted on July 12, 2006, for trafficking in and
possession of drugs. . The matter proceeded to trial . The jury

found Freeman guilty of both counts in the indictment. The trial
court then sentenced Freeman to four years imprisonment on each
count and ordered that those terms of imprisonment be served
consecutively.

State v. Freemar2008 Ohio 29251 3-6 (Ohio Ct. App., Jeffersdbty. June 6, 2008).

Represented by counsel, Freeman timely appealed his conviction to the Ohio Court of
Appeals for the Seventh Appellate District, raising the following assignroéetsor:

1. [Freeman] was denied the effiet right of cross examination
of certain prosecution witnesses; specifically cross examination
as to inconsistent sworn statements for impeachment purposes
contrary to Ohio Rules of Evidence 607, 608 and 613.

2. [Freemans] conviction was against the mast weight of the
evidence.




(Answer Ex. 5 (Dkt. 71 at 16, 2)) The Court of Appeals affirmed the judgment. (Answer EXx.
12 (Dkt 7-1 at 48).)

Freeman, pro se, timely appealed to the Supreme Court of Ohio, raising the following
assignments of error:

1. [Freeman] was denied the effective right of cross examination
of certain prosecution witnesses; specifically cross examination
as to inconsistent sworn statements for impeachment purposes
contrary to Ohio Rules of Evidence 607, 608 and 613.

2. [Freemans] conviction was against the manifest weight of the
evidence.

3. [Freeman] was denied his right to due process and of assistance
of counsel because his Appellate Counsel provided ineffective
assistance.
(Ans. Ex. 14 (Dkt. 71 at 63).) The Supreme Court of Ohio declined jurisdiction and dismissed
the appeal. (Ans. Ex. 15 (Dkt:17at 95).) Freeman filed his petition for a writ of habeas corpus
under 28 U.S.C. § 2254 on April 13, 20009.

I. Ground Three: Ineffective Assistance of Counsel

Before addressing Grounds One and Two of the petition, the Court first considers Ground
Three because it involves an unexhausted state remedy and is subject to 'Erederamtive
motion to dismiss.

As his third ground for relief, Freeman states thatwas denied his ght to effective
assistance of counsel in violation of the Sixth Amendment of the U.S. ConstitutiSapp.
Petition, Attach. 3 (Dkt. 8).) Specifically, Freeman states in his petition tHajppellate
counsels failure to raise [several listed isspes appeal fell below an objective standard of
reasonablenegsand ‘the mistakes and omissions ireemans] trial counsel amounted to the
ineffective assistance of counskl (Id. (emphasis added).) Freemsrthird ground for relief

focuses entirely o his appellate counssl alleged failures, and discusses his trial colsmsel




specific alleged failures only as issues which Freeman states should havaibeg@rby his
appellate counsel. Therefore, it appears thatl counsel” in the last paragraplhs a
typographical error. This conclusion is supported by Fregnslemorandum in Support of
Habeas Corpus Petition (Dkt. 13) and Motion for Stay and Abeyance (Dkt. 11), both of which
address ineffective assistance of appellate, not trial, counsel. oiietQerefore considers only

a claim of ineffective assistanceaypellatecounsel.

Respondent asserts that Freeman has not exhausted his state court remedieis as to t
claim. “Before a federal court may grant habeas relief to a state prisbegursoner must
exhaust his remedies in state court. In other words, the state prisoneivaukegstate courts
an opportunity to act on his claims before he presents those claims to a federal chatteas
petition.” O’Sullivan v. Boerckel526 U.S. 838, 842 (1999); 28 U.S.C2Z&4(b)(1)(A). To
satisfy the exhaustion requirement, a petitioner must “fairly presentf@usfal claims to the
state courts in order to give the State the opportunity to pass upon and corgect alidations
of its priooners’ federal rights,” so that the state courts are “alerted to the fadhehatisoners
are asserting claims under the United States Constituti@uhcan v. Henry513 U.S. 364,
365-66 (1995) (internal quotation marks omitted) (citations omitted).

In her Answer, Respondent asserts that Freeman has an unexhausted stedeneduyrt
as to his claim of ineffective assistance of appellate coudeb Appellate Rule 26(B)(1)
provides thatriminal defendant thay apply for reopening of the appeal from the judgment of
conviction and sentence, based on a claim of ineffective assistance ofai@ppelinsél by
filing an application fn the court of appeals where the appeal was decided within ninety days
from journalization of the appellate judgment unless the applicant shows good cdusefat

a later time. See also State v. Dayi894 N.E.2d 1221, 1224 (Ohio 200@)oting that Rule




26(B) “established appellate courts as the venue in which defendants should bring delayed
claims of ineffective assistance of appellate cotihsel

Freeman conceded in his Merit Brief thae can still petition for a repening to attempt
to address this issue more fully at the appellate levéiDkt. 13 at 1819.) Hesoughta stay,
stating that he wasn the process of petitioning the Ohio Court of Appeals to reopen dmehre
this issu€. (Dkt. 11 at 2.) Alternatively, if the Court deniel the motion to stayFreeman
“move[d] .. .to then waive and dismiss any review ttwe court of the issues of ineffective
assistance of appellate counsel and proceed on the other properly exhaustedclahes $0
as to avoid dismissal.(ld.)

The Magistrate Judge denied Freehsarequest for a stay, noting that Freeman had
exhaisted his state remedies. (Dkt. 15.) The Magistrate Judge relied on the 2007 opinion in
Sales v. Wilsarin which the Northern District of Ohio held that a habeas petitisneeffective
assistance of appellate counsel claim was exhausted becauseraisddhthe claim on appeal to
the Supreme Court of Ohio:

Ohio's Supreme Court has repeatedly approved the application of
res judicata to bar judicial review of an Ohio Rpp. P. 26
application to reopen appeal due to ineffective assistance of
appellatecounsel, where the claim of ineffective assistance of
appellate counsel could have been raised on direct appeal to the
Ohio Supreme Court.... Considering thafthe petitioner]claimed
ineffective assistance of appellate counsel previously before the
Ohio Supreme Court. . Ohio R. App. P. 26(B) is not now an

available state remedy and pursuant to 8§ 225flie) petitioner]
has exhausted his state remedies

Sales v. Wilsgr2007 WL 436540(N.D. Oh. Dec. 10,2007 (citations omitted).But seeState
v. Davis 894 N.E.2d 1221 (Ohio 2008holding that “the filing of a motion seeking a

discretionary appeal in this court does not create a bar to a merit ruling on a filegely




application to reopen an appeal claiming ineffective assistance of appeliatee! under App.R.
26(B)").

The Sixth Circuitrecently clarified thatthe Ohio Court of Appeals may not deny a Rule
26(B) application on res judicata grounds unless the Ohio Supreme Court actuallyrednside
guestions of ineffective assistance of appellate counsel on the merits duricigreliew’
Muntaser v. Bradshawt29 Fed. Appx. 515, 518 (6th Cir. 20115¢e alsdGoldberg v. Maloney
2012 U.S. App.Lexis 18530 (6th Cir. 2012)“raising a claim for ineffective assistance of
appellate counsel ia discretionary appeal to the Ohio Supreme Court, without addressing the
claim through Ohio Appellate Rule 26(b), does not satisfy the exhaustion reguirentess the
Ohio Supreme Court adekses the issue on the méjits

Here, the Supreme Court of Ohio did not consider the merits of Frégrolam of
ineffective assistance of appellate counsel. (D#t.(Entry declinng jurisdiction).) Therefore,
while it is not clear whether Freeman can siga@od causefor his untimely application, such
an application would not be barred by res judicata. In August of 2009, Freeman demonstrated
that he was aware of his potential remedy under Rule 26(B), stating to this l2bune twasin
the process of petitioning the Ohio Court of Appeals to reopen amelarethis issué. (Dkt. 11
at 2.) A review of the state appellate court docket on September 4, 2012 revealeck¢madrkr
had not yet filed an application under Rule 26(B).

Because Freeman must exhaustRide 26(B)remedy in state court before presegti

his habeas claim under 28 U.S.C2Z54(b),in the absence of a stayhis unexhausted claim

2 Even considering the Sixth Circuit’s clarification on the issue of tpécation of res judicata to an application
under Rule 26(B), the Court finds that a stay would be inappropriate icefgés“Because granting a stay
effectively excuses a petitiorierfailure to present his claims first to the state courts, stay and abégamty
appropriate when the district court determines there was good catise feetitioners failure to exhaust iclaims
first in state court. Rhines v. Webeb44 U.S. 269, 277 (2005Here,Freeman has shown this Court no reason for
his failure to file a Rule 26(B) applicatiawith the Ohio appellate court, making a stay inappropriate.
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normally would require dismissal of Freenianentire petition. SeeRhines 544 U.S.269.
However, Freemas motion for a stay sought, in the alternative, dismissal of the unexhausted
claim. (Dkt. 11 at 2“(n the event that the court denies [the motion to stay], the Petitioner moves
in the alternative to then waive and dismiss any review by the court of the idSneffective
assistance of appellate counard proceed on the other properly exhausted claims for relief so
as to avoid dismissd).) In order to reach the merits of Freersaremaining claims, this Court
grants Freemam alternative motion, and Ground Three of Freésgoetition is hereby
dismissed. SeeRhines 544 U.S.at 278 (where a habeas petition contains both exhausted and
unexhausted claims, andstay is inappropriatéthe court should allow the petitioner to delete
the unexhausted claims and to proceed with the exhausted cladrsnissal of the entire
petition would unreasonably impair the petitiosaight to obtain federal relief

[l. Ground One: Right to Confront Accuser

In his first ground for relief, Freeman asserts that the trial court violaitedSixth
Amendment right to confront his accuser. He compléiva the trial court prohibited his
defense counsel from using certain evidence to impeach Anton Banksesthed at trialthat

Freemarwas his supplier of powder cocaindir.(133".)

A. Background

Banks’testimony is as follows On June 23, 2006 girl named Nancy, later identified as
a police informant, called Banksdrequestedo purchase cocaine. Banks then called Freeman
and ‘told him that [Banks] needed $500 worth of cocaine and thad][le down if [Freeman]
has it} to which Freeman replied th'dte had it, go ahead come dowNancy picked up Banks

and drovehim to ahouse where Freemansister resided. While Nancy stayed in the car, Banks

% The trial transcript is filed at docket no.-10and is cited herein as “Tr.”
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went into the house, where he found Freeman and two other men. Freeman told Banks to walil
until the other men left. Aftethe other men left, Banks gave $480Nzncys $500directly to
Freeman, keeping the remaining $20 for himself. Freeman then putleag of cocaine out of a
black box, weighed the bag on a scale, and gave it to Banks, who took the bag t® Mancy
As they droveaway, police cruisers pulled them over and Banks was arrested. (Tr. 92—-102.)

Banks testified that, while he and Freeman were in jail, Freeman asked Banksad he
told the authorities anything, to which Banks resported’ (Tr. 102.) Banks testified as to
one other conversation between him aReeman, which he said took place after the
conversation in jail but before Banks gave his statement to the authorities. cafigciianks
testified that Freemathcalled me and asked me what did | tell the police .. and if | told
anybody anytimg.” (Tr. 104.) Banks did not testifgt trialas to his response to Freeman.

Defense counsd strategy was to discredit Bahkestimony. Prior to trial, Freeman
secretly recorded a phone conversation with Bankseemais counsel sought to use the
transcript of this phone conversation to impeach Baiike transcriptollows:

Banks: Water, sewage (inaudible) ever since that happened,
that bullshit happened, it was bad. Everything was like
2, $300 apiece. Shit was going to get shut off. Bad.

Freeman All right. Well, | guess— | guess you must have did
say that like you tell the truth to that girl because | got
a thing back and my lawyer from my lawyer and it
said— it said that— that they doit got no tape, you
know.

Banks: Yeah.

Freeman: So, you must-you must have said whds going on
and tell the truth, huh?

Banks: Yeah. Hey, | said, | thought | told you. | said | had
my shit and | don't know the dude | got it from,
whatever.

Freeman You told what— who —what dude you told them you
gat it from?




Banks: No. They was what was your source is what
Freeman: What was your source.

Banks: And | said | don’t even know the dude.
Freeman Oh, okay.

Banks: That s what that was.

Freeman Yeah because | got that (inaudible) they said that they
don't even got ne- no tapes. So, | dohknow whats
going on.

Banks: Yeah.

Freeman So, Im looking to talk to my lawyer now. You heard
from your lawyer?

Banks: No. | aint — 1 ain't talked to nobody. | got to call him
Monday.

Freeman Oh, okay. They stilltalking about giving you 18
months?

Banks: Yeah.
Freeman Oh, okay.
Banks: (Inaudible) I guess (inaudible).

Freeman So —so, man, what okay. Then yell me what #
what if the people, what if they ask you, what yeu
you know what’Im saying, you stilgoing to tell them
the truth? What yod what you say- what you going
to tell them?

Banks: Tell who?

Freeman The people that you said thathe girl— you told me
that that girl- 1 asked you, you said, you know, what
you said.Now what if the peopleask you what, you
know, the boys, if they ask you what you going to
tell them?

Banks: Well, everything was mine. Thats all.

Freeman I'm saying what is you going to tell them though? I
mean, | want to know. You got to let me know
something.

Banks: What yas mean? | dom even know what ydue
talking about.

Freeman: I'm saying if they — if they ask — if they ask you, you
know what I'm saying, say they come, you know,




(Dkt. 7 at 1612 (citing

without your lawyer and ask you, you know, and
they want to get some type of deal with you.

Banks: Oh, no, I'm good.
Freeman: What you going to tell them, man? | want— what
you going to say?

Banks: The shit was mine. Thats it. That's what | told
them like from the start.

Freeman: That's what you told them from the start?
Banks: Yeah.
Freeman Oh, okay.

Banks: | told them from the start that shit was mine and,
like | said, | don't even know the dudés name,
whatever. The shits mine.(Inaudible).

Freeman All right. Okay. Fm cool with it. Im cool with all that,
you know what | mean becausenlcool with you as
long as you just being truthful. | mean, you know what
I'm saying (inaudible) but | déngot nothing to do
with it, you know what Im saying.

Banks: Yeah.

Freeman If I’'m wrong, Im wrong but | aiit got nothing to do
with it. So, thas that. So, Im — I'm — you know what
I'm, saying, Im — what fm going to do is just, you
know, go ahead andhey, Im going to call you back.
All right?

Banks: All right.

reasonable interpretation of the above phone conversation:

[Freeman]was asking Banks;What [are] you (Banks) going to
tell [the authorities], man? | want [to know] what you [are] going
to say [to the authorities]? to which Banks replied,'The
[cocaine] was mine. Thatit. Thats what | told [the authorities]
like from the start. When pressed further, Banks sdildtold [the
authorities] from the start that [the cocdimeas mine and, like |
said, | dont even know the [sellés] name, whatever. The
[cocaine is] miné.

(Dkt. 13 at 11.)
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Freemais counsel sought to use the phone recording or transcript to impeach Banks,
arguing that BanKksphone statements were inconsistent with his trial testimony. Outsde
presence of the jury, the trial court listened to the recgrand heard arguments from counsel
concerning whether Banksstatements were inconsistent and whether the recording was
admissible for impeachment purposes. (Tr.-B89) The trial court determined that, during the
recorded phone call, Banks wasot saying what happened. ’desaying what He going to say
happened.”In other words, Banks was relating to Freertthe tale [Banks wagjoing to tell”

(Tr. 156-57.)As explainedby the Ohicappellate court:

[T]he trial court determined that the differences between Banks
prior statements and his testimony were not material
inconsistencies. According to the trial court, the testimony given
at trial was a description of how Banks obtained the cocaine, while
the statements on the phone were merely relating to the tale that
Banks was going to tell the police. Singoee statement was a
statement of what happened and the other was a statement of what

Banks was going to say happened, the two did not address the
same subject and, there, were not inconsistent.

(Dkt. 7 Ex.12at 8§ 56 (Dkt. #1 at 55)) Having determined #t the phone conversation was not
inconsistent with Bankstrial testimony, the trial court found it inadmissible for impeachment
purposes.

B. Confrontation Clause Violation

This Court must determine whether the trial ctairtlecision to exclude the phone
conversation for impeachment purposes wastraryto, or involvedan unreasonable application
of, clearly established Federal laar if it was“based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding.” 28 U.S.C. § 2254(d).

The Supreme Court has held thtite’ Confrontation Clause guaranteepportunityfor
effective crossexamination, not crossxamination that is effective in whatever way, and to
whatever extent, the defense mightiwis Delaware v. Fenstered74 U.S. 15, 20 (1985) (per
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curiam) (emphasis in origindj)see alsoVasquez v. Jonesl96 F.3d 564, 571 (2007) and
Washington v. Reni¢c@55 F.3d 722, 7281 (6th Cir. 2006 both quotingFensterey. “[T]rial

judges retain wide latitude insofar as the Confrontation Clause is cod¢ermepose reasonable
limits on such crosexamination based on concerns about, among other things, harassment,
prejudice, confusion of the issues, the withesdety, or interrgation that is repetitive or only
marginally relevant. Delaware v. Van Arsdgl¥75 U.S. 673, 679 (1986)

Here, the trial cours conclusion that the phone conversation at issue was not materially
inconsistent with Bankdrial testimony was not atunreasonable determination of the facts in
light of the evidencg and the couit exclusion of Banksphone statements did not violate th
Confrontation ClauseWhile Banks’phone statementsertainlypertained to his trial testimony,
those statements wenet on the same topasthattrial testimony Rather, the phone statements
purported to describ&hat he would say to the authoritjeshile his trial testimony described
what had actually happened

Moreover, the trial cours exclusion of the statements fell within‘itgide latitude. . .to
impose reasonable limitson such evidence based on practical concerns sudvading
confusion of the issuesSeeVan Arsdall 475 U.S.at 679. Because Freeman did not take the
stard at trial and could not be cresgamined regarding his statements, the trial court was
concerned about the effect of admitting Freemdralf of the phone conversation. It would also
be misleading, however, to admit Bahkdone statements without thentext of Freemds
statements. (Tr. 14%0.) Because Bankghone statements were not materially inconsistent
with his trial testimony, their exclusion was a reasonable limit on Basrkssexamination.
The Court concludes that the exclusion of Banksone statements was not a violation of the

Confrontation Clause.

12




C. Harmless Error

Even if the trial coufs exclusion of the phone conversation wagoastitutional
violation, it is subject to harmless error analysifl]n 82254 proceedings a court must assess
the prejudicial impact of constitutional error in a stawert criminal trial under th&substantial
and injurious effe¢tstandard set forth iBrecht[v. Abrahamson507 U.S. 619 (1998 Fry v.
Pliler, 551 U.S. 112, 1212007). “To resolve the harmless error issue, m@v must ask
whether the constitutional violationhad substantial and injurious effect or influence in
determining the jurys verdict” Vasquez v. Joned96 F.3d 564, 575 (6th Cir. 200{uoting
Brecht 507 U.S.at 623). This inquiry involves consideration of several factors includihg
importance of the witnesdestimony in the prosecutits case, whether the testimony was
cumulative, the presence or absence of evidence corroborattogtoadicting the testimony of
the witness on material points, the extent of cesamination otherwise permitted, and, of
course, the overall strength of the prosecusaras€. Delaware v. Van Arsdalid75 U.S. 673,
684 (1986)see alsdearhart v. Koneh, 589 F.3d 337, 34586 (6th Cir. 2009) (applying théan
Arsdall factors under th8rechtstandard).”If the constitutional error had no material effect, the
verdict must stand. However, if the court hgisave doubtswhether the error had a substahti
or injurious effect or influence in determining the jwwerdict, the Court musigrant the
petitionefs writ. Jensen v. Romanowsk&90 F.3d 373, 379 (6th Cir. 200@)jting O’Neal v.
McAninch513 U.S. 432, 435-36 (199%tallings v. Bobhy464 F.3d 576, 582 (2006)).

1 Van Arsdall Factors

() Importance of BanksTestimony Banks’testimony described aboveyas important

to the prosecutids case. As Freeman points out, Banks was the only witness to testiflydirect

that Freeman possessed and trafficked in cocaine.
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(i) Cumulative Testimony Banks testimony was not cumulative; no other witnesses

testified directly as to the same facts.

(i) Corroborating Evidence The prosecution presented significant corroborating

evidence in its case against Freembfuost significantly, $480 of the pneecorded currency was
found (along with Freeman himself) in the car that Freeman regularly,cres@nfirmed by the
testimony of Banks and Freemarsister; the other $20 was found on Banks. Also importantly,
the call records in Banksseizedmobile phone confirmed his testimony thaNancy” the
informant, called him to purchase cocaine and Banks then called Freeman to confirm that
Freeman had enough cocaine to.sdlhe lead detective also testified tH&tancys” car was
monitored when she picked up Banks on the day of the transaction, both by a fplawisnd

an audio recording device, further confirming Bartkstimony.

(iv) Extent of Cros€Examination Permitted The trial court permittedignificantcross
examinationon several topics, including the followinBanks’ previous drug use and saléss
plea deal, including the possible penalties he would face with and without cooperdtmn; w
posted his bail; Bankgprior inconsistent statement under oath regarding whether he had seen the
lockbox; and the identity of the two men at the house with Freeman (also drug dealers).

(v) Strength of Prosecutitsm Case As discussed above, the prosecution presented

significant corroborating evidence against Freeman. This Court concluddsetipab$ecutiors
case was very strongupported not only by Banks’ testimony but also by the use okpogded
currency, BanKsmobile phone records, police surveillance of Banks“&ahcy on the day of

the transaction, and other evidence in the record.
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2. Conclusion
Banks’ testimony was important and neomulative. However, the testimony was
supported by substantial corroborating evidence, Banks was subject to significast c
examination, and the prosecution presented a strong case against Fré@m#mese reasons,
the Court concludes that, even if the exclusion of the statements violated the Caafrontat
Clause, such error had fisubstantial and injurious effect or influence in determining thégury
verdict” Brecht 507 U.S. at 623.

V. Ground Two: Insufficient Evid ence

Freeman also asserts that he was convicted on insufficient evidence, violatigtHis r
due process.Because Freematid not specifically ras his insufficient evidence claim his
direct appeaf, instead asserting that heonviction was agast the manifest weight of the
evidence Responderdrgueghat Freemamprocedurally defaultethis claim.

Where*“a petitioner has failed to fairly present federal claims to the state courts, and
state procedural rule now prohibits the state court fraomsidering them, the claims are
considered procedurally defaultéd.Pudelski v. Wilson576 F.3d 595, 605 (6th Cir. 2009)
(citing Martin v. Mitchell 280 F.3d 594, 603 (6th Cir. 2002)“While in such situations the
exhaustion requirement is technicadigtisfied because there are no longer any state remedies
available to the petitioner, the petitioreerfailure to have the federal claims considered in the

state courts results in a procedural default of those claims that bars federakeemyw. Id.

* Respondentontendghat Freeman waived his sufficiency of the evidence claim by failingteerfor acquittal
under Ohio Criminal Rule 29 at the close of the &atase and renew his motion at the close of evidence. (Dkt. 7
at 22 n.8 (citingstate v. Rge41 Ohio St. 3d 18, 25 (198%)ayton v. Rogerss0 Ohio St.2d 162, 163 (1979).) The
Ohio Supreme Court has since ruled, however, that a deféstlart guilty plea peserve[s] his right to object to
the alleged insufficiency of the evideriteState v. Jone®1 Ohio St. 3d 335, 346 (2001) (citiBtate v. Carter64
Ohio St. 3d 218, 223 (1992)But seeHarmon v. Wilson2007 U.S. Dist. Lexis 91763 at *23 (N.D. OhoW 6,

2007) comparing Ohio cases andting that'the state courts of Ohio do nminsistenthyapply a rule pursuant to
which a defendant must renew a motion for acquittal at the close of aheeiih order to preserve the issue for
appedl) (emphasisdded)
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(citing Coleman v. Thompsp®01 U.S. 722, 732 (1991\Villiams v. Andersar460 F.3d 789,
806 (6th Cir. 2006)(internal citations omitted).

If a petitionerfails to raiseanargument in his direct appedak procedurally defadthat
claim. Henness v. &gley 644 F.3d 308, 317 (6th Cir. 201@giting Gray v. Netherland518
U.S. 152, 16362 (1996);Pudelski v. Wilson576 F.3d 595, 605 (6th Cir. 2009The petition
may then obtain federal habeas review of the clarmly if he can demonstrate cause and
prejudice to excuse his defaultd. (citing Gray, 518 U.S. at 16Z2Tolliver v. Shee{s594 F.3d
900, 928 (6th Cir. 2010)).

Before the state courts, Freeman presented his claim that his conviesoagainst the
manifest veight of the evidence, but did not specifically raise his claim that his convicti®n wa
supported by insufficient evidence.

The partiesagree that the manifest weight and sufficiency standards are difexadt
that the manifest weight standard is@ader test than the sufficiency standaddowever,
Freeman asserts thathe sufficiency standard is a lesser included stanflajdthe manifest
weight standard,and“in order to determine if the conviction is or is not against the manifest
weight of the evidence, [a court] must first reach the threshold determinatidghelevidence is
legally sufficient! Therefore, according to Freeman, the Ohio appellate’ sdauting that the
evidence was not against the manifest weight waes factodetermnation that the evidence was
also legally sufficient and the thus the issue has been properly exhausted asireclfidigd

subset of the manifest weight issue(Dkt. 13 at 17.) Respondentlisagrees, sty that “a
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decision that the conviction is not against the manifest weight of the evidence would not be
dispositive of the sufficiency of the evidence claim.” (Dkt. 7 at 20 A. 4.)
A conviction is supported by sufficient evidencewfen ‘viewing the evidence in the

light most favorable to the prosecution, any rational trier of fact could have found émtiadss
elements of the crime beyond a reasonable doubtickerv. Palmer 541 F.3d 652, 656 (6th
Cir. 2008) (quotinglackson v. Virginia443 U.S. 307, 319 (1979))n the context of a habeas
case, the Court applies the sufficierafythe-evidence standard I¥gletermin[ing] whether it was
objectively unreasonable for the [state court] to conclude that a ratiomabtriact, after
viewing the evidence in the light most favorable to the state, could have found that [the
petitionef committed the essential element of [the crimes charged] beyond a reasonahle doubt
Saxton v. Sheet$47 F.3d 597, 66D2 (6th Cir. 2008) (citindNash v. Eberlin258 F. Appx
761, 765 (6th Cir. 2007))To reviewwhether the state coustdetermination wa%bjectively
unreasonable,” the Cduengagsin a twostep analysis

First, we must ask whether the evidence itself was sufficient to

convict undeackson The inquiry ends if we detmine that there

was sufficient evidence to convithe petitionet. If we find that

the evidence is insufficient to convict, we must then apply AEDPA

deference and ask whether the state court tagectively

unreasonablein concluding that a rational trier of fact could have
found|[the petitionet guilty beyond a reasonable doubt.

Saxton 547 F.3cat 802 (citations omitted).

® Respondent cites tH@rior history section of the Ohio Supreme Cdsrtlecision irState v. Greer569 N.E.2d
1038(1991), which noted the lower colgtruling that the conviction was legally insufficient but not against the
manifest weight ofhe evidence. A review of the lower appellate court opinion reveals that theatgpelirt

found merit in the petition&s claim that his conviction was against the weight of the evidenceyéuued those
assignments of error due to a procedural rule requiring complete concurygheedppellate panebtate v. Green
1989 Ohio App. Lexis 4293, 3l (Fayette County Nov. 20, 198@H. CONST. art. 1V, 83(B)(3). The court
sustained the petitionerseparate assignment of error, a mere majorittyeopanel finding that he was convicted on
insufficient evidenceld. at *6-7, 11. The Supreme Court of Ohio reversed, finding that the defendant was
convicted on sufficient evidencé&reen 569 N.E.2d at 1041.
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The Supreme Court of Ohio has held that‘thefficiency of the evidence and manifest
weight of the evidencéstandards] . . differ both qualitatively and quantitatively. State v.
Wilson 865 N.E.2d 1264, 12690 (Ohio 2007)(citing State v. Thompkin&78 N.E.2d 541
(1997).

[S]ufficiency of the evidence is a test of adequacy as to whether
the evidence is legally sufficietd support a verdict as a matter of
law, but weight of the evidence addresses the evidemttect of
inducing belief. In other words, a reviewing court asks whose
evidence is more persuasiwhe statés or the defendaid?. . .

[A] Ithough there may bgufficient evidence to support a judgment,

it could nevertheless be against the manifest weight of the
evidence. When a court of appeals reverses a judgment of a trial
court on the basis that the verdict is against the weight of the
evidence, the appellate wtd sits as a‘thirteenth juror and

disagrees with the factfinder resolutim of the conflicting
testimony.

Id. (citing Thompkins678 N.E.2d 541) (internal citations and quotation marks omitt&be
alsoCrawford v. Warden, Warren Corr. InsR011 U.S. DistLexis 127554, *2829 (S.D. Ohio
Sept. 29, 2011{citing Thompkinsand holding that the Court lacked jurisdiction to consider the
habeas petitiongs manifest weight of the evidence claim)

While it may be difficult to imagine a scenariowhicha judgment which isot against
the manifest weight of the evidence may nevertheless be supported byciesuvidence
Ohio's procedural rules facilitate the possibilitgeeOh. Const. art. 1V, 8(B)(3); Green 1989
Ohio App. Lexis 429t *3—4 (while a reversal under the manifest weight standard requires a
complete concurrence by the appellate panel, a mere majority may reverse a coifmiction
insufficient evidence).Moreoverthe Supreme ©Gurt of Ohio’s holdinghat thestandardsdiffer
both qualitativelyand quantitativeR/precludesa finding that Freemas manifest weight claim
“alerted [the Ohio courts] to the fact that [he was] asserting [a] claim[] dineldynited States

Constitution.”
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Because Freemdailed to properly raise aufficiency of the evidence claim in the state
courts, he procedurally defaulted this claim, barring habeas review unless he carstdsen
cause and prejudice for the defaultGray v. Netherland 518 U.S. 152, 1652 (1996);
O’Sullivan v. Boerckelb26 U.S. 838, 854 (1999). Aside from ineffective assistance of counsel,
which here may not constitute cause for procedural defmdtEdwards v. Carpentes29 U.S.

446, 451 (2000), Freeman has faileddemonstrate any potential cause for the defalltis
claim is therefore procedurally defaulted and barred from habeas review on itis€ mer
V. Conclusion

For the reasons set forth above, this Court finds that the claim set forth in Grouad Thre
of the petition is unexhausted aRANTS Freemais altenative motion to dismiss Ground
Three of his petition. (Dkt. 11.)

As to Ground One of the petition, tR®urt findsthat the state couttsletermination that
the exclusion of Bankgphone statements was not a violation of the Confrontation Claase
not contraryto, and did not involvean unreasonable application, ofearly established Federal
law. Nor was the determinatidbased on an unreasonable determination of the facts in light of
the evidence presented in the State court proceédi®U.SC. § 2254(d).

As to Ground Two of the petition, the Court finds that the claim is procedurally
defaulted, barring federal habeas review.

The CourtthereforeDENIES the petition for writ of habeas corpubig action is hereby

DISMISSED, and the Clerk of Court @irectedto entejudgment for Respondent.

® Even ifthe Court were to reach the riteof this claimit is unlikely that Freeman could establish that the
evidence was insufficient to support his conviction because, as disalmsar] the prosecution presented a strong
case against him.
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IT 1S SO ORDERED.

/s/ Peter C. Economus- September6, 2012

UNITED STATES DISTRICT JUDGE
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