Novovic et al v. Greyhound Lines, Inc. et al

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

SEVDIJA NOVOVIC, Administrator
of the Estate of Rama Novovic, et al.,

Plaintiffs, :. CaseNo. 2:09-CV-00753

V. . JUDGE ALGENON L. MARBLEY
GREYHOUND LINES, INC., et al., . Magistrate Judge Norah McCann King
Defendants.

ORDER APPROVING SETTLEMENT AND AWARDING ATTORNEYS’ FEES

. SUMMARY

On February 2, 2012, during the course of ttla, parties reachediaal settlement in
this matter, and the trial was adjourned. Barg to the settlement agreement, Defendant
Greyhound contributes $625,000, anddhelant McElfresh contributes $25,000, for a total of
$650,000.00 to be distributed among thaimlffs, beneficiaries, and ¢fir attorneys. Plaintiffs
and Administrators of the Estate of decedenhR&lovovic (“the Estate”) have filed affidavits
with the Court in support dheir proposed apportionment agidtribution of the settlement
funds, (Dkt. 167), and now request the Courtigrapal of that proposal and further request
permission to distributthe funds accordingly.

For the reasons stated herein, the Coudrdenes the proposed apportionment of the
settlement to be fair and reasonable imaterial respects, and the settlement is hereby
APPROVED. If they have not already done sof@elants or their insurance carriers are

ORDERED to pay all sums payable under the appdosettlement to an attorney for the
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Administrators of the Estate, presumably Ktenn Zuckerman, or a personal representative,
within 21 days of this Order.

Pursuant to Section 5-4.6(@fthe New York Estates, Powers and Trusts Law, the
Administrators of the Estate ad@ected to deposit the settlemémids into an interest bearing
escrow account for the benefit of the distributegpon submission to éhcourt of a proof of
filing of a petition for allocation and distridoh in the Surrogate’s Court of Queens County,
New York on behalf of the Estate, the Administrators shall withdraw and pay out from the
account disbursements in the amour8?8,263.54and legal fees in the amount%i90,578.82
payable immediately to Plaintiffsounsel as provided in theqposed distribution scheme. The
net remainder d$381,157.64hall remain in the escrosccount until such time as the
Surrogate’s Court authorizes the manner in Wiine proceeds of theitin settlement should
be distributed, in accordance with applicable law.

The attorney for the administrator or perdaearesentative in the action who receives
payment under this Order shall continue to sesrattorney for the estate until the entry of a
final decree in the surrogate’s court.

Il. LAW AND ANALYSIS

This action for wrongful death was origity filed against original defendants
Greyhound and Motor Coach Lines in New Yathte court in 2008. The case was dismissed
for forum non conveniensith leave to re-file irOhio. (Dkt. 167 7 11.) Rintiffs re-filed in the
Eastern District of New Yorkn June 2009, Case No. 09-CV-2788. In the meantime, Plaintiffs
also filed a Complaint against the original defants and additional defendants Brian Fisher and
Eddie McElfresh in this Court on August 26, 200Upon motion by the defendants, the Eastern

District of New York ordered the case to be transd to the Southern District of Ohio pursuant
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to 28 U.S.C. § 1404(a). (09-C¥788, Dkt. 25.) The two casestims Court were consolidated
on May 27, 2010. (10-cv-357, Dkt. 30.).

The Court applies Ohio substantive law to this diversity act®ee Hirsch v. CSX
Transp., Ing.No. 09-4548, 2011 FED App. 0258N, at *7 (6th Cir. September 8, 2011), as the
transferred case from the Eastern District ovNéork was consolidated into the case which was
originally filed in this Cout. Although the accident tookgate in Ohio, on the issue of
distributing the settlement, New York law will agince New York has a greater interest in the
rights and liabilities concerning thi@al distribution of assets of ¢hEstate of its former citizen,
Rama Novovic, by its administ@s appointed by the Surrogate of Queens County, New York.
See Stringer v. NEL749 F. Supp. 2d 680, 687 (S. D. Ohio 2009) (“Section 175 of the
Restatement governs actions for wrongful death, atdssthat ‘the local law of the state where
the injury occurred determines the rights and liibgdiof the partig unless, with respect to the
particular issue, some other state has a mgrefisiant relationship . .to the occurrence and the
parties, in which event the local lawtbk other state will be applied.”).

Section 5-4.6(a) of the New York EstatBswers and Trusts Law provides that courts
must “approve a compromise for a wrongful desthon ‘after inquiry ito the merits of the
action and the amount of damages proposed .it shall determine to be adequate including
approval of attorneys fees andhet payable expenses. . . Hylton v. N.Y. Methodist Hosp.
Case No. 08-cv-3956, 2010 U.S. Dist. LEXS076, at *2 (E.D.N. Y. March 10, 2010). The
court “must determine whether the proposed settd is fair and reasonable, including the
amount to be paid and the parties’ arrangerfemayment of costsma attorneys’ fees.’ld.

(citing Pollicina v. Misericordia Hosp. Med. Cir82 N.Y.2d 332, 338 (1993)).



The total settlement amount to be pai®650,000 is reasonablerfihis wrongful death
compromise. Plaintiffs’ counsel have subndtgeline item accounting of all their expenses
incurred, which include disbursents for expert witness servicesurt filing fees, travel costs,
service of process fees anthi@t reasonable litigation costamounting to total costs of
$78,263.54. (Dkt. 167-1.) The proposed legal feb®bf the total settlement amount to be
distributed among Plaintiffs’ lawysiis reasonable and typical foresult obtained after trial on
the merits had commence8ee Hylton2010 U.S. Dist. LEXIS 41076, at *5. Further, all three
co-administrators of the Estate, Sevdija Noep@majlje Novovic, and Glenn Zuckerman, have
submitted affidavits consenting to the amowantd distribution as requested by Plaintiffs’
counsel.

After disbursements and fees are paidemaining sum of $381,157.64 is left to be
distributed among the beneficiaries of the Estate. Plaintiffs’ counsel requests this Court to
distribute it among the beneficiaries accordingatrulated loss of expected contribution from
the decedent for each beneficiary using the tdanderived for proportional pecuniary losdnn
re Kaiser’s Estate100 N.Y. 2d 218, 220 (Sup. Ct. KinGeunty 1950). The language of
Section 5-4.6(a)(2) of the New YloEstates, Powers and Trusts Law requires, however, that this
step is to be completed by the Surrogate’s Coline role of the Suogate’s Court will be to
allocate the net proceeds between the recdeenyrongful death and for conscious pain and
suffering, ensure that creditors are paid fittvar conscious pain and suffering portion of the
recovery, and direct disbution of the net estaté&See Kaiserl00 N.Y.S.2d at 219.

[ll. CONCLUSION
The proposed apportionment of the settlentefdir and reasonable in all material

respects, and the settlement is her@BY?ROVED. If they have not already done so,
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Defendants or their insurance carriers@RDERED to pay all sums payable under the
approved settlement to an attorney for the Administrators of the Estate, presumably Mr. Glenn
Zuckerman, or a personal represgive, within 21 days of th Order. Defendant Greyhound’s
contribution is$625,000 Defendant McElfresh’s contribution$25,000

The Administrators of the Estate are diezl to deposit the settlement funds into an
interest bearing escrow accotioit the benefit of thelistributees. Upon &mission to the court
of a proof of filing of a petibn for allocation and distribution e Surrogate’s Court of Queens
County, New York on behalf of the Estate, thevAwlistrators shall withdraw and pay out from
the account disbursemerih the amount d78,263.54and legal fees in the amount of
$190,578.82payable immediately to Plaintiffs’ counsed provided in thproposed distribution
scheme contained in the Attorney’s Dectama of Mr. Goldhirsdr, (Dkt. 167, 1 27-28).

It is furtherORDERED that the net balance of the a#eaid settlement, to wit, the sum
of $381,157.64hall remain in the escrow account ustith time as the Surrogate’s Court
authorizes the manner in which the proceedb®fvithin settlement should be distributed, in
accordance with applicable law.

The filing fee in the surrogdtecourt shall be computed $&d on the amount of the gross
estate prior to any payments made pursuant to the settlement.

The written approval by this Court of thempromise is conclusive evidence of the
adequacy of the compromise in any proceedirtersurrogate’s court fahe final settlement of
the account of such administrator personal representative.

No letters of administration shall be isswaadch will in any way serve to abrogate the
rights or obligations of an administrator or peaepresentative or an attorney representing an

administrator or personal repeggative under this section.
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The attorney for the administrator or perdaearesentative in the action who receives
payment under this Order shall continue to sesrattorney for the estate until the entry of a
final decree in the surrogate’s court.

Upon Plaintiffs’ submission of a proof 6fing of a petition for allocation and

distribution in the Surrogate’s Court Queens County, New York the case will®eOSED.

IT IS SO ORDERED.

s/Algenon L. Marbley
Algenon L. Marbley

DATED: March 12, 2012



