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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

SEVDIJA NOVOVIC, Administrator
of the Estate of Rama Novovic, et. al.,

Plaintiff, :. CaseNo. 2:09-CV-00753
V. JUDGE ALGENON L. MARBLEY
GREYHOUND LINES, INC., et. al., . Magistrate Judge Norah McCann King
Defendant.

OPINION AND ORDER

[. INTRODUCTION
This matter is before the Court on Dedent Eddie McElfresh’s Motion for Summary
Judgment. Having now heard oral argument emtiotion, and for the reasons set forth herein,
the Defendant’s Motion IPENIED.
[I. BACKGROUND
A. Factual History
Plaintiffs sue as administrators on behalfief Estate of decedent Rama Novovic, who
was tragically struck and killed by Defend&udie McElfresh’s vehié in the early morning
hours of August 31, 2007, on Interstate Highwaypud@ide New Concord, Ohio. Prior to the
accident, Mr. Novovic had been traveling as a passenger on a bus owned by Defendant Motor
Coach Industries, Inc. (“Motor Coach”) anderated by Defendant Greyhound Lines, Inc.
(“Greyhound”). The bus suffered a mechanmalfunction, causing the bus driver, Defendant

Brian Fisher, to pull the bus over into an dbeaween Interstate 70’s westbound lanes, and the
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Exit 169 on-ramp to Interstate 70. Mr. Fishesuaght the bus to a st@md activated the bus’s
four-way flashers.

Upon the passengers’ request, Mr. Novovic aifieérs were permitted by Mr. Fisher to
exit the bus to smoke or stretch while theytafor a solution to the bus malfunction. Mr.
Fisher warned the exiting passengers to stay in the grassy area off to the side of the highway.
Mr. Novovic, however, strayed tmthe onramp and was standing roughly in the middle of the
onramp when Defendant McElfresh came travelipghe onramp in his car, and struck him.

The time was about 3:45 a.m. and it was aarside. There were ratreetlights illuminating

the area where Mr. Novovic was standing. Initald to the bus’s flashing lights, however, Mr.
Fisher had placed two reflective triangles behiralihis and was in the process of placing a third
when McElfresh’s car struck MNovovic. Later that same day, MMovovic died as a result of
his injuries.

Mr. McElfresh was 27 years of age at thediof the accident, and had no identified
impairments to his ability to operate a motor vehicHe was quite familiar with this particular
entrance ramp onto Interstate 70hasdrove it every day to wok around the same time in the
early morning. On the morning of August 31, 2007, once McElfresh turned and began
proceeding up the onramp, he switched off his higdim headlights so that only his low beams
remained on. As McElfresh approached the ef the onramp where Mr. Novovic was standing,
he had accelerated to a speed of 50-55 miles pey &oditurned his head away from the path in
front of him for a few seconds to check his mirfansoncoming traffic as he prepared to merge
onto the highway. When he returned his gazbéaoad ahead, he slammed on his breaks to try

to avoid hitting Mr. Novovic, who had suddenly apgped in front of himbut did not swerve to



avoid him because of the numerous other peoplelstg on either side of the road. McElfresh
was unable to break in tinte avoid hitting Mr. Novovic.

The accident was investigated by Ohio &fatooper Keith Roe (“Trooper Roe”), and
later by Mr. Choya Hawn, a Highway Patrol @#r and accident recansctionist (“Officer
Hawn”). Trooper Roe’s traffic crageport indicated that he dnbt find McElfresh’s actions to
have contributed to the crash. McElfresthEB, at 7. Upon completion of his accident
reconstruction, Officer Hawn nelered opinions similarly cohaing that McElfresh acted
reasonably and could not have avoided coigdvith Novovic under the circumstances that
morning. McElfresh Exh. C, at 2.

B. Procedural History

Plaintiffs were appointed as administratof$vir. Novovic’s Estate by the Surrogate of
Queens County, New York, on April 3, 2008. In that capacity, Plaintiffs initially filed actions in
both the Eastern District dfew York and this Court. On August 26, 2009, the case was
consolidated into one action and transferrethi® Court. The Complaint for damages alleges
state law causes of action for negligence andgiftd death against all tendants. On October
12, 2009, Defendants Greyhound and Fisher filed thaeswer, which contained a crossclaim
against Defendant McElfresh for indemnification in the event theyoarelfliable to Plaintiffs.
(Doc. 19). Defendant Motor CoashAnswer filed shortly thereafter raised a similar crossclaim
for contribution and indemnification agpst Defendant McElfresh (Doc. 21).

On June 24, 2011, Defendant McElfresh mofggdsummary judgment on Plaintiffs’ and
Defendant Cross-Claimants’ atas pursuant to Rule 56 (Do#8). Plaintiffs do not oppose

McElfresh’s motion (Doc. 50). Defendantseghound, Fisher, and Motor Coach submitted their



opposition jointly (Doc. 49). The Court heardlbargument from the Parties on October 21,
2011, and the matter is now ripe for decision.
lIl. STANDARD OF REVIEW

The availability of summary judgment in diversity actions is governed by the federal
standard, embodied in Fed. R. Gi..56, rather than by state laBiegas v. Quickway Carriers,
Inc., 573 F.3d 365, 374 (6th Cir. 2009). Summaiggment is proper if “there is no genuine
issue as to any material fact [such that] the mbisentitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(c). But “summary judgment wibk lie if the . . . evidence is such that a
reasonable jury could return a verdict for the non-moving paAnderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986). In considering d@iamfor summary judgment, a court must
construe the evidence in the light shéavorable to the non-moving partilatsushita Elec.

Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986). The movant therefore has the
burden of establishing that therenis genuine issue of material fac@el otex Corp. v. Catrett,

477 U.S. 317, 322-23 (198@arnhart v. Pickrel, Schaeffer & Ebeling Co., 12 F.3d 1382, 1388-
89 (6th Cir. 1993).

The central inquiry is “whether the evidermresents a sufficient disagreement to require
submission to a jury or whether it is so one-sithed one party must prevail as a matter of law.”
Anderson, 477 U.S. at 251-52. “In reviewing a sumgnardgment motion, credibility judgments
and weighing of the evidence are prohibitedtheg the evidence should ewed in the light
most favorable to the nonmoving partyBiegas, 573 F.3d at 374 (quotirigennett v. City of
Eastpointe, 410 F.3d 810, 817 (6th Cir. 2005But the non-moving party “may not rest merely
on allegations or denials in its owrepding.” Fed. R. Civ. P. 56(e)(2%ee also Celotex, 477

U.S. at 324 Searcy v. City of Dayton, 38 F.3d 282, 286 (6th Cir. 1994). The non-moving party
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must present “significant probative evident@show that there is more than “some
metaphysical doubt as to the material factéldore v. Philip Morris Co., 8 F.3d 335, 339-40
(6th Cir. 1993).
IV. LAW AND ANALYSIS
A. Defendant McElfresh’s Negligence in Mr. Novovic’'s Wrongful Death

This Court, sitting in diversity, applies OHew in analyzing the Plaintiffs’ claims and
Defendants’ crossclaims in this case “@sounced by that state’s supreme courtitsch v.

CSX Transp., Inc., No. 09-4548, 2011 FED App. 0258N, at *7 (6th Cir. September 8, 2011)
(quotingMilesv. Kohli & Kaliher Associates, Ltd., 917 F.2d 235, 241 (6th Cir. 19903%g also
ErieR. Cov. Tompkins, 304 U.S. 64, 78. Regarding Riaifs’ wrongful death claim,

“[a]lthough there is no common-law actiorr ferongful death, R.C. 2125.01 establishes

such a claim in Ohio. Under this prowsi ‘[w]hen the death of a person is caused by

wrongful act, neglect, or default which wouldve entitled the paripjured to maintain

an action and recover damages if deathrf@censued, the person who would have been

liable if death had not ensued...shallliadle to an action for damages.”
Petersv. Columbus Seel Castings Co. (2007) 115 Ohio St. 3d 134, 136.

Defendants Greyhound and Motor Coach oppose McElfresh’s motion for summary
judgment on the basis that genuine issues ¢témahfact exist as to whether McElfresh
reasonably should have seen Mr. Novovic in fiaitim, and should have been able to stop
before striking him. Oppositiomat 4-5. As such, their arqent is that McElfresh was
responsible for Novovic’'s wrongfuleath because of his negligeperation of his vehicle.

Ohio is a “partial comparative negligencefigdiction, meaning that a defendant will not
be liable to a plaintiff whoskult was 50 percent or mor&ee O.R.C. § 2307.22. To create a

genuine issue of materitdct of Defendant McElfresh’s negénce in the death of Mr. Novovic,

Defendants must produce sufficient evidence shaha reasonable jury could find that
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McElfresh: (i) owed a duty to dedent Novovic; (ii) he breachédat duty; (iii) his breach was a
proximate cause of Mr. Novovi'death; and (iv) Novovic suffied compensable damages as a
result. See Hirsch, 2011 FED App. 0258N at *7. In this case, Defendants Greyhound and Motor
Coach allege that sufficient evidence existsiiow that McElfresh’s striking Mr. Novovic with
his vehicle was negligent per se, “i.e., as a maftéaw, [McElfresh] breached a duty that he
owed to [Novovic].”Pond v. Leslein (1995) 72 Ohio St.3d 50, 53.

Negligence Per Se

To find McElfresh negligent per se, Dattants Greyhound and Motor Coach must prove
that he violated a statute. f@adants argue that the evidence creates genuine issues of material
fact as to whether McElfresh violated Ohiassured clear distance statute when he drove down
the onramp that morning and collided with Miowvic. Ohio’s assuredear distance statute
states, in part:

No person...shall drive any motor vehicle..and upon any street or highway at a

greater speed than will permit him to bringata stop within thassured clear distance

ahead.
O.R.C. § 4511.21(A)

If McElfresh was in violation of this atute when he struck Mr. Novovic, he was
negligent per seSee Tomlinson v. Cincinnati (1983) 4 Ohio St.3d 66, 69 (“The assured-clear-
distance statute is a specific regment of the law, the violatioof which constitutes negligence
per se.”). Under Ohio law, “a person violates #ssured clear distance ahead statute if ‘there is
evidence that the driver collided with an objeciahi(1) was ahead of him in his path of travel,
(2) was stationary or moving in the same diretts the driver, (3) did not suddenly appear in
the driver’s path, and (4) waeasonably discernible.’Pond, 72 Ohio St.3d at 52 (quotirgjair

v. Goff-Kirby Co. (1976), 49 Ohio St.2d 5, 7).
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There is no dispute between the parties haxethie first three elements required to find a
violation of the assutkclear distance statute were mét the time he was struck by
McElfresh’s vehicle, Mr. Novovic was aheadMtElfresh’s path of travel, and he was
stationary or moving in the same directionMcElfresh. For the sake of argument on this
motion, McElfresh also conced#sat Mr. Novovicdid not suddenly appear in his path
(McElfresh Motion, at 7), so the third elemenaiso established. Theog€, the only question
to be decided is whether a genuine issuadi éxists with respetd the fourth element—
whether Mr. Novovic was “reasonably discernibleMoElfresh as he stood in the middle of the
onramp. Pond, 72 Ohio St.3d at 52.

Reasonably Discernible Object

Defendant McElfresh claims that the co-defendants have put forth insufficient evidence
to suggest that Mr. Novovic wasreasonably discernible objecthion. In fact, he argues, all
the evidence now in the recasdggests the opposite. istundisputed that was dark at 3:45
a.m. when Mr. Novovic was hignd that Mr. Novovic was weaag dark clothing. Trooper Roe
testified that the area surrounding the enthefonramp was completely unlit by either
streetlights or any surrounding lited structures or business®IcElfresh Exh. B, at 33.
Additionally, Officer Hawn, in hisiccident reconstruction reportdinates that the slope of the
I-70 onramp is ascending, such that the beainhdcElfresh’s car hedihts would not have
extended as far as on a flat or downward slope. McElfresh Exh. C, at 9.

Defendants Greyhound and Motor Coach atpaé despite the ample evidence and
testimony regarding how dark the area wasl, laow indiscernible Mr. Novovic likely was,
sufficient evidence nevertheless exists to nthkequestion a factual issue for the jury. As

Defendants point out, the fact that it was dauk, the highway was unlit, and the object (Mr.
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Novovic) was darkly colored, even all togeth&rll do not necessarilgstablish that Mr.

Novovic was indiscernible as a matter of laee Junge v. Brothers (1985), 16 Ohio St.3d 1, 3
(holding that “reasonable minds could reach diffié®nclusions as to whether the overturned
tractor-trailer was reasonably discernible”ax “the dark, unreflective underside of the
overturned tractor-trailer waading traffic...[tlhe stretch of highway where this accident
occurred was unlit and the night was dark,” afek ‘fights of the overturned tractor-trailer were
off”).

As a general proposition, “in cases where laston occurs at night or during weather
conditions that reduce visibilitgourts hold that a jury questi@xists as to whether the object
the driver struck is ‘reasonably discerniblé?6nd, 72 Ohio St.3d at 52. Defendants Greyhound
and Motor Coach point to the evidence that Mietsh's car headlights were on; McElfresh had a
clear and unobstructed view ahead of hirwbh@re Novovic was standint)e disabled bus’s
four-way emergency flashers were on; and theree reflective trianglesn the road near the
bus. Each of these facts serassconflicting evidence to rebMicElfresh’s contention that Mr.
Novovic was not reasonably discernible. Whiggre is “conflicting evidnce...as to any one of
the elements necessary to canssl a violation of the [assuretear distance] statute, a jury
guestion is created. Tomlinson, 4 Ohio St.3d at 6%ee also See Sharp v. Norfolk & Western
Ry. Co. (1988), 36 Ohio St.3d 172, 175 (“particulaviere conflicting evidnce is introduced
regarding whether an objectrisasonably discernible on aghivay during nighttime hours, a
judgment of a jury is required.”).

Defendant McElfresh arguesiiasponse that the co-detiants failed to provide any
contradicting evidence or rebuttal to Officer Hasvexpert opinion thavcElfresh was driving

reasonably and could not have avoided hithirgNovovic under the circumstances. McElfresh

-8-



Reply, at 2. While it is true #t little, if any, of the proffeed expert testimony appears to
suggest Defendant McElfresh was negligent, itésrtile of the jury, nathis Court, to weight
the credibility and weight ahat expert testimonySee United Satesv. Glover, 265 F.3d 337,
345 (6th Cir. 2001). At summary judgment, aoynflicting evidence contdicting the experts’
view must be taken in favor of the nonmoving partiekstsushita, 475 U.S. at 587. Defendants
Greyhound and Motor Coach are not obligategravide an expert who can contradict the
conclusions in McElfresh’s favarrived at by Officer Hawn to survive summary judgment. All
they need to do is point to “more than a stiai of evidence that Mr. Novovic was reasonably
discernible, and thelyave done thatSee Hirsch, 2011 FED App. 0258N, at *6.

McElfresh contends that there is no evideoctestimony to suggest he should have seen
the bus’s flashing lights, for example. The shexestence of the bus’s flashing lights within a
close proximity to Novovic alone, howevergsough to provide some conflicting evidence,
albeit admittedly slim, of Novovic’s discenitity. The bus was stopped right next to the
onramp, in the space between the onramp andastDso its flashing lights would have been
positioned just yards from where Mr. Novovic was standing. The conflicting evidence
supporting reasonable discernabilitged not amount to much to crea triable issue of fact on
that question. IBlair v. Goff-Kirby Co. (1976), 49 Ohio St.2d 5, the Supreme Court of Ohio
cited evidence that a party did not see the objeaisipath until he “was practically in it” as
support for the determination that the discernabibfythe object was a question for the jury. 49
Ohio St.2d at 10see also Shinaver v. Szymanski (1984) 14 Ohio St. 3d 51, §4inally, there is
no question but that the tractoriea with which plaintiff collidedwas ‘reasonably discernible’

to him, since he testified that he actually salefore he applied his brakes.”). McElfresh



testified that he did see “the gkamhen” (sic) in front of him at sne point before he struck him.
McElfresh depo, at 52.

Defendant McElfresh offers a wealth of additional evidence, again mostly from Officer
Hawn'’s conclusions, to supporiathMr. Novovic was the proximatause of the accident, being
the party best situated to adat, and so forth. McElfresh Mion, at 5. However, while this
evidence may serve to diminish the amount ofigegce and/or liability ultimately assigned to
McElfresh by the jurysee Hitchensv. Hahn, (1985)17 Ohio St.3d 212, 214, on this issue of
negligence per se, to survive summary judgment Defendants Greyhound and Motor Coach need
only show that enough evidence exists to sagly. Novovic may have been “reasonably
discernible” pursuant to the statutBomlinson, 4 Ohio St.3d at 69. Ewahce of reasonable care
at this point is irrelevant.

There can be little doubt that Mr. Novoviouwld not have been easy to see. He was
wearing dark clothing and standing on a darkit gsiretch of road. McElfresh did have his
headlights on, however, and concedes heMaviNovovic in advancef striking him, but
because of the speed of his car and the othespades nearby he could navoid hitting him.
McElfresh Motion, at 3. The busfsur-way flashing lights and theflective triangles placed by
Mr. Fisher also plausibly coultshve served to render Mr. Novoviwore discernible. These facts
show that Mr. Novovic was at ldasomewhat visible to McElfreshnd while “the mere fact of
collision does not equal a vidian of R.C. 4511.21 in every caséj., there is enough evidence
here to create a triable issa®to whether Mr. Novovic wasasonably discernible, and thus
whether McElfresh was negligent per se in striking him. Therefore, summary judgment is

inappropriate.

-10-



Sudden Emergency

In his motion, Defendant McElfresh appetrsaise the “sudden emergency” exemption
(to which the nonmoving defendaméspond) to violating of thesaured clear distance statute,
see, e.g., Shinaver v. Szymanski (1984), 14 Ohio St.3d 51, 54,alving support from Officer
Hawn’s conclusion in his accident recomstion that “Mr. Novovic presented a sudden
emergency for Mr. McElfresh beyond the ‘pointnaf escape.” McElfresh Exh. C, at 8. Ohio
law, however, has incorporatecetiudden emergency doctrine ithe third prong of the test for
a violation of the assured clear distance stasageg.g., Pond, supra, which accounts for the
complete absence of cases affirming the doetion the past quarteentury, except in the
context of a suddemedical emergency.See, e.g., Roman v. Estate of Gobbo (2003), 99 Ohio St.
3d 260, 26X“Where the driver of an automobiie suddenly stricken by a period of
unconsciousness which he has no reason to anticipate and whiersreémapossible for him to
control the car he is driving, henst chargeable with negligencetassuch lack of control.”).
Part of establishing a violat of the assured clear distarstatute requires proving that the
driver collided with an object which did ntduddenly appear in the driver’s patiénd, 72
Ohio St.3d at 52. As stated above, Defendant fe&h conceded this third element of the test
for negligence per se dar that statute.

V. CONCLUSION

Defendant McElfresh has failed to showatthas a matter of law, Mr. Novovic was not

“reasonably discernible,” and therefore has faileshtow that no genuine issue of material fact

exists on the question of his negligence per $esimccident with thdecedent. The Court
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accordingly declines to grant summary judgtiarDefendant McElfresh’s favor, and his
motion iSDENIED.

IT 1S SO ORDERED.

dAlgenon L. Marbley
Algenon L. Marbley

DATED: November 14, 2011

-12-



