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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

THE OHIO BELL TELEPHONE

COMPANY,
Plaintiff, :. CaseNo. 2:09-CV-00918
V. JUDGE ALGENON L. MARBLEY
PUBLIC UTILITIES COMMISSION : . Magi strate Judge Mark R. Abel
OF OHIO, et al., ;
Defendants.

OPINION AND ORDER

[. INTRODUCTION

This matter is before the Court for merigsiew of the claim®rought by the Plaintiff
Ohio Bell Telephone Company, AT&T Ohio (“AT&T”). In its Initial Brief on the Merits,
AT&T challenges the final determinations off@edant Public Utilities Commission of Ohio
(“PUCQ”) on the arbitratiompetition brought by Defendantthado Communications, Inc.
(“Intrado”). AT&T alleges that the requiremis in the “interconnection agreement” between
AT&T and Intrado are contrary to the [Eeommunications Act of 1996, 47 U.S.C. 88 ¥51
seq.(“the Act”).

Count One of AT&T’s Complaint contendsat the Defendant Commissioners of PUCO
violated the Act by finding that Intrado’s ser® qualified as a tecommunications carrier
offering “telephone exchange se®” under the Act. Counts Twand Three allege that PUCO
lacked authority to order AT&T to establish@ofint of interconnection{or “POI”) on Intrado’s
network as part of the intercoroi®n agreement. Count Fowgeks invalidation of certain terms

ordered by PUCO in the arbitration award theg necessarily related to the point of

! Defendants Alan Schriber, Ronda Fergus, Valerie Lenfaiel Centolella, and Cheryl Roberto are sued in their
official capacities as employees and commissioners of Defendant PUCO.
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interconnection being established on Intradotsvoek. Finally, AT&T’s Counts Five and Six
challenge the lawfulness of PUGDrders requiring establishecdmeworks for certain transfer
arrangements with third party customers, anddles to be charged to Intrado for any services
or products AT&T provides that are nmintained in the agreement.
For the reasons provided below, the Court finds that PUCO’s decisions in its Arbitration
Award were consistent with the Act, and were not arbitrary or capricious.
Il. BACKGROUND
A. FACTUAL BACKGROUND
Plaintiff AT&T is a providerof local telephone seces in the state of Ohio and meets
the definition of an “incumbd local exchange carrie(or “ILEC”) under the Act.See47
U.S.C. § 251(h); 47 C.F.R. 8§ 51.5. ILECs tme telephone companies which held monopolies
in local telephone markets pritwr the passing of the Act, which was enacted to encourage
competition in those markets by imposing several duties on the incumbent carriers. One part of
AT&T’s operations as an ILEC in Ohio isiB-1-1 emergency telephone services. Defendant
Intrado is a 9-1-1 emergency servprovider for end users of wiree and wireless carriers and
voice over Internet protocol (“VolP”) providerdntrado seeks to compete with AT&T's
incumbent 9-1-1 service. Intrado offers a HdU&elligent Emergency Network” (“IEN”) 9-1-1
service that utilizes an “Inteet protocol” technology based netk as an alternative to the
traditional, ILEC-maintained, wireline-based 9-1-1 systems. Intrado’s customers will not be 9-1-
1 callers themselves, but rather those who an®al-1 calls, referred to as Public Safety
Answering Points (“PSAPs”), and other publi¢edg entities, including municipal police and
fire departments. By providiripis more specialized, limited B-1 service, Intrado intends to

increase efficiency and effectiveness in respondiregrtergency calls.
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AT&T is a monopoly provider 09-1-1 services in Ohio. larder to provide its 9-1-1
service to Ohio customers, therefore, Intradwtwork must be inteonnected with AT&T’s
network. Interconnection is ded as “the actual physicahking of two networks for the
mutual exchange of traffic.” 47 C.F.R58.5. The Act provides protections against ILEC
monopoly of markets @hrequires ILECs tenter into interconnection agreements with
competitors. The typical interconnectionegment enables a so-called competing local
exchange carrier (“CLEC”) to offer local exclignand exchange access services and sets forth
the terms and conditions by which the new coitbpetan use an ILEC’s network and purchase
the ILEC’s telecommunication services for a negotiated fair pse=47 U.S.C. § 251(a)(1) &
(c). Competing carriers can compel an ILEG;lsas AT&T, to negotiate an interconnection
agreement when certain conditions are meateSitility commissions xgew, arbitrate, and
grant final approval to terconnection agreementSee47 U.S.C. § 252(e).

The Act establishes a procedure whichtfaigows voluntary negotiations between the
incumbent carrier and the new competitor. Indhent the parties fail to negotiate all the terms
of the interconnection agreement, the Act atites state public utility commissions to
adjudicate or arbitrate disputed issues. &t tase, either the new entrant or the incumbent
carrier may file a petition for arbitration under¥7s.C. § 252(b)(1). Here, because Intrado and
AT&T were unable to negotiate certain internention terms on their aw Intrado petitioned to
PUCO for arbitration under thct. AT&T opposed Intrado’getition, arguing that Intrado’s
service did not meet the requirements undee stad federal law to compel interconnection
through an arbitration proceeding before PUGRICO ordered interconnection between AT&T

and Intrado, and prescribed spexrierms which AT&T now contests contrary to the Act.



Defendants insist that AT&T’s challenges are basetind merely constitute attempts to delay, if
not deny, competition for emergency & kervice in its monopoly area.
B. PROCEDURAL BACKGROUND

Intrado filed its initial application for cefitation as a CLEC with PUCO on November
19, 2007 AT&T and other interesteparties were granted intemtions by PUCO to challenge
Intrado’s certification. Prior tUCO’s ruling on Intrado’s cgfication appication, Intrado
filed a second petition with PUCO oreBember 21, 2007, seeking arbitration in its
interconnection with AT&T under Section 251 of the Acbn February 5, 2008, PUCO issued
an order certifying Intrado as a “competitiveegency services telecommunications carrier” (or
“CESTC,” as opposed to a tradital CLEC) with the right teequest interconnection with
AT&T under PUCO’s rules and the AttSee In re Intrado Commc’ns, In&o. 07-1199-TP-
ACE, 2008 WL 312963 (Ohio P.U.C. February 5, 2008grtification Order”). AT&T and the
other interveners applied for rdring of Intrdo’s certification

In its April 2, 2008, entry on rehearing, BO fundamentally affirmed its prior
certification of Intrado’s serveeas a “telecommunications dart under both state law and
federal law. See In re Intrado Commc'ns, In&No. 07-1199-TP-ACE, 2008 PUC LEXIS 201 at
*31 (Ohio P.U.C. April 2, 2008) (“Certification Rehring”). PUCO clarified, however, that its
ruling did not apply to any oth@mergency telephone servicek,at *27, nor did PUCO decide
any specifics regarding Intrado’sligpending request for arbitratiorg. at *28. None of the

intervening parties, includingT&T, appealed PUCO'’s finadecision in the Certification

2 Ohio P.U.C. Case No. 07-1199-TP-ACE.

% Ohio P.U.C. Case No. 07-1280-TP-ARB.

* On February 13, 2008, PUCO issued a supplemental finding and order (“Supplementdlcadfting certain

terms and requirements for contracts between Intrado and individual Ohio cotGetiel re Intrado

Communications, IncNo. 07-1199-TP-ACE, 2008 WL 449803 (Ohio P.U.C. February 13, 2008).

®> On March 6, 2008, applications for rehearing of PUCQ’s February 5, 2008, Certification Orelditaddny

AT&T, Cincinnati Bell Telephone Company LLC (“Cincinn&ell”), and the Ohio Telecom Association (“OTA").
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Rehearing to the Supreme Court of Ohio, awvigled as a matter of right under Ohio lagee
O.R.C. § 4903.13.

On March 4, 2009, PUCO issued an adtion award on Intrado’s petition for
arbitration, ordering AT&T to mvide interconnection to Intrado for all services offered by
Intrado, subject to certain requiremeng&ee In re Intrado Communications, lngo. 07-1280-
TP-ARB, 2009 PUC LEXIS 897 (Ohio P.U.C. Mard, 2009) (“Arbitration Award”). AT&T
applied for rehearing, arguingpter alia, that PUCO could not compel AT&T to provide
interconnection to Intrado, because Intrado’siserdoes not meet the definition of a “telephone
exchange service” under the Act. On Jaiie2009, PUCO issued itstgnon the application
for rehearing, denying AT&T's d@llenges in material parSee In re Intrado Communications,
Inc., No.07-1280-TP-ARB, 2009 PUC LEXIS 420 (OhidRC. June 17, 2009) (“Arbitration
Rehearing”). On October 15, 2009, AT&T brought suittims Court to challenge PUCO'’s
arbitration determinations pursuant to the Aptsvision for federal judial review of state
commission determinations in connection withiations or negotiatins of interconnections
agreementsSeed7 U.S.C. § 252(e)(6).

This Court initially reserved ruling on the nis of AT&T’s claims in this action because
similar, if not identical, issues to those raibgdAT&T here were untiVery recently before the
Federal Communications Commission (“FCC”) éetermination in a pending arbitration
proceeding involving Defendant Intrad8eeln re Petition of Intrado Communications of

Virginia, Inc., et a) FCC Rcd. 17867 (2008). Given the FC@ranary jurisdiction and “special

® Section 252(e)(6) provides:

In any case in which a State commission makes a determination under this section [252], any
party aggrieved by such determination may bring an action in an appropriate Federal district co
to determine whether the agreement ... meets the requirements of section 251 of this title and this
section [252].
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competence” in applying and interpreting the Alsis Court decided thatwas prudent to await
the ruling in that case which may have decided this @s& United States v. Any & All Radio
Station Transmission EqujR04 F.3d 658, 665 (6th Cir. 2000) (discussing the doctrine of
primary jurisdiction in a case involving the FCC). The parties in that action recently resolved
their arbitration disputes, h@wer, thereby making it unnecessary for the FCC to decide the
issues regarding of interconnectionlarado’s emergency 9-1-1 servicBee In re Petition of
Intrado Communications of Virginia, In&VC Docket No. 08-33 (July 18, 2011), at 2 (“The
Bureau makes no determination regarding whetheado is or was entitled to interconnection
under section 251 (c) of the Act for the seevat issue in @ arbitration.”)

The issues have been fully briefed by theiPs, and the matter is now ripe for this
Court’s determination.

lIl. STANDARD OF REVIEW

The district court “reviews the deons of the Commissioners of PUG@® novoas to
whether or not the arbitrated@nconnection agreements are in compliance with the Act, while
all other issues, particularfgctual determinations, areviewed under an arbitrary and
capricious standard.MCI Telecomms. Corp. v. Ohio Bell Tel. C&79 F. Supp. 2d 947, 953
(S.D. Ohio 2003).

In reviewing the state commission’s findingsaét made in the course of exercising its
enforcement authority, “[pJursuant to arbitrary-and-capricious rewenmust canvass the
record to determine whether there exista@ional connection between the facts found and the
choice made.””Alliance for Cmty. Media v. FCG29 F.3d 763, 786 (6th Cir. 2008) (quoting
Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins, @63 U.S. 29, 43 (1983)). This

standard “is the least demandingnfoof judicial review of athinistrative action. When it is
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possible to offer a reasoned explanation, baseti@evidence, for a particular outcome, that
outcome is not arbitrary or capriciousillian v. Healthsource Provident Adm’rs, Ind.52
F.3d 514, 520 (6th Cir. 1998). Defendant PUCG@tdal decisions “should be upheld if it is the
result of a deliberate principledasoning process, and if it ispported by substantial evidence.”
Id.
IV. LAW AND ANALYSIS
A. Preclusion of AT&T’s Claims

Count One of AT&T’s complaint alleges tHAUCO violated the Act by finding in the
Arbitration Award and Arbitratin Rehearing that Intrado’s IE®¢rvice qualifies as “telephone
exchange service” for purposes of compellan interconnection agreement under Section
251(c)(2). Complaint, 2. Success on thig fitaim would make it unnecessary for the Court
to decide AT&T'’s remaining challengesRPCO’s determinations in the arbitration
proceedings, because to be eligible to corapatration of an interconnection agreement under
Section 251(c)(2), Intrado mugtovide either “telephone elRange service” or “exchange
access” as defined by federal law. Section 25if@vides that among the obligations of ILECs
is the duty to provide for interconnection Borequesting telecommuntaans carrier (such as
Intrado) “for the transmission and routing aefghone exchange service and exchange access.”
47 U.S.C. § 251(c)(2)(A).

Defendants PUCO and Intrado argue compghi that the issues regarding Intrado’s
status as a “telecommunicatiocerier” including itsprovision of “telephon@xchange service”
were already decided the prior certificatiorcase and, thus, AT&T should be precluded from
raising them again in this appeal from #rbitration proceedings. AT&T’s argument that

Intrado’s service does not meet the definitidritelephone exchange service,” Defendants
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assert, is an improper attempt to have this Qewisit the final decisionf PUCO on that issue
in the Certification Rehearing, which AT&T deddid to appeal to the Supreme Court of Ohio.
Defendants argue thegs judicataand the equitable doctrines of waiver and estoppel foreclose
AT&T's claim. Before reviewing the merits &T&T's claims, therefore, the Court examines
first whether any of these doictes apply in this case.

1. Issue preclusion

Defendants argue theds judicataforecloses AT&T’s claim that Intrado’s service does
not qualify as “telephone exchange service” uridderal law because PUCO decided that issue
in the earlier certification case, and that decisionstituted a separate and final decision on the
merits. The equitable doctrine i&fs judicataencompasses two similar, but operationally
distinct, bars to re-litigatg similar issues: claim preclusion, sometimes called “treg”
judicata and issue preclusion, tollateral estoppel.”See Migra v. Warren City Sch. Dist. Bd.
of Ed, 465 U.S. 75, 77, n.1 (1984) @nbal citations omittedPubuc v. Green Oak TwB12
F.3d 736, fn. 4 (6th Cir. 2002). The parties hmetest issue preclusianbar to AT&T's re-
raising the issue of “telephoneatmange service” more vigoroudlyan that of claim preclusion,
and therefore the Court treate tapplicability issue preclusidimst.

Issue preclusion provides thatféct or a point that was acllygand directly at issue in a
previous action, and was passed upon and detedntiy a court of competent jurisdiction, may
not be drawn into question in a subsequent action between the same parties or their privies.”
Trafalgar Corp. v. Miami County Bd. Of Comm;r§19 F.3d 285, 287 (6th Cir. 2008) (citation
omitted). The Sixth Circuit has held that issue preclusion requires the party seeking the
preclusion to establish the following elements:

(1) the precise issue raised in the presase must have beesised and actually
litigated in the prior proceday; (2) determination of the issue must have been
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necessary to the outcometbé prior proceeding; (3he prior proceeding must

have resulted in a final judgment on therits; and (4) the party against whom

estoppel is sought must have had a full fdopportunity to litigate the issue in

the prior proceeding.

Kosinski v. C.I.R.541 F.3d 671, 675 (6th Cir. 2008) (internal citation omitteel; also Spilman
v. Harley, 656 F.2d 224, 229 (6th Cir. 1981) (holding ttiet party asserting the estoppel has the
burden of proving that thegairements have been met).

AT&T argues as a preliminary matter thas judicataand issue preclusion apply only to
administrative proceedings that are adjudicatoryguasi-judicial,” in nature, and since the
certification case did not emplalye trappings of an adjudicay proceeding (expert testimony,
presenting evidence, and cross examinationgigseclusion cannot apply. AT&T Reply, at 2.
It is true that “where an administrative peeding involves legislative or rulemaking functions”
as opposed to exercising its judicial functiores’judicatadoes not apply.”State Corp. Comm.
of Kansas v. Wichita Gas G290 U.S. 561, 569 (1934). PUCO’sa @ ruling oncertification
applications, however, undoubtedly engages thedadijtive function of administrative action as
opposed to the legislative or rulemaking fiime. Unlike soliciting comments prior to a
rulemaking or a rate-setting, whielne classic legiative actionssee id.the prior certification
case was an adversarial proceeding involving hgarand argument from parties on the disputed
issues of law and fact, in addition to proceduights to rehearingnd appellate reviewSee
United States v. Utah Construction & Mining.C884 U.S. 394, 422 (1966) (applying federal
principles ofres judicataand collateral estoppel “when amadistrative agency is acting in a
judicial capacity and resolvesspiuted issues of fact propebgfore it which the parties have

had an adequate opportunity to litigatel3sue preclusion therefore applies to the

determinations of PUCO in the Certidition Order and Ceritfation Rehearing.



To meet the first requirement for issue jusion, the issue of wather Intrado’s service
constitutes “telephone exchamggrvice” under the Act must have been “raised and actually
litigated” in the prior certification case. To lectually litigated,” the issue must have been
addressed and decided on the mdaytshe trier of fact, rather thammply conceded or stipulated
to. See State ex rel. Davis v. Public Emples. Ref.8@. N.E.2d 975, 983 (2008). This Court
finds that here the issue wasuadty decided. PUCO expressly held, upon its extensive analysis
of Intrado’s 9-1-1 service offered for cditation as a CLEC, that “Intrado is a
telecommunications carrier gaged in the provision eélephone exchange servigersuant to
Section 251.” Certification Ordeat *3 (emphasis added). Orhearing of that precise issue,
among others, PUCO denied the m@ning challenges to that detenation, reiterating that its
determinations regarding “the business @ad operation of Intrado” remained intact.
Certification Rehearing, at *27.

Likewise, the parties (including AT&T) extauasly litigated the issue of whether Intrado
would be engaged in “telephone exchange set\{mar be involved in “exchange access”) for
purposes of interconnection undectean 251 in the certi€ation case. Intrado asserted there
that “its services cotisute telephone exchangervice as defined in@hl996 Act inasmuch as it
provides the routing, transmission, and transpbttaditional and nontrtional emergency call
traffic to the appropriate PSAPCertification Order, at2. On rehearing, the adverse
intervening parties dputed this, arguingnter alia, that “the company is not engaged in the
routing of telephone exchange service dmdd by 47 U.S.C. 153(40r involved in the
provisioning of exchange access.” Certificat®e@hearing, at *23. Intrado defended its position
on this issue agaimg. at *25, and PUCO sided with Intrado, denying this basis for reheadng.

at 31-32.
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AT&T’s argument that PUCO only deteimed the issues relating to Intrado’s
gualifications as a “basic locakchange service” under state lssimply wrong. As discussed
above, PUCO expressly determined (and thanfig@d on rehearing) that Intrado’s service
gualified as a novel telecommunications service offering telephone exchange service under both
state and federal lawSeeCertification Order at *2; Certifetion Rehearing at *31. This Court
finds, therefore, that the issue of whethearddo’s service constituted “telephone exchange
service” under federal law was raised and “actuéllyated” in the certification proceedings.

With regard to the second requirementigsue preclusion, that the issue “must have
been necessary to the outcome of the priocgeding,” the Court finds it, too, is met in this
case. AT&T argues that even if the issuéntfado providing “telephone exchange service”
was decided in the certification case, it wasnmestessary to the outcome of the Certification
Order, because certification a<CLEC turns entirely on stal@wv determination of whether
Intrado’s service qualified as “basic locacbange service” under O.R.C. § 4927.01(A). Thus,
thefederallaw issue of whether Intrado offers “tpleone exchange service” for the purpose of
compelling interconnection under Section 251(c){2% not “necessary” to determining whether
Intrado qualified as a CLECRPUCO responds, however, and theu@ agrees, that in fact the
federal law questionwerenecessary in PUCQO'’s determination to certify Intrado, not as a CLEC,
but under the novel category of “competitive egagicy services telecommunications carrier”
entitled to all the rightsf a telecommunications carrier undaction 251. In fact, PUCO made
this precise point on rehearing in the certification case:

While it appears that the intervenody/acate that the Commission’s analysis

should simply begin and end with tlesue of whether Intrado is a CLEC, the

intervenors fail to recognize that simgdgcause an applicant is not a CLEC does

not signify that it is also not a tglleone company subject to the Commission’s

jurisdiction pursuant to Sectiod905.02, 4905.03(A)(2), and 4905.04, Revised
Code. Therefore, upon determining thatddo is a telephone company that does
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not fit neatly into the asting carrier classificatios, the Commission took the

next logical andhecessargtep of determining thegpropriate classification for

the telephone company in order tdetenine the appropriate regulatory

framework to apply to Intrado.

Certification Rehearingt *12 (emphasis added).

PUCO decided the issue of whether Intrgdalified as offering “telephone exchange
service” as part of its necessary analysis of tmalassify the novel 9-1-1 IEN service offered
by Intrado. SeeCertification Order at *§*“Therefore, while Intrado is a telecommunications
carrier engaged in the provision of telephone arge service pursuant &ection 251 of the
1996 Act, its telephone exchangeities are restricted in scoad, thus, do not extend to the
level of a CLEC.”). As PUCO had to classifytrirdo to rule on the cification application, the
issue was “necessary to the outcome” of the certificatase for the purpose issue preclusion.

The third requirement for issue preclusiofitie prior proceeding must have resulted in
a final judgment on the meritsKosinskj 541 F.3d at 675. This requirement is not as easily met
by the Defendants. AT&T does not dispute thras‘judicatacan apply as a result of a prior
administrative proceedingCincinnati Bell Tel. Co. v. PUCQI66 N.E.2d 848, 852 (Ohio
1984), nor does it challenge Defentid assertion that PUCO’sdision in the Certification
Order, as affirmed by the Certification Rehearicmystituted a “final decision on the merits.”
See Office of Consumers’ Coehs. Public Utils. Com475 N.E.2d 782, 784 (Ohio 1985)
(holding an order by PUCO detaining fuel component rates constituted a “valid final
judgment” entitled to preclusiveffect under the doctrine ods judicatd. Whether PUCO

backtracked on rehearing from its initial deteration of the “telephone exchange service”

issue, however, prestsma close question.
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AT&T argues that since PUCO, in its @ication Rehearing, @rified “we are not
deciding in this case the issues pending trabtio’s arbitration proceedings,” Certification
Rehearing at *28, but addressed “ONLY the fundatal question as to Intrado’s right, as a
telephone company under Rule 4901:1-7-01084.C., to request AN interconnection
agreement pursuant to Chapter 4901:1-7, O,AaQd Sections 251 and 252 of [the Acidl’,
that it expressly reserved thesue of whether Intrado’s sére provided “telephone exchange
service” for the pending arbitrati proceedings. AT&T Reply, at 6. This argument, while not
without merit, ultimately fails as well.

PUCO did indeed conduct a more thorough treatment of the issue of whether Intrado
qualified under the federal law definition of “telephone exchange service” in the arbitration case.
SeeArbitration Award, at *33 (statingt the outset that “notwithstdimg that we decided in prior
cases that Intrado prowed telephone exchange service, wit @anduct an analysis of 47 U.S.C.
8§ 153(47)"). As PUCO made clear at the time, éesy, its decision to revisit the issue in the
arbitration proceeding did not change the faat thhad already decided the issue both in the
underlying certification case, and other cases (such &barqcase, discussedfra). In the
Certification Order PUCO determined that thdo is a telecommunications carrier engaged in
the provision of telephone exalge service pursuant to Secti@®il of the Act.” Certification
Order at *3. Then, in the Certification Rehaegr PUCO expressly affirmed its decisions
regarding Intrado’s status agelecommunications carriegGeeCertification Rehearing, at *31
(“In regard to AT&T Ohio’s argument that the Commission incorrectly determined that Intrado
is a telecommunications carrier pursuant to fedeaw, AT&T Ohio’s application for rehearing

should be denied.”).
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Part of PUCO’s determination of Intta as a telecommunications carrier involved
concluding that Intrado “engagéadthe provision of telephone elxange service,” and therefore
if AT&T had still disputed thidinding, it should have appeald#te certification case to the
Supreme Court of Ohio, as provided O.Rg€.4903.11-13. Since itadlnot, PUCQO’s decision
regarding Intrado’s provision dfelephone exchange servicgyhile not as in depth as the
discussion of the issue in the arbitration caseertheless represedta binding final decision
by the agency.

The Sixth Circuit has recognized that un@éio law, “[r]les pdicata and collateral
estoppel generally apply to qugsdicial decisions made by adnmtrative agencies from which
no appeal has been takeBurkholder v. Bower Tiling ServNo. 93-3115, 1995 U.S. App.
LEXIS 218, at *5 (6th Cir. Jak, 1995) (unpublished) (citing/ade v. City of Cleveland56
N.E.2d 829, 831-32 (Ohio 1982)). Since AT&T caomt to appeal PUCO’s decision that
Intrado’s service constitutes “telephone exchange service” under federal law in the certification
case, “that decision would normally fes judicata” Id.

The fourth and final requirement for issuegusion is a due process concern. The party
against whom estoppel is sought, AT&T in this casest have had a full and fair opportunity to
litigate the issue in the prior@reeding. AT&T makes similar arguments with respect to this
last requirement as it made against requiremamsand two, with equally unpersuasive force.
AT&T claims that it did not have such a fulléfair opportunity to contest whether Intrado’s
service meets the federal definition of “{@@®ne exchange service,” “because Intrado’s
application sought only to be ¢tdied under state law as a CLEC.” AT&T Reply at 6. AT&T
goes so far as to claim that “[n]Jone of theemeners’ comments [in the certification case]

discussed whether Intrado’s sewviqualifies as ‘telephone excharggevice’ under federal law.”
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AT&T Reply at 3. A review of the discussiamthe Certification Rehearing plainly shows,
however, that AT&T, OTA, and Cincinnati Belll disputed the appropriateness of PUCO’s
making federal law determinations of Intrado’s s&xyas well as the merits of that decision,
including its qualification as providg “telephone exchange serviceSeeCertification
Rehearing at *21-24.

Moreover, as stated above, if AT&T befesl that it had not received a full and fair
opportunity to litigate the prese issue of whether Intrado provides “telephone exchange
service,” under the Act, AT&Tould have appealed PUCQO’saision to the Supreme Court of
Ohio. AT&T neglected to do so, and thus waitee opportunity to litigatéhe issue further.

2. The prior “ Embarq” case

Defendant PUCQO's decision in the priob#ration case betwedntrado and another
ILEC, United Telephone Company of Ohio (“Embargpovides further support for finding
that the issue of Intrado praling “telephone exchange servideds already been conclusively
decided by PUCO, and should be batvgdssue preclusion here. In tBenbargarbitration,
Embarq opposed Intrado’s interconnection on the very same basis as AT&T doeSdeere.
Embarq Arbitration Award, 07-1216-TP-ARB, af 9There, as here, irado contended that it
was “seeking to exercise its rights to loicaerconnection for thpurpose of provisioning
telephone exchange services, as provided for pursuant to Section 25d.(at.3. Embarq, like
AT&T does here, contested Intrado’s serviaeeting the appropriate definition for “telephone
exchange service,” claiming, “that all of thengees provided by In&do are not strictly

telephone exchange servicesd. at 47. PUCO held that it hatteady conclusively established

" Ohio P.U.C. Case No. 07-1216-TP-ARB.
8As stated in the Arbitration Award: “Issue 2: Can Embarq deny Intrado its rights undenSxdt{c) and 252 of
the [Act] and Ohio law by claiming that Intrado: (1) doesafter telephone exchange services or exchange access.
7?7
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that Intrado’s service providételephone exchange service” under the Act, and thus barred
Embarq from rehashing the identical issue again:

With respect to the arguments raised dpeto the issue of whether Intrado is

engaged in the provision of telephonelgange services or exchange access

service, the Commission agrees wittrado that this issue was already

generically addressed in the contextrdfado’s certification proceeding (07-

1199) and that, for the most part, Embhag reiterated its position as previously

stated in 07-1199. Therefore, Embarqg’s argaota with respect to this issue are

denied and the Commission determittet Embarqg cannot generically deny

Intrado its rights under Sections 251é0)d 252 of the 1996 Act and Ohio law by

claiming that Intrado does not offer tel®ne exchange services or exchange

access and does not serve retail end users.
Id. at 13.

AT&T should be similarly precluded hefiem denying Intrado its rights by claiming
Intrado does not offer telephoergchange service. THanbargarbitration decision, above,
came after Intrado’s cditation case (No. 07-1199)PUCOQO’s holding irembarqg above,
ameliorated any ambiguity there may have baeto whether it had definitively decided the
issue of Intrado’s provision ofétephone exchange service.” TEmbarqgarbitration decision
represents a similarly-situated ILEC attemptingetditigate the same issue that AT&T raises
here, and was barred from doing so by PUCO. PWY@ta in refusing to decide the issue
there reinforces, if not coms, this Court’s findindghat the issue is barred bgs judicata

For these reasons, and those stated altow&;ourt finds thaAT&T’s challenge to
Defendant PUCOQO’s determination that Intradovdes “telephone exchange service” for the

purpose of compelling interconngxt pursuant to Section 25)(2) (Count One) is barred by

the doctrine of issue preclusion. A discussioolaim preclusion is #refore unnecessary.

B. PUCO'’s Order for AT&T to Establish Interconnection on Intrado’s Network
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AT&T challenges PUCOQO's order in the Arbiicat Award requiring AT&T to establish a
POI on Intrado’s network pursuaio the general duty of AT&To allow interconnection under
Section 251(a). As part of itsvard on Intrado’s arbitratiguetition, PUCO determined that
“AT&T would need to establish a POI on Intrad®elective router fahe delivery of its end
users’ 911 calls to PSAP customers of ldtrd Arbitration Awardat *81. Counts Two and
Three of AT&T's Complaint allege that PUCQ3sder was an arbitrary drcapricious abuse of
authority because: (i) neither latto nor AT&T raised Section 25)(interconnectio as an issue
for arbitration; (i) a competig carrier’s request for interconnien with an ILEC’s network is
governed exclusively by Section 46)(2); and (iii) Congress did ngive state commissions the
authority to implement Section 2&) in an arbitration. AT&T Iiial Brief, at 3. The Court
examines AT&T’s assignments of ers@riatim

1. Was the issue of Section 251(a) internaection sufficiently raised below?

AT&T argues first that PUCO’s orderingterconnection on nado’s network under
Section 251(a) was contrary to the Act sincighee Intrado nor AT&T ever raised Section
251(a) interconnection as asue for arbitration, and tiAet expressly prohibits state
commissions from arbitrating isssithe parties did not rais€eeComplaint, 11 33, 407
U.S.C. § 252(b)(4)(A). PUCO dsaot dispute AT&T’s claim that made this order pursuant to
Section 251(a)SeePUCO Brief at 11. PUCO does ragree, however, that it was bound to
decide the issue presented ofamnto locate the POI in thesse strictly based on how the
parties chose to plead the case. PUCO argaédyirelying on Sectio@51(a) it was merely
exercising its authority undéne Act to establish a logicdawful POI to promote
interconnection between AT&T and Intradil. at 17. Intrado, for its part, argues that the

potential application of Secin 251(a) in the inteonnection was discussatllength by parties
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in the arbitration case, and tH&T&T’s arguments confuse a pgis right to raise issues under
Section 252(b)(2) of the Act witRUCO'’s right to apply all apmable law.” Intrado Brief, at
28.

Section 252(b)(2)(4) of the Act states:

The State commission shall limit ¢ensideration oany petition under

paragraph (1) [providing the right farparty to the inteonnect agreement

negotiations to petition a State commissto arbitrate open issues] (and any

response thereto) to the issuset forth in the petiticend in the response, if any,

filed under paragraph (3) [providing ftre non-petitioning party’s response to

the petition for arbitration].

47 U.S.C. § 252(b)(4)(A).

Accordingly, this Court has previouslyltehat “[tlhe Actprovides that a party
petitioning a state commission must providkevant documentation concerning unresolved
issues,"MCI Telecomms. Corp279 F. Supp. 2d 947, 949 (S.D. Ohio 20884, 376 F.3d 539
(6th Cir. 2004), and “[t]heretdr, under § 252(b)(4)(A), theade commission ‘shall limit its
consideration of any petition . ta the issues set forth in tpetition and in the response.Id.
Given that PUCO acknowledged that “neitparty has raised assue relating to
interconnection under 251(a)” this case, Arbitration Awardt *38, AT&T’s claim would
appear to have merit. Moreay¢his Court does not defer RIJCO’s prior statements of its
authority to apply Section 251 (ajthout it having been raisedee id.at *37,as this question of
the state commission’s fidelity todlAct is one the Court reviewt® novo

Under the unambiguous language of the R&tCO cannot arbitratde issue if Intrado
did not raise it in its petition for arbitratiol.he question for the Court becomes whether “open

issues” are defined broadly or mamly. In its petition for arbitrigon, Intrado raised the issue of

whether the POI or POIs were to be locatddlgmn AT&T’s network or on Intrado’s network.
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Specifically, Intrado proposed that “in geographieaarin which Intrado hdseen selected as the
primary provider of 911 services and E911 Ssrsj AT&T'’s network must interconnect with
Intrado’s 911/E911 network.Seelntrado Petition for Arbittion, TRF Docket No. 90-9348-
TP-TRF, at 29. Thus, the issue of whethéraltio’s arrangement with AT&T would include
compelling AT&T to interconnect on Intrado’s netik was raised, albeit not explicitly pursuant
to PUCO'’s authority under Section 251(a) asas®al to Section 251(c). AT&T argues that this
is not sufficient, and insistsahthe more specific issue ioterconnection under Section 251(a)
must have been raised.

In MCI Telecommunications Corporation v. Michigan Bell Teleph@8d~. Supp. 2d
768 (E.D. Mich. 1999), a case also involving dettdourt review of state commission’s
interconnection arbitragn award, the petitiomdLEC (Ameritech) claimed that the state
commission lacked jurisdiction to impose cert@mms (regarding benchmarks and penalties) on
the parties in their interconrémn agreement because theseesswere not raised in the
arbitration petition or respons&ee MCI Telcoms. CorZ9 F. Supp. 2d at 774. The court
dismissed Ameritech’s claim that the issuesen®ot sufficiently raied as “disingenuous,”
finding that “[w]hile MCI’s Petition for Arlitration did not include specific proposed
performance benchmarks and penaltiesk,’that MClhadraised the issue of quality of service
generally, and, more importaptlAmeritech’s response had inded its proposed standards for
benchmarks and procedures to ensure qualiégice. Additionally, the parties’ subsequently
filed proposed arbitration deamsis set forth competing specific benchmarks and penalties, and
at the arbitration hearing therpias directed testimony to tmeespective proposals for these

performance standard$d. The court therefore found thisie issues of benchmarks and
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penalties were sufficiently raised despite Ib@ing specifically identified as an issue for
arbitration in the competitor’siimal petition for arbitration.

In essence, the courtMiCl v. Michigan Belfound that particular “open issuesithin
the parties’ disputed terms nemot necessarily be specifically ptear identified as an issue for
arbitration to be competently jadicated by the state commissidnSo long as it is clear from
examining the record of the undgrig arbitration petition that “the parties had the opportunity
to be heard on this issued, the commission does not violatecion 252(b)(4)(Ain making a
determination on that issue.

Here, as iMCI v. Michigan Bell AT&T’s claim that interconnection pursuant to Section
251(a) was not raised by parties is easigpdlled by the fact that both AT&T and Intrado
discussed extensively the potenfml Section 251(a)’s applicaliy in their respective briefs
submitted to PUCO in the arbitration proceeditfgSeeArbitration Rehearing at *36 (“AT&T
discussed Section 251(a) at lémgn the record in arguing agat Intrado’s desire to have
AT&T establish a POI on Intrado’s network.”’AT&T, therefore, took advantage of more than
sufficient opportunities to be hehiboth in the initial arbitratiohearings and on rehearing of the
arbitration award, regarding ip@sition against PUCO'’s ordag a POI on Intrado’s network
under Section 251(a) as opposed to having B6lson the ILEC network as provided by

Section 251(c).See, e.gArbitration Award at *47; Arkiration Rehearing at *27-28.

47 U.S.C. § 252(b)(1) states:

(1) Arbitration. During the period from the 135th to the 160th day (inclusive) after thenlate
which an incumbent local exchange carrereives a request for negotiation under this
section, the carrier or any other party to the negotiation may petition a State commission to
arbitrate any open issues.

19 Defendant Intrado cites numerous locations in AT&Jost-hearing brief and transcripts of its witnesses’

testimony from the arbitration proceeding discussing Section 251(a) in the specific conteattenthe

prospective POI could be established on Intrado’s netw®eeAT&T's Initial Post-Hearing Brief at 13-17, 30-34

(Record Index No. 25) (Attachment No. 18 to Intrado Brief); Vol. I. Tr. at 51 (Recoec INd. 54) (Attachment

No. 19 to Intrado Brief); Vol. Il Tr. at 58-59, 88 éRord Index No. 23) (Attachment No. 16 to Intrado Brief).
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In relying on Section 251 (&) craft its order on the P@dr the parties’ interconnection
in the Arbitration Award, PUC@vas not independently raisingddeciding an issue that the
parties had not put forth for arbitration, which the Act prohibitgleed, the issue of where the
POI was to be located was one of the pringgn issues of contention. AT&T cannot claim
unfair prejudice or surprise by RO’s reliance on Section 251¢@)establish a POI on Intrado’s
network, as AT&T contemplated and argued agaiPUCO doing that very thing both in its
briefing, and at the hearings on Intrado’s adbitn petition. AT&T’sargument represents a
misguided and unrealistically narrow interpreiatof the “open issue” limitation to PUCO’s
ability to determine the matters up for arbitratiorhis Court finds thathe issue of whether
PUCO should order a POI to be located onaleh¥s network pursuant to its authority under
Section 251(a) was sufficiently raised and viasrefore, appropriater adjudication in the
Arbitration Award.

2. PUCO'’s authority to order interconnection under Section 251(a)

Second, Plaintiff AT&T argues that regbesks of whether the issue was sufficiently
raised, PUCO lacked the authority to orderphgies to establish a jpd of interconnection on
Intrado’s network pursuant to Section 251(a). AT&Intends that a competing carrier’s request
to interconnect with an ILEC’'setwork is governed exclusivelby Section 251(c), and is subject
to the provisions therein, which only includes a requirement for the ILEC to accommodate
interconnection on thigs ownnetwork. See47 U.S.C § 251(c). AT&T maintains, therefore,
that PUCQO'’s express reliance on Section 251 (aif$authority to order the POI on Intrado’s
network was a violation dhe Act. Complaint, Y 38.

The defendants do not dispute that PUC@oisauthorized to rely on Section 251(c) to

order a POI on a network othttian AT&T's, and thereforestdecision to locate the POI on
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Intrado’s network for those 9-1-1 calls to FSAserved by Intrado was necessarily made
pursuant to Section 251(a). PUCO defendeeliance on Section 251(a) to determine the
appropriate POI in this case, pointing3ection 251(a)’s j@mvision that every
telecommunications carrier has a general dutgteyconnect directly oindirectly with the
facilities of other teleommunications carriers. 47 U.S&251(a)(1). PUCO Brief at 12.
Similarly, Intrado asserts that PUCO lawfully esieed its authority to agby all applicable law,
including Section 251(a), in itedision of where to locate the PQhtrado Brief at 25.

Resolving the parties’ dispute on this isseguires the Court to atyze the structure of
duties and obligations regandj interconnection which the Arhposes on telecommunications
carriers. Section 252(b) outlines the scopterconnection agreements reached through
compulsory arbitration in front of the state corssion, such as the agreement in this case, as
distinguished from interconnection agreententns arrived at by parties through voluntary
negotiation which the Actfiords wider discretionSee47 U.S.C. § 252(a)(1). Under Section
252, in resolving open issues “and imposing conditions upon the parties to the agreement,” the
state commission shaihter alia, “ensure that such resdilon and conditions meet the
requirements of section 25147 U.S.C. § 252(c)(2).

Section 251 “provides a graduated sanhtdrconnection reqiements and other
obligations designed to fosteompetition in telecommunicatiomsarkets, particularly local
markets.” In the Matter of Petition of CRC Communicatip@sse No. FCC 11-83 (2011), at 2
(adding that “[t]he nature and®ee of these obligations vary depending on the type of service

provider involved.”). The FCC has further exipled the structure of Section 251 as follows:

1 section 252(a)(2) states that, when engaging in vatymegotiations, “an incumbent local exchange carrier may
negotiate and enter into a binding agreement witheaesting telecommunicatiooarrier or carriers without
regard to the standards set forth in 47 USCS § 251(b), (c).”
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Sections 251(a) through 251(c) creatiéhree-tiered hierahy of escalating

obligations based on the type of cariinvolved. Section 251(a) imposes

relatively limited duties on all telecomunications carriers; section 251(b)

imposes more extensive duties on telecamications carriers that are LECs; and

section 251(c) imposes the most extemsluties on LECs that are incumbent

LECs.

Guam Pub. Util. Comm’nl2 FCC Rcd. 6925, § 19 (19973.

First, Section 251(a) provides the gexteluties of teleammunications carriers
(regardless of distition) to provia interconnection:

(a) General duty of telecommunicationsregas. Each telecommunications carrier

has the duty--

(1) to interconnect directly or indictly with the facilities and equipment of
other telecommunicatis carriers; and
(2) not to install network featuresynictions, or capabilitethat do not comply

with the guidelines andatdards established pursutmsection 255 or 256 [47

USCS 8§ 255 or 256].

Other district courts in thisircuit have described Secti@b1(a) as “a general duty with
many statutory limitations, depending on the type of carrieMobile USA, Inc. v. Armstrong
No. No. 3: 08-36-DCR, 2009 U.S. Dist. LEXIS 44525, at *9 (E.D. Ky. May 20, 2009) (“In
addition, the relevant regulatory language doesootradict the statutoanguage -- it clarifies
that the method of interconrtean should skew in favor dhe requesting carrier unless
extenuating circumstances éxié7 C.F.R. § 20.11.").

Section 251(b) provides furthebligations for “local excéinge carriers,” including the

duty: (1) not to prohibit or imose unreasonable conditions onrigale of telecommunications

services; (2) to provide, to the extent feasiblenber portability; (3) to provide dialing parity to

2 The FCC’s implementing regulations and published declaratory rulings on the Act’s stathéme sre
instructive in our inquiry.See, e.g., Mich. Bell Tel. Co. v. MCI Metro Access Transmission,33%4-.3d 348,
352 (6th Cir. 2003) (stating “state commissions are directed by provisions of the Telauoations Act of 1996,
47 U.S.C.S. § 251 et seq., and Federal Communication Commission (FCC) regulations in making decisions, whi
are subject to federal court review. At the same tingeAttt gives the state commissions latitude to exercise their
expertise in telecommunications and needs of the local markéichigan Bell Tel. Co. v. Stran@05 F.3d 580,
586 (6th Cir. 2002) (“[W]e consider the FCC'’s interpretation of thep&esuasive authority because Congress
authorized the FCC to issue rules ‘to implement the requirements’ of § 251.").
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competing providers; (4) to afford access to poles, ducts, conduits, and rights-of-way of
competing carriers; and (5) to establish recipf@ompensation arrangements for the transport
and termination of telecommunicans. Section 251(b)’s dutiese not at issue here, but
nevertheless help provide context fioterpreting the statutory schennaya.

Finally, Section 251(c) provides additional obligations for IlsE€pecifically, in
addition to those in Section 251(a) and 251(Wjith respect tanterconnection, Section
251(c)(2) states that, “[ijn addition to the dsteontained in subsection (b), each incumbent
local exchange carrier has the following duties:

(2) Interconnection. The duty to progidor the facilitiesand equipment of any
requesting telecommunications carrietenconnection with the local exchange
carrier’'s network--

(A) for the transmission anduting of telephone exchange service and
exchange access;
(B) at any technically feasébpoint within the carrier's network;
(C) that is at least equal in djtyato that provided by the local exchange
carrier to itself or to any subsidiaffiliate, or any other party to which the
carrier provides interconnection; and
(D) on rates, terms, andraitions that are gt, reasonable, and
nondiscriminatory, in accordance with tieems and conditions of the agreement
and the requirements of this sectiand section 252 [47 USCS § 252].”
47 U.S.C. § 251(c)(2)e= also, e.g., Verizon N. Inc. v. StraB@7 F.3d 577, 581 (6th Cir. 2004)
(“The Act also prescribes a more specific maadar incumbents by requiring them to share
their networks with competitors through threechanisms: 1) permit competitors to purchase
local services at wholesale rat®r resale to end users;@rmit competitors to lease unbundled
elements of the incumbent’s network; and 3) peocampetitors to interconetheir facilities to
the incumbent’s network.”) (citations omitted)).

The question for this Court, then, isether PUCO, when making its determinations

pursuant to a request for ariation brought specifically ured 251(c), which parties do not
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dispute was the case here, is limited by Se@#i(c)(2)'s requiremerthat ILECs provide for
interconnection on their own network, or whethenay order the POI to be established on
either carrier’'s netwérunder the more general duty of mdenmunications carmrs to provide
interconnection under Secti@®1(a). As is not unusual inisharea, no clear answer to this
question presents itself, either from the languaapk structure of th&ct or from commission
and court decisions. Based on the following analysis, howeythe Court finds that the better
interpretation of the Act, particularly in light recent FCC rulings, is that Section 251(c)’s
applicability in this case doemt prevent PUCO from decitj issues under Section 251(a),
including the issue of where the appropriate place is to establish the POls for Intrado’s new
service in its interconmméion with AT&T.

AT&T vigorously maintains that when a regtiag carrier seeks interconnection with an
ILEC for the purpose of providing telephone exchange service in the ILEC’s territoonlyhe
provision that applies is Secti@»1(c), in particulasubsection 2. A plaireading of Section
251(c) itself negates AT&T's claim, however,tae opening prefatory alise of Section 251(c)
states that the obligations it provides for ILE&re “in addition to the duties contained in
subsection (b).” At the very letasherefore, Section 251(b)’sqairements still apply to ILECs
when a requesting carriergseking interconnection under 8en 251(c). Thus, AT&T is
incorrect to claim that Secin 251(c)(2) is the only applicable provision of the Act in
adjudicating and reviewing ant@rconnection request, given Seat251(c)’s direction that at

least one other section also applies.

13 See AT&T Corp. v. lowa Utilities Bd525 U.S. 366, 397 (1999) (“It would be gross understatement to say that
the 1996 Act is not a model of clarity. It is in many important respects a model of ambiguity or indeed even self-
contradiction.”).
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The Act’'s language is ambiguous, however, as to whether ILECs can be compelled to
interconnect under Section 28}, in addition to their expressterconnection obligations under
Section 251(c)(2) and (b)section 251(c)’s failure also taention the general obligations in
Section 251(a) could reflect art@mtional decision by Congress to exclude Section 251(a) from
applying to ILECs when Sections 26)@pplies. The FCC’s ruling in the Matter of Petition
of CRC Communication€ase No. FCC 11-83, 26 FCC Rcd. 8259 (2011), cleared up the
question by holding the following:

[W]e conclude that requests d&to incumbent LECs [ILECs] for

interconnection and servicparsuant to sections 251(@@d (b) are subject to

state commission arbitrati@s set forth in Section 252.

26 FCC Rcd. 8259, at 11.

Hence, AT&T’s broad claim that PUCO hasanghority whatsoever to arbitrate issues of
interconnection under Section 25li@yefeated by the ruling @RC CommunicationsSee
AT&T Brief at 30. As the FCC also states at thutset of its opinion, “[w]e also clarify that
rural incumbent LEC’s obligains under sections 251(a) andl ¢an be implemented through
the state commission arbitratiand mediation provisions ire§tion 252 of the Act.” 26 FCC
Rcd. at 1.

Indeed, the FCC'’s express purpémeits Declaratory Ruling i€RC Communications
which was issueth the interim since the parties filed thbniefs in this matter, was to “to clarify
statutory rights under section 251[thfe Act] in light of apparentlgonflicting determinations in
several states.1d. The FCC acknowledged that “the Astambiguous as to whether the section
252 arbitration process can be invoked to imgetand enforce the ob&gons in sections

251(a) and (b),Td. at 10, which is precisely ¢hpredominant issue here.
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In CRC Communicationthe FCC confirmed that whether or not a given ILEC is
specifically obligated to allow interconnection their own networks wter Section 251(c) (as
AT&T is here), another carrier can also comghe ILEC to interconnect under the more general
duty of all telecommunications carriers to po®/interconnection und&ection 251(a). For
example, the FCC states that “the obligatiofutbll the requirements set forth in sections
251(a) and (b) does not arisert, or depend upon, the section 251(c)(1) duty to negotiate in
good faith.” Id. AT&T espouses the opposite readingdbguing that Seatn 251(c)(2) is the
only applicable section in Intrats arbitration petition. AT&Brief at 26. AT&T'’s, however,
is a constricting and unfaithful view of the Aafyd that interpretatiomas been discredited by
the FCC:

For example, under such a readingettion 251, competitive LECs could not be

compelled to interconnect with other competitive LE@der section 251(apor

provide such competitors with any serscset forth in section 251(b). We find

that this reading of the Act does notmmort with the plain language and design

of section 251.

CRC Comm’s26 FCC Rcd. 8259 at 10 (emphasis added).

If a competitor LEC can compel imt®nnection to another competitor LEC under
Section 251(a), as the€CE'’s Declaratory Ruling i€RC Communicationstates, it follows that
an ILEC can be compelled to interconnect veitbompetitor LEC under Section 251(a) as well.
ILECs, after all, havgreaterobligations to interconnect than competitor LECs, not the other
way around, as is well-established underrdgpiirements of Section 251. AT&T is,
accordingly, mistaken in arguing that Sect’&¥i(a) does not provide a basis for compelling
interconnection on a competitor ILEGietwork, such as Intrado’s.

The particular context of the FCC’s discussof permissible aredsr arbitration under

Section 251 ilCRC Communicationwas that of “rural” incumbent LECs and the so-called
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“rural exemption” in Section 251(f)(1f See idat 6 (opening the Disission section stating,
“[w]e believe it is important to remove the uni@@nty surrounding the pper interpretation of
sections 251 and 252 in situatiomBere the rural exemption d@s”). The FCC’s interpreting
the rural exemption explains why the ruling diat expressly hold thatate commissions were
free to arbitrate Section 251(a) issues as patlofrating Section 251(c)(2) requests, because
the very nature of the rural exemption is t8attion 251(c)’s enhancetbligations to ILECs do
not apply to those #t qualify under it.See CRC Comm;226 FCC Rcd. at 9 (“We also clarify
that a rural carrier's exempti under section 251(f)(1) offers an exemption only from the
requirements of section 251(c) and does n@igich its obligations under sections 251(a) or
(b).”). Nevertheless, the Codimds that the same holding waluhpply to standard ILECs who
do not qualify for the rural exemption, as, oagmin, non-exempt ILEC&e under the strictest
obligations of any telecommunicatiooarrier to provide interconnection.

AT&T argues, not entirely ithout merit, that Defendanfsovide “no” legal support for
their position that PUCO was thorized to arbitrate and dél@ an interconnection issue under
Section 251(a) when the request for inter@mtion was initially made by Intrado under
251(c)(2). The FCC i€RC Communicationsvith its special competence in interpreting and
implementing the Act? has since weighed in on the sideDeffendants, concluding that “[w]e
therefore reject the arguments of some comarsrihat oppose statébdration of Section

251(a) and (b) requirements witlioecognizing any alternativeriam for enforcement of those

14 See 47 U.S.C. § 251(f)(1) (“Subsediitz) of this section shall not apply to a rural telephone company until (i)
such company has received a bona fide request for intexctiom, services, or netwogtements, and (ii) the State
commission determines . . . that such request is not uedalyomically burdensome,technically feasible, and is
consistent with section 254 . .. .").
15 See Western Union Tel. Co. v. Federal Communications,Gdim F.2d 346, 350 (3d Cir. 1976) (confirming that
“the FCC does exercise special congpee with respect to the many demis entrusted to it under the Federal
Communications Act”)see also Alliance for Cmty. Media29 F.3d at 776 (applyirghevrondeference to the
FCC's interpretations of the Act, stating, “pursuant ®ghinciple of deference to administrative interpretations,
considerable weight should be accorded to an exealgpartment’s construction afstatutory scheme it is
entrusted to administer”).
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requirements.”ld. at 13. AT&T’s proposition of lawhat states Intrado cannot compel
interconnection on its own network from AT&because of Section 251(c)’s exclusive
applicability, is consequently emeous. PUCO was justified deciding the issue of where to
locate the POls in the agreement, including Wweeto establish a POI on Intrado’s network
under Section 251(a).

3. PUCO'’s authority to implement Secton 251(a) in an arbitration award

AT&T insists PUCO'’s decision to use $iea 251(a) to locate a POI on Intrado’s
network rather than strictly on AT&T’s netwowas contrary to Congssional intent, which
AT&T contends limits PUCO'’s authority to whigtexpressly granted the Act. This Court
disagrees.

Section 252(b), which guides PUCOQO’s havitden making its detenmations on petitions
for arbitration, instructs that “[t|he State comssion shall resolve each issue set forth in the
petition . . . by imposing approptéconditions as required to ingphent [the requirements of 8§
251]." 47 U.S.C. 8§ 252(b)(4)(C). As the FCC stateSRC Communications

Much of the language of section 252aks broadly of the states’ role in

implementing section 251. We find amplgpport to conclude that Congress did

not intend to restrict the arbitrationtharity of state commissions to matters

arising under section 251(d&or example, several of section 252’s jurisdictional

and procedural provisions, on their face, refer generalyl iaterconnection

disputes arising under semi 251; these provisions do not restrict the arbitration

authority of state commissionsnatters arising under section 251(c).

26 FCC Rcd. at 11.
The FCC bolsters its interpretation by notthgt “where Congresstended to refer only

to a specific subsection ogéction 251, it did so expresslyd. at 12 (referringe.g, to Sections

252(d)(1), (d)(3), (g), and (j)). Thus, Sexti252(b)’s reference t®ection 251 as a whole
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evidences Congress’s intentitelude issues under Semti251(a) among those the state
commission is tasked to arbitrate.

In sum, AT&T’s argument that PUCO has no authority to determine issues outside
Section 251(c)(2) in this conteaf a competing carrier seekjimterconnection with an ILEC
under Section 251(c)(2) is contrary to the Actprasst recently clarified by the FCC. AT&T'’s
position is also contrary to Congress’s interttibd the Act to bestow state commissions with
broad authority to mediate and arbitrate disputes between telecommunications carriers, and to
promote the goal of bringing increased compmtiin the local telephone exchange marl&ste
MCI Telcoms. Corp.79 F. Supp. 2d at 788¢e als@Quick Communs., Inc. v. Mich. Bell Tel.
Co, 515 F.3d 581, 585 (6th Cir. 2007) (statihgt Congress’s “over-arching purpose” behind
the Act was “to end local telephone compamynopolies and promote competition in local
telephone markets”).

4. Review of PUCQO'’s decision for arbitrariness

Upon finding that PUCO had proper authoritydexide the duly raised issue of where to
locate the POls between AT&T and Intrado’spective networks, the factual decision PUCO
made to locate a POI on Intrado’s selective rowtezn Intrado is the 911 iséce provider to the
PSAP will be upheld unless shownlde arbitrary and capriciou$§ee MCI Telecomms. Corp.
279 F. Supp. 2d at 953. For the reasons bdlwvCourt finds PUCO’s decision was based on
the rational and responsible reviefparties’ proposals on the matter; thus, the decision was not
arbitrary or capricious.

In its Arbitration Award, PUCO providdéngthy and reasonable explanations for
ordering a POI to be established Intrado’s network, as it has ordd in previous arbitrations.

SeeArbtiration Award at *81. PUCO weighed evidence provided by Intrado that establishing
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POls on Intrado’s network for routing the 9-Xdll traffic destined for its PSAP customers
would be the most efficient arrangement fdrogéntly delivering 9-11 calls and thus would
better serve individuals requig emergency assistancéd. at *78-80'° AT&T complains that
this setup unfairly shifts costs to the ILH@wever, the Court finds no evidence of AT&T being
made to unfairly bear inequitable costs. Thetesyy PUCO ordered entadsmutual sharing of
costs, where “each party is responsible for geit;ignd users’ 911 calls to the selective router
of the 911 service provider to veh a 911 call is destined.Id.

PUCO furthermore duly considered AT&Tobjections to the scheme, and even altered
its initial ruling in lightof AT&T’s concerns. SeeArbitration Rehearing at *37 (granting
AT&T's application for rehearing “in order to cléy that, as in the prawus Intrado arbitration
awards, any POl AT&T would have to establislamatntrado selective roait would have to be
within AT&T's service area”). Far from beingoétrary or capricious, POQO’s order that parties
establish reciprocal POIs on boAT&T's network and on Intrdo’s network was demonstrative
of a reasonable decision made in lightref evidence and facts presented t&ree Killian 152
F.3d at 520. Counts Two, Three, and Fouh®&T’s Complaint aretherefore dismissel.

C. AT&T’s Remaining Challenges to PUCQ’s Arbitration
1. PSAP-t0-PSAP Transfers
Count Five of AT&T’'s Complaint alleges thRUCO's Arbitration Award on Issues 5(a)

and 5(b) requiring AT&T to enter into transf@rangements with certanon-carrier, third party

% “Intrado explains that its proposal to require two geographically diverse POlgaolstnetwork when Intrado
is the 911 service provider makes sense as the critical nature of 911 communications demaitgdsadi/er
redundancy (Intrado Ex. 1 at 27). Intrado further asserts that geographically diverse routksridfi®are
consistent with industry guidelines and recomménda (Id. at 28).” Arbitration Award at *79.
" Count Four of AT&T’s Complaint originally challeng@UCO'’s ruling regarding chges for certain “ports” on
Intrado’s Selective Router as part of its order establishiB@! on Intrado’s network. Complaint, I 45-46. AT&T
also attacked AT&T's alleged failure to require the B@®Intrado’s network to beithin the Local Transport Area
in which Intrado provides service. Complaint, § 47.AA&T chose not to argue in support for these claims, the
Court has no basis for finding these factual decisions arbitrary or capricious, and therefore upholds PUCQO's rulings
with respect to these issues.
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PSAPs to establish the ability transfer 911 calls from iBSAP customers to Intrado’s PSAP
customers was unlawful, arbitrary and capricibasause it compelled aoti with entities not
party to the interconnection agreeme8eeArbitration Award at *8992. PUCO argues in
defense that the general duty under Sectiofg3ar telecommunications carriers, including
AT&T, to interconnect with other carriers autlmad PUCO to order that a framework be created
as part of the interconnigan agreement to ensure that “intetesctive router capabilities can be
provisionedoncerequested” by the customer PSAFPUCO Brief at 30.

AT&T lists three legal infirmities with PUC® conclusion that Section 251(a) applied
and allowed it to include terms and conditioegarding third-party PSAP interconnections.
First, since Intrado did not specifically ask PUCO to arbitrate any issues under Section
251(a), the issue was not “opdnt PUCO to resolve on that&ia. Second, as before, AT&T
argues that interconnection bewn competing carriers and ILE@ exclusively governed by
Section 251(c)(2), and Section 25)i&sues are not arbitrable und@sctions 252(b) in any case.
Finally, AT&T points to PUCO'’s prior statement in tRenbarqarbitration proceeding that
PSAP-to-PSAP transfers “do not involve intercection of a competing carrier’s network with
an ILEC’s network,” to be saying that thdsgnsfers are not intevanections and therefore
cannot be ordered under Section @95 duty to interconnectSeeAT&T Brief at *33.

As with AT&T's prior contention that PUC@rongfully adjudicated an issue that was
not “open” for arbitration, here, too, AT&T'salm on that basis is misguided. The issues
regarding the architecteiof the network created through &T and Intrado’s interconnection
agreement, including “inter-selective router trungk to allow for transfers of calls between
PSAPs on different Selective Ret (interoperability), was rad in Intrado’s petition for

arbitration.See, e.gintrado Petition for Arbitration, TRF Docket No. 90-9348-TP-TRF, at 31-
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32. The fact that Intrado never asked PUC®@npose this duty on AT&T under Section 251(a),
specifically, as AT&T complains, does not meha issue was not “open” for arbitration
pursuant to Section 252(b).

AT&T in the alternative denies PUCQO'’s authority to arbittgissues under Section
251(a) whatsoever, including thdecision regarding PSAP traasfagreements. This broad
attack fails here,ee Section Bsupra PUCO may adjudicate ampen issues the parties have
left to resolve in their agreement, includitgs$e arising under Secti@d1(a). Under Section
252(b)(1), the state commission is charged aithitrating “any open issues” that the two
carriers are unable to agree. UB5.C. § 252(b). The FCC has guoevocally clarified that this
includes issues arising under Section 251(a):

We find it consistent with the structuand purpose of the Act for the state

commissions, which are tagstk with, at a minimum, hitrating or reviewing any

agreements relating to semti251(b) obligations, to alseview issues relating to
section 251(a) interconnection where issgting to both sets of obligations are
implicated in the sameequest for interconnection.

See CRC Comm’'26 FCC Rcd. at 12.

Having established that nothing in the Ac¢yents PUCO from adjudicating outstanding
issues within the Parties’ interconnectiomesggnent arising under Section 251(a), Defendant
PUCQO'’s factual determination thatframework should be estalblesl to route calls properly to
various PSAPs warrants the utmost defererma this Court. AT&T provides nothing of
substance to suggest tiRICO’s decision represents anythimg a reasonable structuring of
the interconnection terms supported by sufficiemievce in the record. As PUCO explains in

its brief, the requirement does not precludertbeessary input from the third-party PSAPs for

the contemplated arrangements. PUCO meralgred AT&T and Intrado to provide the
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necessary framework on their networks to fetg PSAP-to-PSAP call transfer capabilities in
preparation for the agreements. PUCO Brief at 30.

This Court finds PUCO'’s order that parteestablish a framework for facilitating third-
party transfer arrangements with prospectiveé@mer PSAPs was not amy way arbitrary or
capricious, and is a valid requirement. Colaive of AT&T’'s Complaint is dismissed.

2. Rates to be charged to Intraddor AT&T’s non-covered services

AT&T's final challenge, in Count Six of the Complaint, disputes the rate charging
scheme established by PUCO which orders Intrag@yoAT&T “the lowest rate in effect at the
time for Ohio CLECs” for services providég AT&T not contained in the interconnection
agreement. Complaint, 1 52. AT&T contetllst setting a mandatory charge violates the
FCC'’s “all-or-nothing” rule proibiting competing carriers like Intrado from adopting an isolated
rate from another carrier’s immnnection agreement with tHaEC. Like any other carrier,
argues AT&T, Intrado should be forced to negtithe rates of AT&T’s products or services
provided which are not covered by the agreement.

Defendant PUCQO'’s determinations on issueh |s rates to be charged between parties
to an interconnection agreenteme protected against secondggieg by this Court from all but
the most arbitrary exercises of its competetthanity. The Sixth Circuit has reinforced the
statements from commentators tHattricate matters, such as rate-setting and determining the
feasibility of regulatory mandates, lieymand the core of judicial competenceMich. Bell Tel.
Co, 323 F.3d at 352 (quoting Philip J. Weideederal Common Law, Cooperative Federalism,
and the Enforcement of the Telecom, XétN.Y.U. L. Rev. 1692, 1724 (2001¥ee alsaMich.
Bell. Tel. Co. v. Level 3 Communications, 12&8 F. Supp. 2d 891, 894 (E.D. Mich. 2002)

(stating “this court should noitss a surrogate piib utilities commission to second-guess the
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decisions made by the state agency to which Congress has committed primary responsibility for
implementing the Act.” (citation omitted)). &D’s order on rate-#iéng for services not
covered in the agreement will therefore be raiéal considerable deference by this Court.

“Interconnection” and “network elements’rgees provided to the competing carrier by
the ILEC pursuant to an imnnection agreement “must pevided ‘on rates, terms and
conditions that are just, reaste, and nondiscriminatory.”Bellsouth Telecomms., Inc. v.
Southeast Tel., Inc462 F.3d 650, 652 (6th Cir. 2006) (quoting 47 U.S.C. § 251(c)(2)(D); 47
C.F.R. 8 51.5). Additionally, the FCC'’s “all-or-ning” rule requires that if requesting carrier
“wants to adopt a term or service of an @8R agreement, it must opt in to the entire
agreement.”ld. at 654 (quotindReview of the Section 251 Unbundling Obligations of Local
Exch. Carriers 19 FCC Rcd. 13494, 13496 P 1 (2004)). The Sixth Circielfsouthstated
the rule as follows:

Under the all-or-nothing rule, ILECseaarequired to “make available without

unreasonable delay to any regtieg [CLEC] any agreemeitt its entiretyto

which the [ILEC] is a party that is ppved by a state commission . . . upon the

same rates, terms, and conditions as those provided in the agreement.” 47 C.F.R.

§ 51.809(a) (emphasis added).

Bellsouth Telecomm’s462 F.3d a654 (discussing the regulatorystory of the “all-or-nothing”
rule at length).

In the arbitration proceeding below, asuie 29(b) of the Arbitration Award, PUCO
determined that “in aituation where Intradorders a product or sace for which terms and
conditions are not contained in the interconio&cagreement,” Arbitration Award at *140, the
following rate scheme applies:

The Commission...will allow AT&T to chage Intrado what it charges CLECs for

the same product or service. HoweveATi&T has provisioned Intrado's order,
even though it agreed to reject suctless, the Commission finds that Intrado
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should only be required to pay the lowpste in effect at that time for Ohio
CLECs and not necessarily the generic rate.

Id.
AT&T alleges that the all-or-nothing ruteakes it unlawful for PUCO to allow Intrado

automatically to obtain the “lowest rates” atabished by other competing carrier's agreements
with AT&T for certain services napecifically listed or priceth the interconnection agreement,
without taking on that entire agreement. AT&Tief at 34. Defendant8UCO and Intrado deny
the applicability of the all-or-nothing rule RUCO’s decision on thissue. PUCO contends
that since it merely addressed rates for ses/putside the agreement, which AT&T has no
continuing obligation to provide, there was resulting prejudice to AT&T from its
adjudication. PUCO Brief at 29-30ntrado argues that the rukeonly concerned with products
or services “provided under an agreemeand PUCQO'’s decision expressly covers only
instances where the productsarvice in question is notgvrided for under the terms and
conditions of the interconneoti agreement and where AT&T hestablished no separate tariff
for the service elsewhere. Intrado Brief at 32.

The Court does not accept the logic behitchdo’s argument to ghextent Intrado is
suggesting that PUCOQO'’s order does not permitatidrto take advantage of another agreement’s
terms. The order allows that byquiring AT&T to charge Intido the rates for services supplied
by other CLEC agreements where there are no tenmntbose services within their agreement.
PUCOQO'’s argument is more apposite, howewreemphasizing that these rates are only for
services that AT&T provides Irgdo “even though it agreed to rejsuch orders.” Arbitration
Award at *140. AT&T even acknowledges in itsgRethat this provision requiring the lowest
price charged to any other carraly applies to orders faervices made “mistakenly” by

Intrado and provided “inadvertentlpy AT&T. AT&T Reply at 18. Intrado can hardly be said
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to be “seeking to avail itself of terms in [ahet] interconnection agreemt” where it did not
intend on AT&T providing the service or producBee Review of the Section 251 Unbundling
Obligations of Local Exchange Carrier$9 FCC Rcd. 13494 at P 1. Moreover, AT&T is free in
these circumstance reject future orders for the productservice until such time as terms and
conditions are incorporated into the intercection agreement,” Arbitration Award at *141, and
thus will not be in any way prejudiced by this pricing requirement, as it alleges.

The Court has no “reason to suspect tha{ftéCQO’s] interpretation does not reflect the
agency'’s fair and considered judgment on the matter in questiSee’Talk America, Inc. v.
Michigan Bell Telephone CAa31 S.Ct. 2254, 2263 (2011) (citation omitted). PUCO’s decision
to allocate rates for servicé3 &T chooses to provide to trado outside the scope of the
agreement at the lowest level of those chatgexther CLECs was accordingly not arbitrary and
capricious. AT&T’s claims are dezd, and Count Six is dismissed.

V. CONCLUSION
For the reasons stated above, this Caffirims the arbitration award of the Public
Utilities Commission of Ohio in htlisputed respects. Plaifis' Counts One through Six are

DISMISSED. This case is accordingiISMISSED in its entirety.

IT 1S SO ORDERED.

s/Algenon L. Marbley
Algenon L. Marbley

DATED: January 6, 2012
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