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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

THURGOOD LINEBARGER,
Plaintiff,
Case No. 2:10-cv-176
Judge Smith
V. Magistrate Judge Preston Deavers

HONDA OF AMERICA MFG., INC,,

Defendant.

OPINION AND ORDER

This matter is before the Court on Defendant Honda of America Mfg., Inctieiior
Summary Judgment (Doc. 49). This motion is fully briefed and ripe for digposiFor the
reasons that follow, the CoUBRANT S Defendant’s Motion for Summary Judgment.

l. Background

Plaintiff Thurgood Linebarger has worked for Defendant as a Production Assati
Defendant’s Marysville, Ohio, automobile assembly plant si988. As a Production Associate,
Plaintiff worked on a continually moving assembly line. Each Productioncigemerforms
certain job processes on the assembly line, and each workityst@alperform the assigned job
processes is dependant on those before him properly completing theirgebsa® Therefore,
when an assembly line worker leaves the moving line, such as to use the restroeomesmust
step in and perform his job processes. Finding a replacementésgunsibility of the Team
Leader, who either finds an associate to complete the job processes or colmpetesiself.

Defendant provides breaks to Production Associates during production. Plairkédvor
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on the first shift, which begins at 6:30 a.m. At 8:30 a.m., all Production Associetes ten-
minute morning break. Two hours later, from 10:30 a.m. to 11:00 a.m., the associates take a
thirty-minute lunch break. At 1:00 p.m., there is another ten-minute break.rSthehift ends at
3:00 p.m. Restrooms for associates at the Marysville facility are tbratke associate locker
rooms, near the lunchroom, and near the production floor. Plaintiff essirtirett it takes
approximately one minute to walk from his assigned production area to the nearestestr

Plaintiff was diagnosed with high blood pressure, or hypertension, in 1991. He takes
medication for this condition. The medical evidence indicates that he needs te mnamat
frequently than the average person because of this medication. This increased frequency in hi
need to urinate has created issues from Defendant’s perspective because of the nature of
Plaintiff's assembly line work. Throughout the years of Plaintiff's egmpknt with Defendant,
Defendant has expressed its concerns to Plaintiff regarding the frequency he nsedsh¢o
restroom. In 1999, Plaintiff attended an independent medical examination conducted by a
urologist, Dr. Paul Martin, who found no medical abnormality that would expla@goire an
increased need to use the restroom. Dr. Martin did find, however, that the dikestibya
Plaintiff could require an additional one or two breaks during the work day. Dr. Madin al
determined that Plaintiff could wait for a reasonable amount of time to be replaties lme
before using the restroom. Based on Dr. Martin’s assessment, Defendannadeded Plaintiff
with two additional paid breaks per shift of up to ten minutes per break.

In 2000, 2006, and 2008, Plaintiff was counseled regarding excessive restroom breaks and
at least one situation involving Plaintiff leaving his assigned positioroutithetting a

replacement, which caused five vehicles to pass without his assigned assemblgptoziags



completed. Then, in late 2009, management formally met with Plaintiff¢cassigheir
displeasure with the situation, in an attempt to get Plaintiff to limibreaks to the regularly
scheduled breaks and the two additional breaks. Plaintiff indicated to managementhaldhe
not proactively empty his bladder, as he would only use the restroom during brealet ithee f
physical urge to urinate.

In November 2009, Plaintiff submitted to Defendant a note from his treatingiphy®r.
Charles May, that stated that he “suffers from urinary frequency as a re$fidtdiitetic used to
treat his hypertension” and therefore he needs “bathroom privileges 4 timestpaueskdf
urinary frequency.” (Doc. 49-3). Because Defendant was already providing Plaintiffweith fi
opportunities to use the restroom (two accommodation breaks in addition toethecttpularly-
scheduled breaks), Steva Dye, a registered nurse employed by Defendant, contacted Dr. May to
seek clarification. Dr. May responded by essentially stating, in part, thatifPteaeds restroom
breaks when he has the urge to urinate, and that he has a need to urinate more frequently because
of his medications necessary for treatment of his hypertension.

Ms. Dye interpreted Dr. May's response as opining that Plaintiffighmsupermitted to
leave the assembly line whenever he felt the urge to urinate, on an untiasied Doug Bigler,
the head of Defendant’s Restriction Placement Department, determined that a request for
unlimited restroom breaks would require another associateftrmpePlaintiff's job duties
whenever he leaves for the restroom and could not reasonably be accommodated cpatiderin
of Defendant’s Production Associate positions are tied directly to the producéon li
Consequently, Defendant placed Plaintiff on medical leave of absence. Defendant informed

Plaintiff that he could return to work when he is able to meet the accommodédgiadddy it.



On February 25, 2010, Plaintiff initiated this action against Defendant. Plaietiés
that Defendant discriminated against him on the basis of his disabihblation of Ohio law,
that Defendant’s actions violate the Family and Medical Leave“BRML(A”), and that
Defendant violated the Employee Retirement Income Security Act (“ERISA”).

After Plaintiff initiated this lawsuit, Ms. Dye sent a letter to Pl#inffering to make an
incontinence product such as DEPEND® for men available to him at work. Ms. Dye further
indicated in the letter that Defendant viewed the availability of amimeance product, in
conjunction with the two additional breaks, as an effective accommodation to his alleged
disability. Plaintiff did not return to work to try this proposemtommodation. A few weeks
later, Defendant’s counsel sent an email to Plaintiff's counsel reitgf2gfendant’s proposed
accommodation. The emalil clarifies that Defendant wiisguwo provide the incontinence
product, and permit Plaintiff to have two additional breaks, as an accommodatiodegrovi
Plaintiff agreed to use the restroom during the three regularly scheduled breaks.

Plaintiffs counsel sent an email to Defendant rejecting the accommodation. @&ihe em
indicates that Plaintiff would agree to four additional unscheduled breaks, and that the
incontinence product would be inappropriate for someone like him who suffers fir@euent
need to urinate, and not incontinence. The emalil further indicates that Plaintdf agvak to use
his scheduled breaks to urinate as much as possible in order to reduce the need for unscheduled
breaks to four per shit.

Defendant’s counsel again emailed Plaintiffs counsel regarding the accommosi&i®n i
The email rejected Plaintiff's proposed accommodation, stating that there is malrbedis to

support the position that Plaintiff needs four unscheduled restroom breaks, mreiditie three



regularly scheduled breaks. The email also reiterated Defendant’s position on thableasss
of its proposed accommodation, which had not changed. Plaintiff's counseidedpo this
email, stating that Plaintiff would use the scheduled breaks to urinate as much as jposgitde,
he would still need four additional breaks.

On January 27, 2011, Dr. May testified that the use of an incontinence product by Plaintiff
IS unnecessary and inappropriate because he does not have incontinence, just a naéal to urin
more frequently due to the medications. Dr. May also testliedgever, that Defendant’s
proposal, which would provide five opportunities for Plaintiff to use theaest during a shift,
would be reasonable based on his treatment and understanding of 'Blearidition.

In February 2011, Defendant engaged a board-certified urologist, Dr. Michael B. Hallet,
to evaluate Plaintiff and his medical situation. In a report dated February 21, 2011, &r. Hall
concluded that Defendant was providing Plaintiff with a sufficient number of breakder to
urinate. Dr. Hallet also opined that Plaintiff's frequency problem at work woulal @pely
eliminated if he adjusted the time of day he took his diuretic medication.

On March 10, 2011, Ms. Dye sent another letter to Plaintiff urging him to d@ttemp
return to work under the accommodation previously outlined by Defendant — the tiedealed
breaks in addition to two unscheduled breaks. Plaintiff did nobnesto this letter, but later
called Defendant. In response to this call, Ms. Dye sent another leRkirtbff on November 4,
2011, informing him that Defendant’s position remained the same regarding fiused
accommodation. Ms. Dye encouraged Plaintiff to return to work and try the proposed
accommodation, but Plaintiff did not return to work.

On November 8, 2011, Plaintiff submitted a certification form signed by Dr. May which



provides that he is incapacitated from daily activities due to “hypot@nand “urinary

frequency” for approximately 15 minutes, 10 to 25 times per week. On November 28, 2011, Ms.
Dye sent another letter to Plaintiff stating Defendant’s position llesh¢commodation it had

been offering satisfied and exceeds Dr. May’s requested accommodation. As of December 15,
2011, Plaintiff had not responded to this letter or returned to work.

Defendant moves for summary judgment on all claims. This motion isdbaeid ripe for
disposition.

. Summary Judgment Standard

The standard governing summary judgment is set forth in Rule 56 of the FedesabR
Civil Procedure, which provides that “[t]he court shall grant summary judgmiret thovant
shows that there is no genuine dispute as to any material fact and the movaiedstentit
judgment as a matter of law.”

Summary judgment Wnot lie if the dispute about a material fact is genuine; “that is, if
the evidence is such that a reasonable jury could return a verdict for the mghpaoty.”
Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986). Summary judgment is appropriate,
however, if the nonmoving party fails to make a showing sufficient to esstabé existence of an
element essential to that party’'s case and on which that party withHeeburden of proof at trial.
See Muncie Power Prods., Inc. v. United Techs. Auto.,388.F.3d 870, 873 (6th Cir. 2003)
(citing Celotex Corp. v. Catretd77 U.S. 317, 322 (1986pee also Matsushita Electric
Industrial Co., Ltd. v. Zenith Radio Corpl75 U.S. 574, 588 (1986).

When reviewing a summary judgment motion, the Court must view all the factsnewid

and any inferences that may permissibly be drawn from the facts, in faver miimoving party.



Matsushita 475 U.S. at 587. The Courilwiltimately determine whether “the evidence presents
a sufficient disagreement to require submission to a jury or whether ibigessided that one
party must prevail as a matter of lawLiberty Lobby 477 U.S. at 251-53. Moreover, the
purpose of the procedure is not to resolve factual issues, but to determine if thereliage gen
issues of fact to be tried.ashlee v. Sumner570 F.2d 107, 111 (6@ir. 1978). The Court’s
duty is to determine only whether sufficient evidence has been presented to madgetoé fgct
a proper question for the jury; it does not weigh the evidence, judge thalityexfilvitnesses,
or determine the truth of the mattdriberty Lobby 477 U.S. at 249/Veaver v. ShadoaB40
F.3d 398, 405 (6t@ir. 2003).

In responding to a summary judgment motion, the nonmoving party “caryonrthe
hope that the trier of fact will disbelieve the movant’s denial of gutisl fact, but must ‘present
affirmative evidence in order to defeat a properly supported motion for summary judgment
Street v. J.C. Bradford & Cp886 F.2d 1472, 1479 (6€iwr. 1989)(quotingLiberty Lobby 477
U.S. at 257). The existence of a mere glardf evidence in gpport of the opposing party’s
position is insufficient; there must be evidence on which the jury could @agdind for the
opposing party.Liberty Lobby 477 U.S. at 252. The nonmoving party must present “significant
probative evidence” to demonstrate that “there is [more than] some metaptigsiobhs to the
material facts.”Moore v. Phillip Morris Companies, Inc8 F.3d 335, 340 (64@ir. 1993). The
Court may, however, enter summary judgment if it concludes that a fair-minglexbud not
return a verdict in favor of the nonmoving party based on the presentedaitliberty Lobby
477 U.S. at 251-5%ee also Lansing Dairy, Inc. v. Es@39 F.3d 1339, 1347 (6€@ir. 1994).

Moreover, “[t]he trial court no longer has a duty to search the entire rexesiablish



that it is bereft of a genuine issue of material faStieef 886 F.2d at 1479-80. That is, the
nonmoving party has an affirmative duty to direct the court’s attention te gpexific portions
of the record upon which it seeks to rely to create a genuine issue of material f&cMorris,
260 F.3d 654, 665 (6tir. 2001).
IIl.  Discusson

Plaintiff asserts claims of disability discrimination in violation of Ohio,lawlation of the
FMLA, and violation of ERISA. These claims will be discussed in turn.

A. Disability Discrimination

Plaintiffs Complaint alleges that Defendant “discriminated againgttfidy failing to
reasonably accommodate Plaintiff with the necessary bathroom breaks outsslearfal break
times caused by treatment of Plaintiffs condition,” and that Defaridéscriminated against
Plaintiff by putting him off of work without pay in retaliation for Plainsffliling of a Charge of
Discrimination with the @RC.” (Compl., §135-36).

1. Failureto Accommodate

Ohio Revised Code § 4112.02 prohibits employers fromigig@ting against any person
with respect to the “terms, conditions, or privileges of employnwerény matter directly or
indirectly related to employment,” on the basis of that persaseditity. Ohio Rev. Code §
4112.02(A).

In order to establish prima faciecase of disability discrimination under the Americans
with Disabilities Act (“ADA”) for failure toaccommodate, a plaintiff must show that: (1) he is
disabled within the meaning of the ADA, (2) he is otherwise qualifiethi®iposition, with or

without reasonable accommodation; (3) his employer knew or had reason to kndwisibou



disability; (4) he requested accommodation; and (5) the employer failed to provide the
necessary accommodatiolMyers v. Cuyahoga Cntyl82 F. App’x 510, 515 (6th Cir. 2006)
(citing DiCarlo v. Potter 358 F.3d 408, 419 (6th Cir. 2004)). Disanation claims brought
under Ohio law are analyzed in the same manner as discrimination claugbtibuader federal
law. Brenneman v. MedCentral Health Sy&66 F.3d 412, 418 (6th Cir. 200#lumbers &
Steamfitters Joint Apprenticeship Comm. v. Oh. Civil Rights Com#if2InN.E.2d 128, 131-32
(Ohio 1981).

Defendant argues that Plaintiff is not disabled within the meaning of the ADA, and th
even if he is considered disabled, it has provided a reasonable accommodation. Dalemdan
argues that Plaintiff caused a breakdown in the interactive process of determining anatppropri
accommodation by refusing to try to abide by the accommodation offered bydBetferiPlaintiff
argues that he is disabled within the meaning of the ADA, that he was qualified fdp tlee@s
working with a reasonable accommodation, that Defendant unreasonably denied hifoequest
restroom breaks as needed, that Defendant ended the interactive process by placing him on
medical leave, that the Court should not consider Defendant’s alleged attemptirtoectite
interactive process after the filing of the lawsuit, that Defendamtposal that he wear an
incontinence product was inappropriate, and that allowing him to take bathroom brea&dexs n
does not pose an undue hardship to Defendant.

Plaintiff's claim that Defendant discriminated against him by failing t@osodate his
purported disability fails for the simple reason that, even assumingifPfagets the definition of
disability under the ADA, Defendant provided Plaintiff with a reabta@ccommodation for his

condition. In a reasonable accommodation challenge, the plaintiff “beargigdduniden of



proposing an accommodation and showing that that accommodation is objectivelploEason
Kleiber v. Honda of Am. Mfg., Inc485 F.3d 862, 870 (6th Cir. 2007). In order for
accommodations to be reasonable, the plaintiff must point to some evidenceoteslata that

the same were “necessary accommodations in light of her pHysitations.” Nance v.

Goodyear Tire & Rubber Cp527 F.3d 539, 557 (6th Cir. 2008). Here, Plaintiff fails to present
evidence showing that Defendant failed to provide a necessary accommodatiainahHig
physical limitations.

Plaintiff has presented evidence showing that the medication he takes fqueriehgion
requires him to use the restroom more frequently than would be the case if he diceribet
medication. Plaintiff alleges that Defendant has not provided a reasonable acatiomior
this circumstance. The evidence does not support this allegation. Dr. May,fBl&iaating
physician, testified that Plaintiff needs to urinate 10-25 times per week at work duenediaal
situation. But Defendant’s proposed accommodation would permit Plaintiff toeufivetimes
during his shift, at three regularly scheduled breaks plus two unscheduled breaks. &herefor
under Defendant’s proposed accommodation, Plaintiff would have the opportunityatie @5
times at work during a five-day workweek, which is consistent witimtiffa treating physician’s
assessment.

Furthermore, there is no medical evidence indicating that if Plaintiff pre§c{aven if he
did not feel the urge to urinatemptied his bladder at every one of the five breaks that would be

provided to him under Defendant’s proposed accommodation, he would need additional breaks as

! There is no medical evidence that Plaintiff is unable to empty his bladder if he does no
have the “urge” to go to the restroom.
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an accommodation. Dr. May has testified that Plaintiff should be ablettmtge restroom “as
needed,” or when he has “the urge to urinate.” (May Dep., pp. 52-53). But he also clarified that
generally all persons should be able to go to the restroom whenever theg fegjeho do so.
Thus, Dr. May's opinion that Plaintiff should be able to go tor&dstroom when he has the urge
to urinate is consistent with his opinion that this rule should ap@l persons, demonstrating
that Plaintiff is not unique in this sense. Similarly, Dr. May testified traanti# does not have an
incontinence problem, and that any proposal to have Plaintiff wear an incoatpreauct would
be completely inappropriate. In view of this evidence, one could conclude thatfPiamt
reasonable physical control over the emptying of his bladder.

In the final analysis, no jury could reasonably conclude that Defendant fajpedvide a
reasonable accommodation for Plaintiff's condition.

Moreover, the Court notes that Plaintiff's argument that Defendant caused a breakdown in
the interactive process is untenable. Defendant placed Plaintiff on medical leausairy 2010
in response to Dr. May's statement that Plaintiff should be pexrtitt take a restroom break
whenever he had the urge to urinate. After Plaintiff was placed on medical leave, Defendant
continued to engage in the interactive process in an effort to find a solution toblerpof
Plaintiff needing to take unscheduled breaks during production on the assembly line. tisiring
process, Defendant set forth the proposed accommodation allowing Plairgketthe two
unscheduled breaks, with the understanding that Plaintiff would empty his bladder atadilevalil

breaks’> Defendant also indicated that it would provide an incontinence product to Plaintiff if

2The Court is not persuaded by Plaintiffs argument that interactions between counsel
regarding accommodations are not admissible evidence in view of Federal RuleeoicEVI@8,
which generally prohibits the introduction of evidence regardingsoffecompromise or

11



needed. As to the offer to provide the incontinence product, Plaintiff stréyyaogises that he is
not incontinent and his physician stated that it would be medical inappropridienfto wear
such a product. Even so, Defendant was not proposing to require Plaintiff to wear such
product, but was reasonably attempting to find an amicable solution tsuke is

To the extent there was a breakdown in the interactive process, it was not caused by
Defendant failing to act in good faith. Defendant repeatedly communiagtte&laintiff
regarding his restrictions, and it developed accommodations that were reasorsibtemowith
the medical evidence that Plaintiff had submitted, including his treating pinysiassessment of
his limitations® There is no evidence, however, that Plaintiff attempted to limit hitkérte the
five provided, by proactively emptying his bladder, or at least attempting ty éisfdiladder, at
every provided break. In other words, Plaintiff did not give the facially reagonabl
accommodation proposal a chance, which is fatal to his failure to accommodateSgaim
Turner v. Fleming Companighlo. 98-5065, 1999 WL 68580 (6th Cir. 1999) (unpublished table
decision) (holding that the plaintiff could not hold out for the accommodagiquréferred despite
being offered a facially reasonable accommodation).

2. Retaliation

Plaintiff has abandoned his claim that Defendant retaliated agam$br filing a charge

settlement, as these communications were made in an effort to reach a consensu®oaldereas
accommodation.

% The Court makes no finding as to the significance of Defendant’s offer of ipigpwia
incontinence product, because even if such a product was unnecessary and Plaintiff gdis refus
to use such a product, Defendant’s offer to increase Plaintiff's breaks during a it t
provided that Plaintiff proactively emptied his bladder at every break, was facially abkeson
under the circumstances.

12



of discrimination. Plaintiff argues, however, that Defendant é@gkilunreasonable animus
toward him due to his request for a reasonable accommodation. To estphlish &aciecase
of retaliation under Ohio law, a plaintiff is required to demonstrate that:e(éh¢paged in a
protected activity, (2) the defending party was aware that the claimant had engaged in that
activity, (3) the defending party took an adverse employment action against thgesmplad (4)
there is a causal connection between the protected activity and adverselamtkett v. Marsh
USA, Inc, 354 F. App’x 984, 997 (6th Cir. 2009) (citi&&reer-Burger v. Temes879 N.E.2d
174, 180 (Ohio 2007)).

The Court finds as unpersuasive Plaintiff's argument that Defendant retaliatest adgai
because he requested accommodations for his condition. To support this argumgifft, Plai
asserts that Defendant has exaggerated negative facts radtingequests to take restroom
breaks and the disruption these requests caused. Plaintiff argues that Defendant’®wamairdus t
him culminated in him being @ated on medical leave. Plaintiff's argument is largely based on
speculation, insofar as he attributes Defendant’s decision to place him on rfeatedb
animosity toward him. The undisputed facts demonstrate that Defendant placed Paintiff o
medical leave based on its determinations that Plaintiff was effectagghgsting unlimited
restroom breaks, and that this circumstance could not be accommodated. To atigibute th
decision to animosity is simply not based on evidence or fact.

B. FMLA*

“In response to Defendant’s Motion for Summary Judgment, Plaintiff fledponse in
opposition to the motion and a purported “Cross-Motion for Partial Summary datdém
Liability on his Claim that Defendant Violated the Family Medical Leave’A(Doc. 50). While
Plaintiff purports to move for summary judgment in his favor on his FMlafn, there are three
problems with his motion. First, the motion was filed beyond the dgneen deadline to file any

13



The FMLA provides that it is “unlawful for any employer to interfere witlstnan, or
deny the exercise of or the attempt to exercise, any right provided in thigagtds¢ch29 U.S.C.
8§ 2615(a)(1), and that it is “unlawful for any employer to discharge or in anyrodrerer
discriminate against any individual for opposing any practice made unlawtduiktsubchapter.”
29 U.S.C. § 2615(a)(2). Thus, an employer may not interfere with an employee’s FMIsforight
retaliate against an employee for taking FMLA leakeinter v. Valley View Local Schops79
F.3d 688, 690 (6th Cir. 2009ee Edgar v. JAC Prods., Ind43 F.3d 501, 507 (6th Cir. 2006)
(recognizing that subsections (a)(1) and (a)(2) of 29 U.S.C. § 2612 establisistinai theories
of recovery under the FMLA: those of entitlement (interference) and oft&in).

Plaintiff asserts claims under the FMLA for interference and retaliati@ntif alleges
that Defendant violated the FMLA by (1) not designating his unscheduled redireaks as
FMLA leave time, (2) not allowing those breaks, and (3) for penalizmddr taking those
breaks. Defendant argues that Plaintiffs FMLA claim fails because his increasemurinat
frequency condition does not constitute a “serious health condition” tiddrsehim

“‘incapacitated,” and therefore he was not entitled to FMLA leave.

1. Interference
To establish an interference claim under the FMLA, Plaintiff must prove fh)dte(is an

“eligible employee,”(2) Defendant is an “employer,” (3) he was entitled t@ leader the FMLA,

dispositive motionssgeDoc. 48). Second, Plaintiff does not present any substantive argument
for why he is entitled to summary judgment on this claim. And finally, mlettanding these
issues, this motion is meritless because Defendant is entitled to sujmdgamegnt on this claim

for reasons expressed herein.
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(4) he gave Defendant notice of his intention to take leave, and (5) Detfelestged him the
FMLA benefits to which he was entitle&ee Cavin v. Honda of Am. Mf§46 F.3d 713, 720
(6th Cir. 2003). A precondition to bringing either an interference or raalieause of action is
the requirement that the plaintiff suffer from a serious health condhat renders him unable to
perform his job.Id. (citing 29 U.S.C. 8§ 2612). Whether éiness qualifies as a serious health
condition under the FMLA is a legal question which this Court must deter Madoffe v.
Safelite Solutions, LLNo. 2:06-cv-771, 2008 WL 755182 (S.D. Ohio Mar. 21, 2008) (Frost,
J).

The FMLA entitles a qualifying employee to up to twelve weeks of unpaid leave each year
if, among other things, the employee has a “serious health condition that hrelkesployee
unable to perform the functions of the position of such employee.” 29 U.S.C. § 26[(2(ga)(1
A “serious health condition,” is defined as “an illness, injury, impairmemnphgsical or mental
condition that involves (A) inpatient care in a hospital, hospice,smawetial medical care facility;
or (B) continuing treatment by a health care provider.” 29 U.S.C. § 2611(11).

A serious health condition involving continuing treatment by a health cavelpr
includes any “period of incapacity or treatment for such incapacity due to a chronis $ewadii
condition.” 29 C.F.R. 8§ 825.115(c). The term “incapacity” means ffityaio work, attend
school or perform other regular daily activities due to the seriealthhcondition, treatment
therefore, or recovery therefrom.” 29 C.F.R. § 825.113(b). A “chronic semalth lcondition
is one which: (1) Requires periodic visits (defined as at least twice a year) fareinéaly a
health care provider . . . , (2) Continues over an extended period of time (incleclingng

episodes of a single underlying condition); and (3) May cause episodic fathex tontinuing
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period of incapacity (e.g., asthma, diabetes, epilepsy, etc.).” 29 C.F.R. § 825.115(c).
Incapacitation for the purposes of the FMLA “does not mean that, in the employee’s
judgment, he or she should not work, or even that it was uncomfortable oran@mvor the
employee to have to work. Rather, it means that a ‘health care provider’ has detdnatined t
his or her professional medical judgment, the employee cannot work (or could netdr&ed)
because of thiiness.” Alston v. Sofa Express, In€ase No. 2:06-cv-0491, 2007 WL 3071662,
*8 (S.D. Ohio Oct. 19, 2007) (Graham, J.) (quotigen v. Ohio Edison Ca®79 F. Supp.
1159, 1166 (N.D. Ohio 1997)).

Title 29 U.S.C. § 2612(b) provides that an employee that meets the requirement of
Section 2612(a)(1)(D) may be entitled to FMLA leave “intermittently or on a redeaed |
schedule when medically necessary.” The corresponding regulations definaitietarleave”
as:

leave taken in separate periods of time due to a single illness or infhey, tfzan

for one continuous period of time, and may include leave of periods from an hour

or more to several weeks. Examples of intermittent leave would include leave

taken on an occasional basis for medical appointments, or leave taken several days

at a time spread over a period of six months, such as for chemotherapy.

29 C.F.R. 8 825.800. For “intermittent leave” for a medical need to be appropriate, “ltenust
that such medical need can be best accommodated through an intermittent or reduced leave
schedule.” 29 C.F.R. § 825.202(b).

Plaintiff asserts that he suffers from severe chronic high bloegspre. As part of his

treatment for this condition, he takes prescription medication that iesrdasfrequency in

which he needs to urinate. In connection with that increased frequency, Plaintiftedquese

breaks than Defendant is willing to provide. Plaintiff contends tateljuests for unscheduled

16



breaks should be considered FMLA intermittent leave time. In support afgusents, Plaintiff
citesCollins v. U.S. Playing Card C0466 F. Supp.2d 954 (S.D. Ohio Nov. 6, 2006) (Dlott, J.),
which involved a diabetic employee who sought intermittent leave under the FMLAaftk s
breaks to help control his blood sugar level and avoid passingdwtt 967. InCollins, the

court resolved that, when medically necessary, an employee may be entitled tatteneteaves
of only a few minutes in duration.Id. at 966.

Plaintiff's arguments are unpersuasive as Plaintiff's asserted need to frequertly use t
restroom during his shift on the assembly line does not render him “ineapdtitinder the
FMLA. When a person takes a break from work or other daily activity to perform thesagces
bodily function of urinating, that does not render the person “incapacitatedyydba break.

Thus, the need to urinate is obviously not a serious health condition.ooréhe need to

urinate more frequently does not in itself transform this need to a séealth condition — it just
means the person must take more breaks from daily activities or works cArd, this increase in
frequency creates an inconvenience that can become problematic at work, especially when the
nature of the employment position generally requires the worker’s aahfiresence at a certain
location, such as along an assembly line.

In this case, Plaintiff is medically able to be present at work, but he seeke todee
breaks than permitted by his employer. There is no evidence that Plaintiff canoathgbd
essential functions of his job despite his condition. Thus, Piginequest to take restroom
breaks beyond the number medically necessary is merely a matter of coceeriarthermore,
this case is distinguishable frdbollins because there was evidence in that case that the snack

breaks were medically necessary to keep the employee from passing out, or becoming
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incapacitated. In the case at bar, however, there is no medical evidence that Btpinmtgsr
more restroom breaks than what Defendant was willing to provideumnRlaintiff's request to
go to the restroom more frequently due to his treatment for chronic highfnlesslire does not
render him “incapacitated,” intermittently or otherwise, under the FMLA.
2. Retaliation

To establish @rima faciecase of unlawful retaliation under the FMLA, Plaintiff must
show that: (1) he availed himself of a protected right under the FMLA, (2) Defekaamtof his
exercise of a protected right, (3) he was adversely affected by an employment decision made by
Defendant, and (4) there was a casual connection between the exercise of the protected right and
the adverse employment actio8krjanc v. Great Lakes Power Serv. (¥2 F.3d 309, 314 (6th
Cir. 2001). Because Plaintiff was not entitled to leave under the FMLA, he did not agailfhim
of a protected right under the FMLA. Therefore, he cannot show that Defendaatea@tali
against him in violation of the FMLA.

For these reasons, Plaintiffs FMLA claims fail as a matter of law.

C. ERISA

Section 510 of ERISA states: “It shall be unlawful for any person to dischamge, fin
suspend, expel, discipline, or discriminate against a participdognaficiary . . . for the purpose
of interfering with the attainment of any right to which such partitipsay become entitled”
under an employee benefit plan. 29 U.S.C. § 1140. In order to state a claim under 8 510, the
plaintiff must demonstrate through either direct or circumstantial evidence ¢hdeféndant had
a “specific intent to violate ERISA .Smith v. Ameritechl29 F.3d 857, 865 (6th Cir. 1997). In

the absence of direct evidence, the plaintiff can estabpsima faciecase under § 510 by
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showing the existence of “(1) prohibited employer conduct (2) taken for the purposerfefing
(3) with the attainment of any right to which the employee may become entittedAlthough it
is not part of thgorima faciecase, a plaintiff must demonstrate a “causal link” between the
adverse employment decision and the loss of benefits in order to establish a 8®10@icl&ee
Mattei v. Mattej 126 F.3d 794, 808 (6th Cir. 1997) (requiring that to establish a violation of 8§
510, a plaintiff must produce evidence indicating a causal connection between a defendant’s
challenged action and its interference with the plaintiff's abilityetzeive an identifiable benefit).
Plaintiff alleges that Defendant violated ERISA by taking an adverse action dgainst
because he “posed a threat of significantly greater usage of ERISA benefits M@h: in
Response, p. 18). In support of this claim, Plaintiff asserts as follows: e paascipant in
Defendant’s health benefits plan, Defendant is a fully self-insured dreitytilized that plan in the
treatment of his chronic high blood pressure, he presents a significaiat agéil himself of
significantly more benefits in the future, he was placed on medical leave, and theausal
connection between his risk for significant future use of benefits ampdalsment on medical
leave. Plaintiff asserts that, based on these circumstances, a jury could coadtDadathdant
“acted as any insurance company would to eliminate and/or lesseh ktg getting Linebarger
off of its insurance rolls at the earliest possible date.” (Pl.’s Memespéhse, p. 19) (citing
Jackson v. Service Engineering, In@6 F. Supp.2d 873 (S.D. Ind. 2000) (finding that the
plaintiffs ERISA and ADA claims survived summary judgment where a reasonaleffact
could find that the defendant fired the plaintiff to remove the burden otfatadical expenses)).
Plaintiff does not cite to any evidence showing that Defendant’s decision to dauéfPI

on medical leave was motivated by an intent to reduce anticipatory benefits td be pai
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Plaintiff's behalf in the future. Moreover, Plaintiff does not aitgy evidence disputing the
testimony of Mr. Bigler, who decided that Plaintiff would be placed on medical leave, thatl he
no access to nor knowledge of health care expenditures on behalf of Plaintiff.

Plaintiff's reference t@dacksons unavailing Bcause the facts in that case are not
analogous to the case at bar.Jatksonthere was evidence that the employer considered
escalating health care costs associated with the plaintiff in deciding to fire thefpl&otif
example, the employer’s president said in a meeting that something needed to be dotie abou
health care costs associated with the plaintiff and his ailing anfé the president had earlier
indicated that termination of the plaintiff was an option to solve this prolfiee idat 876-77.
Here, there is no such evidence; consequently, Plaintiffs ERISA claim respgoulation, which
IS not enough to get past summary judgment. As previously observed by Judge €oosts if
were to adopt Plaintiff's reasoning, “any employee who utilizes her employtissseed benefit
plans and who is ultimately terminated could bring an ERISA discrimmalzom on the theory
that the employer ‘may’ have been motivated by a desire to reduce its medicas lwerstd.”
Wills v. Honda of America Mfg., IndNo. 2:11-cv-717, 2011 WL 6934502, at *2 (S.D. Ohio
Dec. 30, 2011) (finding such an allegation to be insufficient to withstand a motismiss).

Accordingly, Defendant is entitled to summary judgment on Plaintiff's ERIIG#n.

IV. Conclusion

For the foregoing reasons, the COBRANT S Defendant’s Motion for Summary
Judgment (Doc. 49).

The Clerk shall remove Document 49 from the Court’s pending motions lis

The Clerk shall remove this case from the Court’s pending cases list.
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IT ISSO ORDERED.

g/ George C. Smith

GEORGE C. SMITH, JUDGE
UNITED STATESDISTRICT COURT
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