Bethel v. Warden Ohio State Penitentiary

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION AT COLUMBUS

ROBERTBETHEL,
Petitioner, Case No. 2:10-cv-391
: District Judge Michael R. Barrett
-VS- Magistrate Judge Michael R. Merz

DAVID BOBBY, Warden,

Respondent.

DECISION AND ORDER DENYING MOTIONS FOR DISCOVERY
AND TO STAY

This habeas corpus case under 28 U.S.C. § &2bdfore the Courdn Petitioner Robert
Bethel’'s Renewed Motion for Leave to Conducsdivery (Motion for leave, ECF No. 120) and
a Motion to Stay Federal Habeas Proceed(iMystion to Stay, ECF N. 125). The Respondent
Warden opposes BOTH (Memaos. in Opp., ECF N&%) and Petitioner haiefd replies in support
(ECF Nos. 123, 127). For the reasons set fbelow, Petitioner's Motion for Discovery and

Motion to Stay are DENIED.

RELEVANT FACTUAL BACKGRO UND AND PROCEDURAL HISTORY

Petitioner previously filed a Motion for Evideary Hearing as tbis Fifteenth Ground for

Doc. 128

Relief—that he “was denied due process and a fair trial under the Sixth and Fourteenth

Amendments when the state failed to provide With favorable evidence that was material to his
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defense.” (Decision and Order, ECF No. 96, F&y8535, quoting First Amended Petition, ECF
No. 48, PagelD 650, citingrady v. Maryland 373 U.S. 83 (1963)). On May 1, 2017, the
Magistrate Judge denied that motion, finding the Fifteenth Ground to be procedurally defaulted.
Id., Page ID 8545. On July 27, 2017, the Magistiatdge issued a Supplemental Opinion (ECF
No. 106), noting that Ohio state courts—sfieally, the FranklinCounty, Ohio, Court of
Common Pleas and the Thriistrict Court of Appeals—had aehed the merits of Petitioner’s
Bradyclaim. Id., Page ID 8650, citing State Court Regd&@F No. 11-2, Page ID 206. Common
Pleas Judge Richard Frye found that Petitiondrri@ been diligent in discovering the report of
Bureau of Alcohol, Tobacco, drFirearms (“ATF”) Special Agnt Daniel F. Ozbolt (“Ozbolt
Report” or “ATF Report”); moreover, he foumb “evidence that th&TF Report was either
intentionally suppressed or in a file whdtesimply was overlooked by the prosecutors or
Columbus Police. The ATF Report did not menfibn Bethel at all.” (State Court Record, ECF
No. 11-2, Page ID 206). Finally, the trial courhcluded that the Ozbolt Report was not material,
as “[n]Jo new avenue was suggested by the &REport on how to convincingly attack [police
informant Donald] Langbetfi]” and that

Considering the entire record, includilgethel’'s own statements admitting to

killing Reynolds and Hawks and the magé¢rrariance between the alleged crime

memorialized in the ATF Report and the crimes as they occurred here, a new trial

for Bethel would not be appropriatélhe court’s confidence in the outcome of
defendant Bethel’s trial has not been undermined

Id., Page ID 206, 207 (emphasis added). The Tergtri@iaffirmed the tal court’'s decision.

State v. Bethell0" Dist. Franklin No. 09-AP-924, 2010-Ohio-3837 (Aug. 17, 2010).

1 Langbein, in exchange for a more lenient sentence, agreed to cooperate with police by wearing a wire while speakirg, wittoBe#te inculpatory statements that he killed
James Reynolds (“Reynolds”) and Shannon Hawks (“Hawks”) with a 9 mm handgun (State Court Record, ECF No. 11-2, PagedbelO8)asRonvicted of the aggravated
murders of Reynolds and Hawks and was sentenced to d&ttte v. Bethell10 Ohio St. 3d 416, 2006-Ohio-4853, T 1.
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“The Magistrate Judge foundahthe premise of the Motidior Discovery was that the
Ozbolt Report waBrady material[,] and that [that] preng@svas undermined by the Ohio courts’
decision that it was not, a conclusion entitled to [Antiterrorism and Effective Death Penalty Act of
1996, Pub. L. 104-132, 110 Stat. 1214 (‘AEDPA’)fatence.” (Supp. Opinion, ECF No. 106,
Page ID 8651, citing Decision am@rder, ECF No. 69, Page ID 8303). He also reiterated his
earlier finding that PetitionerBrady claim was procedurally defied, based on the trial court’s
finding that he had not demonstrated due diligeasehe waited almost five years from the date
of his conviction to make the plib records request for the OZzb&eport, and more than five
months from the time he got the report (NovemB008) before moving for a new trial (April
2009). Id., Page ID 8655, citing Stateourt Record, ECF No. 11-2, ¢g&alID 203-06; Decision
and Order ECF No. 96, Page ID 8545.

Petitioner objected to bothe initial and supplementakdisions, ECF Nos. 100, 111, and
on March 18, 2018, Judge Barrett sustained in gradtoverruled in part Petitioner’s objections
(Opinion & Order, ECF No. 118, Pagie 8718). The Coumoted the Tenth Btrict’s recitation
of the evidence introduced against Petitioriecluding his statement to his then-girlfriend,
Theresa Cobb Campbell, that he and co-defenaeimy Chavis had kil Reynolds and Hawks,
and his proffer, made as parta{subsequently-voided) plea agment, in which he described in
detail his commission of the mders (along with Chavis)d., Page ID 8722-23, citing State Court
Record, ECF No. 11-4, Page ID 236-37, 243. In lght(a) that strong evidence; (b) vigorous
cross-examination of Langbein Bgtitioner’s counsel; and (c) the fact that the Ozbolt Report did
not contain statements in which Langbein actuadignitted involvement in the murders, the Tenth
District found that the Ozbolt RRert was not material (Sta@ourt Record, ECF No. 11-4, Page

ID 243-44;see also Eakes v. Sextdwo. 14-5017, 592 F. App'x 422, 427-28"(Gir. 2014),



quotingUnited States v. Sip888 F.3d 471, 478 {5Cir. 2004) (impeachment evidence is material
for Brady purposes only if it “would seriously undeima the testimony of a key witness on an
essential issue or there is noosiy corroboration[.]”). The Magistrate Judge concluded that the
state court decision was not amreasonable application ofedrly established federal law
(Decision and Order, ECF No. 96, Page ID 85889 28 U.S.C. § 2254(d)(1)), and Judge Barrett
found “that the Magistrate Judgadsder was not clearly erroneousaantrary to law.” (Opinion

& Order, ECF No. 118, Page ID 8724).

Judge Barrett also held that the Magistratielge’s conclusion thahe Tenth District
properly found that the Ozbolt Report was nopgessed by the State of Ohio “was not an
unreasonable determination of thet&” (Opinion & Order, ECF bl 118, Page ID 8724). Inits
decision, the Tenth District noted that t@ebolt Report was “titled ‘CHAVIS, Jeremy’ and
mal[de] no reference whatsoever” to Petitiorzer] there was no evidence of when, if ever, the
Report was transferred from ATF to the Columbus Police and placed in Petitioner’s file. The State
had no duty to disclose informati that was only in the possessuafrfederal authorities. Thus,
Petitioner had presented no evidence thatState actually suppressed the Repdtit, quoting
State Court Record, ECF No. 11-4,gedD 242. Further, the TdnDistrict held, even if the
Ozbolt Report had been suppressed, there wasasomable probability that its disclosure would
have resulted in “a different ttiautcome[.] . . . Thus, we find rradyviolation[.]” State Court
Record, ECF No. 11-4, Page ID 242.

Moreover, Judge Barrett affirmed the Marpse Judge’s conclusn that the Ozbolt
Report’s double hearsaye., Williams’s recitation to Ozbolt of what Langbein had told
Williams—weighed against finding that the Repweds material (Opinion & Order, ECF No. 118,

Page ID 8725-26, citing Decision and Order, EG¥: 86, Page ID 8539). Further, the District



Court adopted the Tenth District’s recitation“other evidence in the record which undermined
the reliability of the Ozbolt [R]eport[.]"Id., Page ID 8726. However, Judge Barrett found as
contrary to law the Magistrateidge’s conclusion that PetitioneBsady claim was procedurally
defaulted, sustained Petitioner’'s objections athéb conclusion, and mdadid the original and
supplemental decisions accordingly., Page ID 8728-29, citing Deston & Order, ECF No. 96;
Supp. Opinion, ECF No. 106. Importantly for fkesent purposes, the fions of Magistrate
Judge’s decisions denying Petitioner an euidey hearing and leave to conduct discovery
remained in effect and unchanged.

On May 1, 2018, Petitioner filed the iast Renewed Motion for Leave to Conduct
Discovery (ECF No. 120). Therein, he argubat he had discoveidenew evidence that
corroborates the subject matté the Ozbolt Reportld., Page ID 8737, citing Opinion & Order,
ECF No. 118, Page ID 8726. Padtiier claims to have discovered the statements of a Ronald
Withers, who told Ozbolt on July 1, 2001, that Gbdnad told him that Liegbein (Chavis’s cousin)
was the shootend., citing Informational Summary, ECF N@5-9, Page ID 8533; Aff. of Ronald
Withers, ECF No. 120-1. Petitioner alsbtained a Columbus Police memorandum entitled
“Police Progress of Investigati Informational Summary 85.”1d., Page ID 8744. The
memorandum listed eleven tapes in the possesdidhe police that contained twenty-seven
conversations involving Chavis and/or Langbelipfawhich took place “between July 22, 2000[,]
and August 19, 2000, shortly before Langbein—theargdd with an unrelated federal firearms
violation—agreed to wear a concealed recodiging conversations with Bethel, and Bethel's
subsequent arrest in this casdd., Page ID 8738. Despite making public records requests,
Petitioner was able to obtain only four of thpes, which contained twed of the twenty-seven

phone calls. The State still refgs® turn over the renrang recordings or other statements, in



derogation, Petitioner argues, otantinuing obligation to do sold., Page ID 8738, 8740-41,
citing Ohio Crim. R. 16(B)(1)(a).Nonetheless, in one of the lsalChavis told an unidentified
female that he had “taken the rap” f@angbein with respect to the murdetd., Page ID 8738.

Had the memorandum and recordings beesdyced in pretrial dcovery, Petitioner
argues, his trial counsel could hameestigated further Langbeinisvolvement in the murders of
which Bethel was convicted. He claims the evice is material because the Supreme Court of
Ohio found Langbein’s testimony to be “kegvidence supporting Bethel's conviction.”
(Discovery Motion, ECF N. 120, Page ID 8739, quotirgjate v. Bethell10 Ohio St. 3d 416,
2006-0Ohio-4853, § 101). Petitionargues that this corrobomagj evidence, once introduced on
cross-examination, would have implicated Langhkas a potentiatulprit, and thus, would have
caused at least one juror to have reasierddbt about Petitioner’s culpabilitid., Page ID 8740.

He claims that, in light of the materials he hasiable to obtain thus far, he has demonstrated
sufficient knowledge of suppressed evidencehtmasthat his Motion for Leave is not “a fishing
expedition masquerading as discoverid’, Page ID 8741, quotin§tanford v. Parker266 F.3d
442, 460 (8 Cir. 2001).

Further, Petitioner argues thatate ex rel Caster v. The City of Columhbuaswhich the
Supreme Court of Ohio held “thdéne exemption that shielded law enforcement investigatory files
from disclosure under Ohio’s public records law did not extend beyond completion of the relevant
trial[,]” applies retroactivel (Discovery Motion, ECF Ndl20, Page ID 8742-48jting 151 Ohio
St. 3d 425, 2016-Ohio-8394, 11 19, 44, 8fgte v. Larkinsg™ Dist. Cuyahoga No. 85877, 2006-
Ohio-90, 11 11-13 (Jan. 12, 2006). Petitioner claims that, as s@astswas issued, he made
public records requests to the Franklin County,0QBiheriff’'s Office, which represented that it

had no relevant or responsive recordi$., Page ID 8744 (citing PublRecords Requests, ECF



No. 95-1, Page ID 8524; ECF No. 95-2, Pag&8H25). On January 9, 2017, Petitioner submitted
a public records request to the Columbus Poltech “resulted in additional documents disclosed
to Bethel for the first time that contained information relevant t@rasly claim, which prompted
Bethel to submit additional requests on Matéh 2017, to the Columbus Division of Police for
all records relating to Cheveldes Chaveremy Chavis, and Donald Langbeiid’ (citing Public
Records Requests, ECF 95-6, PagelD 852% B& 7, PagelD 8530; ECF 95-8, PagelD 8531).
That request, in turn, yielded the memoranddetailing the phone Bs. On April 25, 2017,
Petitioner submitted a new request to the @dius Police, requesting “all cassette tapes
mentioned in informational summary 85[,fidion May 18, 2017, the police department provided
the four tapes discussed abole, quoting Public Records ReqieECF No. 97-2, Page ID 8558.
In response to a final request by PetitiooerMay 24, 2017, the police department represented
that it did not possess the remaining tagds. Page ID 8744-45.

Most importantly for this Motion, Petitionergures, the evidence that the State supposedly
suppressed was material and suéiitly exculpatory ago undermine confidere in the verdict.
Langbein was one of the State’s key witnessesnggrovided police with the identities of Bethel
and Chavis, their manner in which they supposedly committed the murders, and his (Langbein’s)
knowledge of the murders aftertfact (Reply, ECF No. 123, Pati2 8769-70, citing Return of
Writ App’x, ECF No. 54-9, Page ID 3017-18). dlsuppressed evidence, Petitioner claims,
undermines Langbein’s credibility, which makisprobative both for its substance and for
impeachment purposes, and thus, widugé admissible as non-hearsdg., Page ID 8769, 8774,
8775, citingWearry v. Cain--- U.S. ----, 136 S. Ct. 1002, 1006 (2018jnith v. Cain565 U.S.

73, 76 (2012)Banks v. Dretke540 U.S. 668, 700-01 (20043trickler v. Greenes27 U.S. 263,

293-94 (1999)United States v. Agurd27 U.S. 97, 112-13 n.21 (197&)jglio v. United States,



405 U.S. 150, 154-55 (197tapue v. lllinois 360 U.S. 264, 269 (1959Ries v. Sheldgn/75
F.3d 386, 400 (BCir. 2014);Gumm v. Mitchel775 F.3d 345, 369 (6th Cir. 2014); Ohio R. Evid.
613, 616(A). Had counsel been in possessionettlidence, Petitionergues, he “could have
used the suppressed report where Chavis daifgld Langbein to suggest Langbein’s guilt and
argue that [Langbein] attempted to frame Bethkl.} Page ID 8770, citin@'Ambrosio v. Bagley
527 F.3d 489, 498-99 (6th Cir. 2008). In support;laans, Chavis’s statement that he “took the
rap” is consistent with Langbein’s and Chavigisplicating each other as the shooters, and
Langbein’s previously coeEsing to the homiciddd., Page ID 8773, citing Interview of Shannon
Williams, ECF No. 60-1, Page ID 7942; Discoy#&lotion, ECF No. 120, Page ID 8738. Although
“the Warden again counters that ‘the defenseaaly had ample reasonitwestigate Langbein as
a possible alternate suspect[,]’ . . . this incantiv counter Langbein’s testimony is exactly why
the suppressed documents and information are material, where trial counsel tried and failed to
impeach Langbein[.]"ld., Page ID 8771, quoting Memo. @pp., ECF No. 122, Page ID 8759;
citing Robinson v. Mills592 F.3d 730, 737 {6Cir. 2010). In sum, Petitioner argues, the inability
or unwillingness of governmental entities to proeluelevant, responsive materials, to which he
is entitted and which are germane to Bisady claim, necessitateso@rt-ordered discovery.
(Discovery Motion, ECF No. 120, Page ID 8745-46).

On October 9, 2018, Petitioner filed the MotiorSimy, arguing that éhmaterials that he
had obtained since filing his AmerdiPetition gave rise to a nd&vadyclaim, which he is required
to exhaust before this Court may consider tla@cion its merits (ECF No. 125, Page ID 8868).

LEGAL STANDARDS

A. Brady Claim



The State has a duty to produseculpatory evidencén a criminal cae. If the State
withholds evidence and it is material, the conviction must be reveBedly v. Maryland 373
U.S. 83 (1963). To achieve this goaBrady held ‘that the suppression by the prosecution of
evidence favorable to an accused . . . violatepdoeess where the evidence is material either to
guilt or to punishment, irreggtive of the good faith or bddith of the prosecution.”Kyles v.
Whitley, 514 U.S. 419, 432 (1995), quotiBgady, 373 U.S. at 87. To meet his prima facie burden
underBrady, Petitioner must show that: (a) the Statippressed evidende,derogation of its
ongoing duty to produce evidence favorable to Petitianan in the absenoéa specific request,
id. at 433-34 (citations omitted); (b) the suppress@dence was favorable to Petitioner, either
because it is exculpatory oruhdermines the prosecution’s caS&jckler, 527 U.S. at 281-82;
and (c) the evidence was material, with a reasenatabability of a different outcome; in other
words, its absence deprived Petitioner of “a usided as a trial resulting a verdict worthy of
confidence. A reasonable prolddal of a different result is accordingly shown when the
government’s evidentiary suppression undermauoggidence in the outcome of the triaKyles
514 U.S. at 434 (internal quotation marks aiation omitted). In determining whetheBaady
violation has occurred, the Court must evaluate the favorahildynaateriality of the suppressed

evidence in light of the entire state court recdrd.at 436.

B. Motion to Stay

Due to principles of comity and judicial@womy, federal courts have long been precluded,
as a general rule, from adjudicating claims raiseldabeas corpus that have not been exhausted
in the state courtsKeeney v. Tamayo-Rey&94 U.S. 1, 9 (1992 oleman v. Thompsps01

U.S. 722, 731 (1991Rose v. Lundy55 U.S. 509, 522 (1982). The decision on whether to hold



habeas proceedings in abeyance, so that @opeti may raise claimisased on newly discovered
evidence to the state court (the proper venuedarihg the claims in therit instance), is within

the district cours sound discretionRhines v. Webeb44 U.S. 269, 277-78 (2005}owan v.
Stoval| 645 F.3d 815, 820-21 {6Cir. 2011). The petitioner rsti“[1)] show good cause for
failing to present the claims beéthe state court in the first instance, and 2) show that his
unexhausted claims are not ‘plainly meritlessWagner v. Smith581 F.3d 410, 419 {6Cir.

2009), quotindRhines 544 U.S. at 277.

C. Motion for Leave to Conduct Discovery

A habeas petitioner is not entitled to disagver an evidentiary hearing as a matter of
course, but only after the Courttdemines that Petitioner has made a showing of good cause to
do so. Rule 6(a), RudeGoverning 8 2254 CasdBracy v. Gramley520 U.S. 899, 901 (1997);
Harris v. Nelson 394 U.S. 286, 295-96 (1969). Befodetermining whether discovery is
warranted, the Court must firstantify the essential elementstbe claim on which discovery is
sought.Bracy, 520 U.S. at 904iting United States v. Armstrongll7 U.S. 456, 468 (1996). “The
burden of demonstrating the materiality of théormation requested is on the moving party.”
Stanford v. Parker266 F.3d 442, 460 {6Cir. 2001),citing Murphy v. Johnsor205 F.3d 809,
813-15 (¥' Cir. 2000). “Even in a death penalty casald assertions andeclusory allegations
do not provide sufficient gund to warrant requiring the stateraspond to disaveryl[,]” or for
the Court to “require aavidentiary hearing.ld., quotingZettlemoyer v. Fulcome®23 F.2d 284,
301 (3¢ Cir. 1991).

In order to obtain an evidentiary hearingf@aeral court on a clai on which he has not

fully developed the factual bagis state court, a habeas corpetitioner must show cause and
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prejudice Keeney v. Tamayo-Rey&9d4 U.S. 1, 2, 11 (19923uperseded by statute on other
grounds as stated in Williams v. Tayl&29 U.S. 420, 432 (200®iting Wainwright v. Sykes
433 U.S. 72, 87-88 & n.12 (1977). Loglly, there is no good reastm gather evidence which
one will not be permitted to present because one cannot satisfg¢heystandard. Therefore, if
there are items of evidence sought in discowench could have beeobtained and presented
during the state court process but were agtetitioner should make the requikeekneyshowing

before being authorized to conducsahvery to obtain the evidence.

ANALYSIS — MOTION TO STAY

Petitioner asks this Court to “stay the proceedings and hold them in abeyance pending the
outcome of a new trial motion filed in the Fkéin County Court of Common Pleas. The new trial
motion provides the state couritlwits first opportunityto review newly discovered exculpatory,
material evidence that the State improperly segged[.]” (Motion to Stay, ECF No. 125, Page
ID 8868, citing Notice of State Court LitigatioBCF No. 124-1, 124-2). In support, Petitioner
notes that he received from the Columbus,0DRblice Department, as the result of a 2008 public
records request, the transcript of a conversation between a amgldein, an inmate, the State’s
main witness against Petitioner at trial, and thescoof Petitioner’'s co-defendant Jeremy Chavis,
and a Shannon Williams (also known as “Puff”),l&of@ inmate and also a government informant.
Id. The transcript contained a statement incWwi.angbein told Williams that “he was involved
in a homicide with an whvidual who is now incaerated at the Fedéfenn.[sic], Ashland, KY,
where the victim was shot seventeen timesl, quoting Return oWrit App’x, ECF No. 55-7,
Page ID 4593. Chavis was incarcerated at tlteefdéd Correctional Institution - Ashland at the

time Langbein made the statement to Williams, ‘@ipdsed on this repoftPetitioner argues, “it
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appears that Langbein admitted that he and ChaetsBethelkilled Shannon Hawks and James
Reynolds.” Id. This report was never disclosed tdifRmer’s counsel, despite repeated requests
for all Brady material. Upon discovery, Petitioner obid leave of this Court to stay the
proceedings with respect to histial Petition so that he could retuto state court and exhaust his
Bradyclaim via a motion for a new trial. Tineotion was denied, and on March 4, 2013, after the
Supreme Court of Ohio died jurisdiction, Petitioner filed his Amended Petitidd., Page ID
8869-70 (citations omitted).

Petitioner subsequently discovered gomt (“Summary 86”) of a July 1, 2001,
conversation among Withers, Ozbolt, and ColumBabkce Detective Edward K. Kallay, Jr., in
which Withers told Ozbolt that Chavis had tdlidn “that his cousin, who was also incarcerated,
was the other shooter. Withers provided andaffit confirming that Chavis told him this
information, and that Withers relayed it to deitezs from the Columbus Police Department in
2001.” (Motion to Stay, ECF No. 125, Page IBr8, citing Aff. of RonaldVithers, ECF No. 124,
Page ID 8800-01). Despite the exculpatory statements therein and repeated requeBistyr all
material, Summary 86 was never provided to Petitioner’s coultsePage ID 8870-71.

Petitioner argues that Langbein’s statemeruff (in the Ozbolt Report) and Withers’s
statement to Ozbolt and Kallay strongly implicatgH§ existence of a legitimate suspect other
than [Petitioner.](Motion to Stay, ECF No. 125, Page ID 8878, citiigs 775 F.3d at 400). He
claims that Summary 86 is sogbative that the Stats withholding of it,and the consequent
inability of Petitioner to introdw it, resulted in a verdict not worthy of confidence, and thus,
Summary 86 satisfies éhmateriality prong oBrady. Id., citing Kyles v. Whitley514 U.S. 419,
435, 440 (1995). Finally, he claims, the stateimgmovide independent corroboration of the

Ozbolt Report as to Langbein’s involvement (anttideer’s lack thereof) in the murders “that
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this Court indicated coulsupport further relief.”ld., Page ID 8879, citing Opinion & Order, ECF
No. 118, Page ID 8726.

For several reasons, the Courtlishious that Summary 86 ctorm the basis for a viable
Brady claim. First, the statements in Summary 86 @amadmissible hearsay by themselves.
However, Petitioner, in his Motion for Discovenffered the affidavit of Ronald Withers, who
averred that he recounted Chavis’s statements during his interview with the Columbus Police
Department in July 2001 (Withers Aff., ECF No. 120-1, 11 7-9, Page ID 8749-50). Thus, Withers
may be able to attest to the statements that he m&#eond the supposedly exculpatory
statements made by Withers to Ozbolt and Kalaye not his personapinions or impressions,
but rather, Withers relaying what Chavis tbidn. 1d., 8, Page ID 8750. Thus, there exists a
second level of hearsay, and Retier does not identify any elision or exception that would
have permitted the statements to be introducédaafor the truth of the matters asserted. Ohio
R. Evid. 801, 803, 804. While Summa6 itself need not be admissible for a stay to be granted,
Petitioner has failed to articulate how Summa&6/demonstrates that further discovery might
reasonably be expected to lead to the disgowdéradmissible evidence such that a stay is
warranted. Third, the inadmissibility of the statements for the truth of the matters asserted limit
their ability to be “thécorroborating circumstances whictould indicate the trustworthiness of
the statement” contained inetfOzbolt Report, which, as JudBarrett held previously, was a
prerequisite to taking further discoverydi@ion & Order, ECF No. 118, Page ID 8726).

In his memorandungontra, the Warden presents an additional argument as to why the
Motion to Stay is not well-taken, becauseitfReter does not present a “mixed petition” of
exhausted and unexhausted claims, for whichatayabeyance while a petitioner returns to state

court is appropriate (Bmo. in Opp., ECF No. 126, Page ID 8884-85, ciRmines v. Webeb44
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U.S. 269, 271-77 (2005)). Rather, thetMo is an attempt to buttress tBeadyclaim at issue in
his Amended Petition, whicis already exhaustedd., Page ID 8885, citing Order, ECF No. 13.
While the Sixth Circuit has flatly rejected the premise tittihespermits stays for a petitioner
to ‘exhaust evidence'—in other words, to rettonstate court to submit additional evidence to
buttress claims already exhausted,” the Calidt acknowledge that ‘Giential exculpatory
evidence discovered in federal habeas procesdiagld constitute a new claim outside the bar to
new evidence announced by the majorityQullen v. Pinholster563 U.S. 170 (2011)], and the
majority left open the possibility that this could constitute a new clai@after v. Mitchel] 829
F.3d 455, 466, 467 {6Cir. 2011) citingPinholster 563 U.S. at 186 n.10 (2011). The petitioner
in Carterwas not claiming that the State had failediszlose any evidence; rather, “Carter simply
neglected to submit relevant docemts to the jury or attach much additional information to his
post-conviction petition.”ld. Consequently, th€arter court held, the petitioner was attempting
“to useRhinesas an end-run arourtinholster,with the added benefit that a return to state court
might delay his impending death sentence for a substantial petthcat 467.

Petitioner attempt® distinguishCarter by claiming that he did not discover Summary 86
until after hisBradyclaim was exhausted, and he filed his Amended Petition (Motion to Stay, ECF
No. 125, Page ID 8870; Reply, ECF No. 127, Page83839). Yet, even if the discovery of
Summary 86 were to create a new, unexhauBtady claim, the Motion to Stay would still be
unavailing. While Petitioner states that the “‘d&ar does not challenge Bethel's assertions that
the ‘Summary 86’ police report was suppresgédReply, ECF No. 127, Page ID 8887), that
statement is inconsistent with tendard that Ridoner bears th@rima facieburden to “show
good cause for failing to present the claims beflogestate court in the first instance[lf., citing

Wagner 581 F.3d at 419. Petitioner offers only thikof@ing conclusory statement in his attempt
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to show good cause: “Subsequenth® filing of the Amended Patin, Bethel discovered another
police report, captioned ‘Summary 861d., citing Police Progress tiivestigation, ECF No. 95-
9. Petitioner gives no indication of when headivered Summary 86 or how he obtained it.
Without more, he has not demonstrated good casise why, five years after filing his Amended
Petition, he is just now seekingreturn to state court. Furthevhile Summary 86 lists Kallay as
the interrogating detective, it is signed by Ozbwoto is not a member of the Columbus Police
(Police Progress of Investigation, ECF 196-9, ECF No. 8532, 8534), and Petitioner offers no
insight as to when, if ever, Summary 86 cante ihe possession of the State. Without such
information, the Court cannot determine whetier State even suppressed the material.
Further, Summary 86 could have been usaly for a very narrow purpose, and the
statements contained therein are of limited ptiwbaor corroborative vae. In his Reply,
Petitioner claims that the Warden does ndbaltenge the evidence on the favorability or
materiality prongs oBrady.” (ECF No. 127, Page ID 8887). tyéor the reasons discussed above,
Petitioner has not met either the favorabilityneateriality prong withrespect to Summary 86.
Finally, the Court must be mindful of the “AEA’s purpose of achieving finality . . . when
deciding the propriety of a stay.Carter, 829 F.3d at 467. In light of the above, the Court
concludes that Petitioner has still not demonsttafood cause to stay thisoceeding and return

to state court, and the Motion to Stay is denied.

ANALYSIS — MOTION FOR DISCOVERY

A. Applicability of Pinholster

The Warden argues that the Statai€e adjudication of Petitioner'Brady claim on its

merits means that the Court may not review anterras outside of the ate court record (Memo.
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in Opp., ECF No. 122, Page ID 8755, citihimholster 563 U.S. at 185 (2011)pza v. Mitchell
766 F.3d 466, 494 {6Cir. 2014)). He claims that, even thougimholster“did not address the
availability of discoveryin federal habeas proadiags,” the majority of courts, including within
the Sixth Circuit, “are applyind’inholsterto discovery in habeas proceedings and denying
petitioners’ requests for digeery of evidence tha&inholsterwould bar from their review."ld.,
Page ID 8755-56, quotingroom v. Bobhy2018 U.S. Dist. LEXIS 57564, at *9 (N.D. Ohio Apr.
4, 2018); citingCaudill v. Conover871 F. Supp. 2d 639, 646-47 (E.D. Ky. 20I23yis v. Bobby
No. 2:10-cv-107, 2017 U.S. Dist. LEXIS 90624, at *3XSOhio Jul. 13, 2017) (Jolson, Mag. J.),
report and recommendations adopte®@i8 U.S. Dist. LEXIS 67993 (S.D. Ohio Apr. 23, 2018)
(Sargus, C.J.)Blevins v. Warden, Ross Corr. InshNo. 1:05-cv-38, 2011 U.S. Dist. LEXIS
142011, at *8-9 (S.D. Ohio Deb, 2011) (Merz, Mag. J.)hut seeGroup v. Robinsgnl32 F.
Supp. 3d 954, 960 (N.D. Ohio 2015), citi@@nway v. HoukNo. 2:07-cv-947, 2011 U.S. Dist.
LEXIS 57228 (S.D. Ohio May 26, 2011) (McCaKing, Mag. J.) (“The Supreme Court and the
Sixth Circuit have not declared whether a halpedgioner can stage discovery in this way”).
Petitioner argues th&tinholster“did not eradicate the posdity of factual development
in habeas(Reply, ECF No. 123, Page ID 8764, citiBgumfield v. Cain--- U.S. ----, 135 S.Ct.
2269, 2273 (2015)). He claims that when, as ,hitre state court makes evidentiary findings
without giving petitioner the chande develop the facts, then those findings are unreasonable
determinations of the facts under 28 U.S.@284(d)(2), and “permitting discovery beyond the
state court record does not go against ‘Congressisijirio channel prisongrclaims first to the
state courts.”” Id., Page ID 8765, quotinginholster 563 U.S. at 182; citingaylor v. Maddox
366 F.3d 992, 1001 {OCir. 2004,)overruled on other grounds by Murray v. Schyi#5 F.3d

984, 999-1000 (9th Cir. 2014). Moreover, Petitionemttaio have made a “sufficient effort to
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develop and present evidence in state cduut,[was] unreasonably thwad,” making federal
discovery the only avenue by which he can obtain the evidence necessary to pros@&eatiyhis
claim. Id. In support, he notes the following language fReimholster “[28 U.S.C.] § 2254(e)(2)
should be interpreted in a way that does notlpdeca state prisoner, who was diligent in state
habeas court and who caatisfy8 2254(d), from receiving agvidentiary hearing.d., Page 1D
8767 (emphasis in original), quotifinholster 563 U.S. at 184 n.5.

The Warden is correct that the trend amongridistourts, particuldy within the Sixth
Circuit, has been to appBinholsterto bar discoveryrad evidentiary hearingggarding evidence
that cannot properly be considerby this Court. Nonetheless, Judge Barrett concluded that
Petitioner'sBrady claim was not procedurally defaulted for failure to comply with the state law
limitations on time to file a motion seeking antial (Opinion & Order, ECF No. 118, Page ID
8728). Moreover, Petitioner’s efforts to obtain thaterials, as described above, suggested that
he has been diligent in attemptit@yobtain all materials supporting Hsady claim. If he was
unable to do so because of impropappression by the State, then Biaholsterlimitation is

inapplicable, and the Courtust review Petitioner’Brady claim with new evidence.

B. Suppression

Petitioner argues that neitheetmemorandum nor the tapes wever turned over to him;
nor were their respective exiatees disclosed by the State (Ensery Motion, ECF No. 120, Page
ID 8737-39). Moreover, the Ozbolt Report was nelieclosed to him, despite its coming into the
possession of the Columbus Police Departmaak despite the State’s ongoing obligation to learn
of and produce exculpatory evidence, even if tliéeSwas not aware of such evidence prior to or

at the time of trial.ld., Page ID 8740-41, citingyles 514 U.S. at 437, Ohio Crim. R. 16(B)(1)(a).
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The Warden argues that thet@tdid not suppress any such evidence, as the Ozbolt Report
was not “the type of materiaéxculpatory evidence which the Due Process Clause requires the
prosecution to disclose[,]” andittger are the materials soughtdiscovery (Memo. in Opp., ECF
No. 122, Page ID 8756). This argument is preneatas the Court must first determine whether
the evidence was material and exculpatorfoteeit can determine whether it was wrongfully
withheld forBrady purposes. Nonetheless, the evidence must have been in the f@tsse'ssion
for the Court to reasonably cdade that it was suppresseBennsylvania v. Richi&80 U.S. 39,

57 (1987). While Petitioner obtained the Ozbolt Regpfher the trial, he hasot set forth evidence

that the report was in the State’s possession at any time prior to or during trial. Indeed, he has
presented no evidence as to how or whenfétiieral report came inthe State’s possession. The
Tenth District found that:

[I]t is not clear that the ATF report wasuppressed’ by either the prosecution or

the Columbus police. As noted by theltdaurt, there is nandication as to when

this report, titled ‘CHAVIS, Jeremyand making no reference whatsoever to

appellant, came into the possession efgblice department or when it was placed
in connection with ta file on appellant.

State v. Bethell0" Dist. Franklin No. 09AP-924, 2010hio-3837, 19 (Aug. 17, 2010). The
issue of the alleged sugssion of the Ozbolt Report was conchedy litigated in this Court (ECF
Nos. 106, 118), and Petitioner has not introduced new evidence that would cause the Magistrate
Judge to re-evaluate his decision. Thus, therCdoes not conclude that the Ozbolt Report was
suppressed, and the reporhcat be part of a viablBrady claim.

However, the memorandum and recordimgse, unlike the Ozbolt Report, originally
created and maintained by statghorities, and presumabligauld have been disclosed upon the
proper request by Petitiongmt were not. Thus, for the puges of this Motin only, the Court

considers the memorandum and recordings desttin the Motion as having been suppressed.
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C. Favorability

The Warden argues that, even if the Spatesessed and suppressed the memorandum and
tape recordings described above, and its failurésstdose that information violated Rule 16, the
failures do not, by themselves, constitute groundgrfamting leave to conduct discovery. Rather,
the Court must have “reason to believe thahé facts are fully devebed, the prisoner will be
able to show that he is entiléo habeas corpus relief.” @vho. in Opp., ECF No. 122, Page ID
8757, citingHarris v. Nelson394 U.S. 286, 300 (1969)).

The Warden argues that, for several reag@astioner cannot make a prima facie showing
of favorability undeBrady. First, he claims that, in light of hCourt’s concerns about lack of
“corroborating circumstances which would indicate thustworthiness of the statement” in the
Ozbolt Report (Opinion & Order, ECF No. 11Bage ID 8726, citing State Court Record, ECF
No. 11-4, Page ID 243), the new documents do ngtta assuage thosermerns (Memo. in Opp.,
ECF No. 122, Page ID 8758). Rathhe argues, “the Columbilice Report gives rise to
numerous discrepancies which thoeghly undermine its relevanceld. The report contained the
following alleged statements from Chauvis:

(1) “[H]Jow much time he’d §ic] get on a homicide if he makes a deal;"

(2) “[W]hen [Chavis] shot the indidual he was already dead;”

(3) “[B]allistics will show that his bliet was not the fatal shot;” and

(4) “[H]is cousin was the other shooter.”
Id., citing Police Progress of Investigation, EC#&. R5-9, Page ID 8533. The Warden argues that
“[tlhose statements are incortsist with both the established facts and Langbein’s reported
statements.”ld. Specifically, the Warden notes tha¢ tleport contained no statement about the
fact that Chavis and Bethel were charged with double homicide, in which the victims were shot

numerous times. “It seems highly unlikely[,]’etWarden opines, “that in asking for an opinion
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on what sentence he might get, Chavis would netgdatiention” that hevas charged with killing

two individuals.Id., Page ID 8758. Further, the Warden argt|gsis undisputedhat the victims

were shot multiple times, and that more than one of the shots could have been fatal. It is not likely
that Chavis would think ballies tests would come intogy} in such circumstanceld., Page ID
8758-59.

Second Chavis, as a co-defendant, did notitgsigainst Petitioner, and hearsay rules
would have barred Withers or Rather himself from testifying a® Chavis’s statements. Thus,
the statements, and any related evidence thatddaie been reasonaldliscoverable, could not
have been introduced at trial (Memo. in Opp., ECF No. 122, Page ID &b)ly, the Warden
notes that Petitioner has failed to identify the fenweith whom Chauvis is discussing Langbein’s
purported culpability, and provides no other information regarding the recordidgsciting
Discovery Motion, ECF No. 120, Page ID 8738hus$, the Warden claims that Petitioner’s
descriptions of Chavis’phone calls “do[] not describe specilly any of the allegedly material
conversations, rendering it impossible for the €dardetermine whether in law or fact the
conversations are or could reasonably keatiaterial, exculpatory evidence[i¢i., Page ID 8759,
and consequently, the Motion should be denied.

Petitioner argues that the egitte obtained, when viewed in the context of Langbein’s
importance to the case, is highly favorable towand (Reply ECF No. 123, Page ID 8766, 8769).
He notes that Langbein provided jgel with the identitie of Bethel and Chavis, their motive, and
specific details about the murdertl., Page ID 8769-70, citing Return of Writ App’x, ECF No.
54-9, Page ID 3017-18. Thus, the memorandumh Becordings, Petitioner argues, provide
corroboration to his argumewith respect to the Ozbolt Repothat Langbein, despite being the

State’s “star witness,” whose wire recordings éestimony constituted much of the inculpatory
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evidence against Bethel, actually committed the murders with ChialvjPage ID 8766. Thus,
he claims, he has met the favorability pron®rady. 1d., PagelD 8769.

Evidence is to be considered “favorablean accused,” when, “if disclosed and used
effectively, it may make the differeeadetween conviction and acquittaUhited States v. Bagley
473 U.S. 667, 676 (1985), quotiBgady, 373 U.S. at 87; citiniyapue v. lllinois 360 U.S. at 269.
Of the four statements by Chavis in the memdtan detailed above, ti@ourt agrees with the
Warden that the first three, in which he inquihedv much time he would serve if he made a deal,
and stated that he did niite the fatal shot, are not favoralePetitioner, as they do not support
Petitioner's argument that he was not involvedthie murders. However, Chavis’s fourth
statement—that Langbein was the other shooterfavorable to Petitner, as Chavis and
Petitioner were the only two people tried for therdaus. Moreover, that statement is consistent
with the statements on the recimgks, in which Chavis and anottiadividual identified Langbein
as the person who actually killed the victimBhus, Petitioner has met the favorability prong of

Bradyas to: (a) the fourth senent in the memorandum; and (b) the recordings themselves.

D. Materiality

The Warden argues that, for the reasorscudised above regarding favorability, the
memorandum and recordings are not material, exculpatory evidence, and thus, cannot form the
basis of aBrady violation. In support, he claims th@etitioner, apart from a two-line exchange
between Chavis and an “unidentified female,” faaked to describe the substance of any of the
other conversations on the tapeshas obtained, much less explhow those conversations are
material, or are reasonably likely to lead todiseovery of material, eilpatory evidence (Memo.

in Opp., ECF No. 122, Page ID 8759, citings€bvery Motion, ECF No. 120, Page ID 8738).
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Further, as the Petitioner “already had ampleae#s investigate Langbein as a possible alternate
suspect[,]"id., and his trial counsel extensively crossimined Langbein, it is unclear that those
isolated statements, by themselves, were swilpatory that the jury’s conviction and death
recommendation were not worthy of confidenteb.

Petitioner reiterates that the Court, in its matiy analysis, must consider the statement
and recordings in conjunctionitiv the rest of the evidence cord (Reply, ECF No. 123, Page
ID 8771, citingKyles 514 U.S. at 436Gumm 775 F.3d at 364). He argues that, had his trial
counsel been in possessiontled memorandum and recordingeunsel would have used them
“to suggest Langbein’s guilt and argueathe attempted to frame Bethelld., Page ID 8770,
citing D'Ambrosio v. Bagley527 F.3d 489, 498-99 (6th Cir. 2008). At the very least, Petitioner
claims, trial counsel would have had reason kd.asgbein on cross-examination whether he, and
not Petitioner, had committed the murders for which Petitioner was convicted. Moreover,
Petitioner argues, the memorandum and recorduagsd have been valuable additional evidence
with which to impeach Langbein and undermine hedibility to the jury. Thus, he claims, the
evidence would be admigde for that purposeld., Page ID 8775, citing Ohio. R. Evid. 613ate
v. Reed155 Ohio App. 3d 435, 2003-Ohio-6536, 30 [¥st.); Bies 775 F.3d at 400 n.Gumm,

775 F.3d at 369.

In Kyles the Supreme Court set forth its standard for the materiality proBcady by
holding that: “The question is nathether the defendant would mditeely than not have received
a different verdict with the evidence, but whetimeits absence he received a fair trial, understood
as a trial resulting in a verdietorthy of confidence.” 514 U.&t 434. Neither the favorable
statement in the memorandum nor the recordingdessribed by Petitioner, meets that standard.

Petitioner concedes thttal counsel had ample reason to istwgate Langbein as a suspect, and
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Petitioner has failed to explain how the statetm@ontained in the memorandum and recording
were so inculpatory as to Langbein that, had thesn disclosed to his thiattorneys, would have
caused them counsel to conduat@reaggressive cross-examination of the State’s “star witness.”
Nor has Petitioner explained why the statementrandrdings are of sudmport that, had they
been disclosed, counsel’'s otherwise-reasonablestreegy in deciding not to ask Langbein if he
had committed the murders would be transformeddettactomalpractice. In sum, he has failed
to explain why his claim as to trial counsel’'st mggressively cross-examining Langbein arises
underBrady rather than undestrickland

Moreover, even assuming that the statements would be admiagiinst Langbein for
impeachment purposes, their oduction still would not haveindermined confidence in the
verdict, as is required undiyles These statements must be waeWin light of the evidence that
was introduced against Petitioner at trisflee Eakess92 F. App’x at 427 (The materiality of
Brady evidence depends almost entirely on the valuthe undisclosed evidence relative to the
other evidence produced by the state.”). Petitimoafessed the murders to his then-girlfriend,
Theresa Cobb Campbell, who recounted Petitiormigession at trial (Opinion & Order, ECF
No. 118, Page ID 8722, citing Stateutt Record, ECF No. 11-4, Page2B7). Further, Petitioner
made a proffer as part of a later-vacated pigleeement, which “was introduced at trial[ig’,
Page ID 8723, and therein, Petitioner describedcbmmission of the murders with Chavis in
great detail:

[K]illing Reynolds had been Chavis’s ideand before the murders, appellant and

Chavis discussed what they were going to do. Appellant stated he and Chavis drove

Reynolds and Hawks to a field belongity Chavis's grandfather to do some

shooting. After walking to a clearingppellant, using a 9mm handgun, and Chavis,

using a shotgun, fired a@Reynolds and Hawks who were standing together;

Reynolds with his arm around Hawks. Speailiy, appellant stated that after the

couple fell to the ground, he wanted to leave, but Chavis handed appellant another
loaded clip and indicated heanted to make sure tieeuple was dead. Appellant
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explained that he then emptied the otHgr into the bodies at close range. After
the shooting, appellant drove to an aleyere he threw his shirt into a dumpster,
and then the pair drove tobody of water where Chawsgparated the barrel from
the shotgun and disposed of it in the bodyvater. Appellant described that he
and Chavis proceeded to Chavis's howsere they changed clothes and threw
their clothes in a dumpster.

(State Court Record, ECF No. 11-4, Page ID 236).

Thus, even if—(a) the State had disclosea tilemorandum and recordings to Petitioner
prior to trial; (b) Petitioner’s counsel had used the evidence to impeach Larayimfo) the jury
found Langbein to be less credible, or evenddible, as a result of the impeachment evidence—
there was more than enough evidence preserdatvithich the jury could have reasonably found
Petitioner to be guilty and recommended a death sentence. In sum, the evidence does not

undermine confidence in the verdiahd thus is not material und@rady. Kyles 514 U.S. at 434.

E. Requested Discovery

For the reasons discussed ab@gaurt cannot conclude thBetitioner has made a prima
facie showing of 8radyviolation as to the exculpatory statent and the recordings, as described
by Petitioner. Given the similarities betweem thewly-obtained evidence and the requested
discovery materials (DiscoveMotion, ECF No. 120, Page ID 873%), the Court does not have
“reason to believe that the petitioner may, if thet$ are fully developetie able to demonstrate
that he is confined illegally an$ therefore entitled to relief[.]” Harris, 394 U.S. at 300.

Accordingly, Petitioner’s instant Motion r© more well-taken than his previous one.
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CONCLUSION

For the foregoing reasons, the Court DENIESitioner's Renewed Motion for Leave to
Conduct Discovery (ECF No. 120) and Petitiondfation to Stay (ECF No. 125). Petitioner’s

Amended Petition for Writ of Habeas Corpus (ECF No. 48) remains pebeliiace this Court.

November 13, 2018.
g Michael R. Merz
United States Magistrate Judge
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