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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

INTEGRITY GYMNASTICS & :
PURE POWER CHEERLEADING, : Case No. 2:10-CV-440
LLC, :
Plaintiff,
JUDGE ALGENON L. MARBLEY
V.

UNITED STATES CITIZENSHIP AND :
IMMIGRATION SERVICES, etal., : MAGISTRATE JUDGE KEMP

Defendants.

OPINION & ORDER

This matter is before the Court on Dedant United States Citizenship and
Immigration Services’ Motion for Summarydgment, (Doc. 37), and Plaintiff Integrity
Gymnastics & Pure Power Cheerleading, LLCi®ss-Motion for Summary Judgment,
(Doc. 38). Plaintiff Integrity Gymnastiés Pure Power Cheerleading, LLC (“Integrity
Gymnastics” or “Plaintiff”) brings this dion against United States Citizenship and
Immigration Services (“USCIS”), challengirttige agency’s denial of an 1-140 immigrant
visa petition that Plaintiff filed on Ihalf of Natalia Vasilievna LaschonavaDefendant
moves for summary judgment, asking t8isurt to affirm the agency’s decision;
Plaintiffs likewise move for summary judgmt asking the Court t@verse. After
careful consideration, this ColDENIES Plaintiff's Motion for Summary Judgment,

(Doc. 38), andsRANTS Defendant’s Motion for SummgaJudgment, (Doc. 37).

! The Court notes that Ms. Laschonava’s name is speifterently in Plaintiff's and Defendant’s briefing

on this matter. A variety of spellings also are presented throughout the administrative record. The Court
presumes that Plaintiff knows andeflp properly its employees namedaherefore, for the purposes of

this Opinion and Order, adopts the spelling used by Plaintiff.
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l. BACKGROUND
A. Factual Background

Plaintiff, Integrity Gymnastics, is a gyastics and cheerleadi training facility
located in Plain City, Ohio. Plaintiff movésis Court to overturn the decision of USCIS
denying a petition for permanent residenca laintiff filed on behalf of Natalia
Laschonava. Gertified Administrative RecordDoc. 24, at PagelD 1670). Laschonava is
a native of the former Union of Soviet Salgst Republics (“U.S.S.R. She was born in
what is now the country of Latvia and desdra citizen and national of the Republic of
Belarus at the time of her entry into the United Statkbs.af 1908).

In 1988, Laschonava was a gymnast on thnae® Union national team, for which
she received an Olympic gold d& in women’s gymnasticsld( at 1719-27).
Laschonava has not competesia gymnast since 1991d.(at 1139). In 1999,
Laschonava entered the United States in Hi@B-immigrant (temporary) status to work
as a gymnastics coach for Southern Tier Gymnastics in Endwell, New Ydrlat {141,
1907, 1913). In 2004, Laschonava extended h&BHtatus and began working as a
gymnastics coach for Camden Gymnastits in Brunswick, Georgia.ld. at 1910-11).
In 2006, Laschonava again extended her HstHBus and began working for Plaintiff
Integrity Gymnastics as the “Optidrairls Team” gymnastics coachld( at 1668-69,
1909).

B. Plaintiff's I-140 Petition

On June 12, 2007, seeking to permanently employ Laschonava as a gymnastics

coach, Plaintiff filed a Form I-140 Imigiiant Petition for Alien Worker (“1-140

petition”) on her behalf. The I-140 pidin requested a visa allowing Laschonava



permanent residence in the United States dalam of extraordinary ability” pursuant to
8 203(b)(1)(A) of the Immigration and Nationality Act (“INA”), 8 U.S.C. §
1153(b)(1)(A). [d. at 586-89). Plaintiff maintairtbat it filed its petition based on
Laschonava’s extraordinary ability “in gyastics.” Defendant, on the other hand,
contends that Plairitisought Laschonava’s certificati as an alien of extraordinary
ability based on her extraordinary ability ‘@glymnastics coach.” The letter attached to
Plaintiff's position states #t “[Integrity Gymansticsyvish[es] to sponsor Ms.
Laschonavagic) for permanent residence in the pios of Optional Girls Team Coach,”
and goes on to discuss the reasons it beliegsshonava is “well qualified to fill this
position.” (d. at 1670-71).

In support of their I-140 petition, Ptdiff submitted: (1) evidence of
Laschonava’s 1988 team Olympic gold med2);media articles about Laschonava’s
awards and achievements as a gymnagt,d8chonava’s resume; (4) evidence of
Laschonava’s gymnastics coaching experiendgelarus; (5) media articles about
Laschonava as a gymnastics coach; (6) ecelef the accomplishments of some of the
gymnasts coached by Laschonaamad, (7) letters in support of her I-140 petition from
various people in thedld of gymnastics. Id. at 1718-1905).

On October 1, 2008, USCIS issued to ¢mity Gymnastics a request for evidence
(“RFE”) on the 1-140 petition. Id. at 1558-59). The RFE first noted that the 1-140
Petition indicated that a visa was soughtlfaschonava “to come to the United States to
function as a coach of gymnastics."tHen requested that the company provide
additional evidence of Laschonava'’s eligilyifor classification as an alien of

extraordinary ability, specifically: thatslhas sustained natial or international



acclaim as a coach of gymnastsld. @t 1559). On November 11, 2008, in response to
the RFE, Plaintiff submitted additional evidence to USCIS Laschonava’s beldalt (
1560-1655). On January 20, 2009, after a timetponse to the request for additional
evidence, the Director of the Nebraskav®e Center (“NSC”) of the USCIS denied
Plaintiff's 1-140 petition. [d. at 1474-77). On Februaty, 2009, Plaintiff filed a motion
to reopen/ reconsider the decisioid. @t 1467). USCIS deniddaintiff's motion to
reopen/ reconsider on March 25, 200RI. &t 1464-66). On April 20, 2009, Plaintiff
appealed USCIS’s decision to deny tHeAD petition to the USIS Administrative

Appeals Office (“AAQ”). (d. at 1347). On January 12, 2010, AAO upheld the agency’s
decision, affirming the denial éflaintiff's 1-140 petition. Id. at 1333-46).

On May 19, 2010, Integrity Gymnastics filed the present action in this Court,
seeking review of the AAQO’s decision undee thdministrative Procedure Act (“APA”").
(See Comp| Doc. 1). On June 23, 2010, however, the AAO re-opened its initial
administrative decision denyirige 1-140 petition, pursuant ®&C.F.R. § 103.5(a)(5(ii).
(Doc. 24 at PagelD 1108). On August 21, 2ah@grity Gymnastics submitted briefing
and additional evidence of Ldsmava'’s claimed eligibility floclassification as an alien
of extraordinary ability to the AAO.Id. at 1114- 1324). On January 26, 2011, after
conducting ale novareview of all of the evidence befoit, the AAO affirmed its initial
decision and upheld denial, for the sectim, of Plaintiff's 1-140 petition. I¢l. at 1077-
1104). On February 28, 2011, Plaintiff filed an Amended Complaint before this Court
seeking APA review of the AAO’s fast I-140 denial decisionSée Pl.’s Am. Comgpl
Doc. 19). Plaintiff asserts that tAd\QO’s January 26, 2011 decision constitutes the

agency’s final decision and, accordingly, is thecision subject to judicial reviewld).



C. Present Procedural Posture

Both parties move the Court for summargigment in their favor. In Defendant’s
motion, it asks this Court to affirm the aggis denial of Plaitiff's 1-140 petition on
behalf of Laschonava. (Doc. 37). PI#ist on the other hand, request summary
judgment reversing the agency’s decision. (CBR®). This matter is briefed and ripe for
review.

Il STANDARD OF REVIEW
A. Summary Judgment

Federal Rule of Civil Procedure 56 prdes, in relevant part, that summary
judgment is appropriate “if the pleadingspdsitions, answers to interrogatories, and
admissions on file, together with the affidayifsany, show that there is no genuine issue
as to any material fact and the moving pastgntitled to judgment as a matter of law.”
The nonmoving party must then present “digant probative evidese” to show that
“there is [more than] some metaphysidalibt as to the material factdVloore v. Philip
Morris Cos, Inc., 8 F.3d 335, 339-40 (6th Cir. 1993). eTimere existencef a scintilla
of evidence in support of the opposing panbgsition will be insufficient to survive the
motion; there must be evidence on whichjthig could reasonably find for the opposing
party. Anderson v. Liberty Lobby, Inel77 U.S. 242, 251 (1986&ee alsaCopeland v.
Machulis 57 F.3d 476, 479 (6th Cir.1995). The staddz review for cross-motions for
summary judgment “does not differ from tstandard applied when a motion is filed by
only one party to the litigation.United States S.E.C. v. Sierra Brokerage Servs., Inc.

712 F.3d 321, 327 (6th Cir. 2013).



B. Review under the Administrative Procedure Act

Under the Administrative Procedure AtAPA”), when a district court is
reviewing final agency actiothe usual rules governing summary judgment do not apply.
See City of Cleveland v. Ohis08 F.3d 827 (6th Cir. 200Mtorth Carolina Fisheries
Ass’n, Inc. v. Gutierre518 F.Supp.2d 62 (D.D.C. 2007).stead, a district court’s
review is limited to whether the agencgstion was “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordamgth law.” 5 U.S.C. 8§ 706(2)(a) (“The
reviewing court shall ... hdlunlawful and set aside agency action, findings, and
conclusions found to be—arbitya capricious, an abuse ofsdretion, or otherwise not in
accordance with law.”see alsd&Simms v. National Highway Traffic Safety Admi.
F.3d 999, 1003 (6th Cir. 1995). A determipnatof whether an agency’s action was
arbitrary, capricious, or an abuse of d&gon must be made on the basis of the
administrative recordSee5 U.S.C. § 706 (“the court sheeview the whole record or
those parts of it cited by a party¥ee alsd-lorida Power & Light Co. v. Lorion470
U.S. 729, 734, 105 S.Ct. 1598, 84 L.Ed.2d 643 (198&inp v. Pitts411 U.S. 138, 142,
93 S.Ct. 1241, 36 L.Ed.2d 106 (1978Bpngatapu Woodcraft Hawaii Ltd. v. Feldman
736 F.2d 1305, 1308 (9th Cir.198&)jerra Club v. Dombe¢k 61 F.Supp.2d 1052, 1064
(D.Ariz. 2001) (finding that when “reweing administrative agency decisions, the
function of the district court i® determine whether or not asnatter of law, evidence in
the administrative record permitted the ageto make the decision it did.”) (citation
omitted).

Review under the arbitrary and capriciouanstard is narrow; the reviewing court

may not substitute its judgment for that of igency even if the court might otherwise



disagree with the agency’s decisiddarsh v. Oregon Natural Resources Couj480
U.S. 360, 376, 109 S.Ct. 1851, 104 L.Ed.2d 377 (19B&)ms45 F.3d at 1003. An
agency'’s decision is “arbitrary and capricious” when:

the agency has relied on factorsiegthCongress has not intended it to

consider, entirely failed to considan important aspect of the problem,

offered an explanation for its decisitmat runs counter to the evidence

before the agency, or is so implausilthat it could not be ascribed to a

difference in view or the pduct of agency expertise.
Motor Vehicles Mfrs. Assoc. v.a& Farm Mutual Auto. Ins. Co463 U.S. 29, 43, 103
S.Ct. 2856, 77 L.Ed.2d 443 (1983). Moreover,dgjcy action is ‘not in accordance
with the law’ when it is irconflict with the language dhe statute relied upon by the
agency.” City of Cleveland v. Ohj®08 F.3d 827, 838 (6th Cir. 2007) (citing 5 U.S.C. §
706(2)(A);Chevron v. Natural Resources Defense Council, #&7 U.S. 837, 842—43,
104 S.Ct. 2778, 81 L.Ed.2d 694 (1984plland v. Nat'l Mining Asso¢.309 F.3d 808,
815 (D.C.Cir.2002)).

The Court’s task is not tsubstitute its judgment for that of the agenbhatural
Res. Def. Councib58 F.3d at 215 (quotin@itizens to Preserve Overton Park, Inc. v.
Volpe 401 U.S. 402, 416 (1971)). Rathee thourt should determine whether the
agency has “considered the pertinent evigeexamined the relevant factors, and
articulated a satisfactory explanation for its actioNGdroozi v. Napolitanp905 F. Supp.
2d 535, 541 (S.D.N.Y. 2012) (citiny Andrew Lange, Inc. v. FAR08 F.3d 389, 391 (2d
Cir. 2000)).

An agency'’s factual findings are reviewed under the ‘substantial evidence’

standard.SeeSteeltech, Ltd. v. United States E.R2A3 F.3d 652, 656-57 (6th Cir.

2001). Under the substantial evidence standaxiew is limited to determining whether



the agency’s factual findingge supported by substantial evidence on the record as a
whole, not whether there was substantial evidence in the record for a result other than that
arrived at by the agencyd. at 657 (citinglaylor Warehouse Corp. v. NLR®3 F.3d

892, 900 (6th Cir.1996) (holdingah under substantial evidemstandard of review, a

court may not supplant the factual findings ofagency even when an alternative finding

is also supported by bstantial evidence)xee alsoroughiogheny & Ohio Coal Co. v.

Webh 49 F.3d 244, 246 (6th Cir.1995) (“[A]s loag the ALJ’s conclusion is supported

by [substantial] evidence, we will not reverse, even if the facts permit an alternative
conclusion.”).

In sum, in order to survive summary judgment under the APA, the party seeking
judicial review must point téacts or factual failings ithe administrative record that
indicate that the agency’s decision is arbitrary, capriciansbuse of discretion, or
otherwise not in accordance with law. létplaintiffs cannot do so, then the agency’s
decision standsSeeForest Serv. Employees for Envtl. Ethics v. U.S. Forest, 589 .F.
Supp. 2d 891, 895 (W.D. Ky. 2010) (quotiBgenandoah Ecosystems Defense Group v.
U.S. Forest Servicd 44 F.Supp.2d 542, 547 (W.D.Va. 2001)).

I, APPLICABLE STATU TE & REGULATIONS

Plaintiff challenges Defendant’s denialasi I-140 immigrant visa petition filed
under § 203(b) of the Immigration and Natiotkct (“INA”), 8 U.S.C. § 1153(b), filed
by Plaintiff on behalf of Natalia Vd&vna Laschonavaggking Laschonava’s
classification as an alien of extraordipability. Section 20() governs preference
visas for aliens of “extraordinary ability It states, in pertinent part:

(b) Preference allocation for employment-based immigrants



(1) Priority workers

Visas shall first be made available. to qualified immigrants who are
aliens described in any of thdltawing subparagraphs (A) through (C):

(A) Aliens with extraordinary ability
An alien is described ithis subparagraph if--
® the alien has extraordinary ability in the sciences, arts,
education, business, or athlstieshich has been demonstrated
by sustained national or imteational acclaim and whose
achievements have been recagd in the field through
extensive documentation,

(i) the alien seeks to enter the UnitSthtes to continue work in
the area of extraordinary ability, and

(i) the alien's entry into the United States will substantially benefit
prospectively the United States.

8 U.S.C.A. 8 1153. The statute itself doesdedtne “extraordinarybility”; regulations
promulgated by USCIS, however, define the tasia level of expéise indicating that
the individual is one of that small percentag® have risen to the very top of the field
of endeavor.” 8 C.F.R. § 204.5(h)(2).

An 1-140 petition for an alien of extredinary ability under § 203(b) “must be
accompanied by evidence that the alien hatagwed national or international acclaim
and that his or her achievements have beergreped in the field of expertise.” 8 C.F.R.
§ 204.5(h)(3). The alien can meet this reguent by providing “evidence of a one-time
achievement,” defined as “a majorternational recognized awardltl. Alternatively,
the alien can meet this requirement by pdowy qualifying evidence iat least three of

the following ten evidentiary categories:



0] Documentation of the alien’s aeipt of lesser nationally or
internationally recognized prizew awards for excellence in the
field of endeavor;

(i) Documentation of the alien’s membership in associations in the
field for which classification isought, which require outstanding
achievements of their members, as judged by recognized national
or international experts itmeir disciplines or fields;

(i)  Published material about the alien in professional or major trade
publications or other major medigelating to the alien’s work in
the field for which classifications sought. Suctevidence shall
include the title, date, and authafrthe material, and any necessary
translation;

(iv)  Evidence of the alien’s participation, either individually or on a
panel, as a judge of theork of others in the sae or an allied field
of specification for which classification is sought;

(V) Evidence of the alien’s original scientific, scholarly, artistic,
athletic, or business-related cohtrtions of major significance in
the field;

(vi)  Evidence of the alien’s authorship of scholarly articles in the field,
in professional or major trade publications or other major media;

(vii)  Evidence of the display of the alien’s work in the field at artistic
exhibitions or showcases;

(viii) Evidence that the alien has perfodne a leading or critical role
for organizations or establishnenthat have a distinguished
reputation;

(ix)  Evidence that the alien has commanded a high salary or other
significantly high remuneration for séces, in relation to others in
the field; or

(x) Evidence of commercial successeshe performing arts, as shown
by box office receipts or record, gsette, compact disk, or video
sales.

8 C.F.R. § 204.5(h)(3).
Moreover, a threshold requirement for sifisation as an alien of extraordinary

ability is that the alien worker must demtmase will continue working in the area of her

10



extraordinary ability in the United Sest. 8 U.S.C. 1153(b)(1)(A)(Il); 8 C.F.R.
204.5(h)(5).
V. ANALYSIS

Defendant argues it is entitled to sumyngrdgment becauddSCIS’s decision to
deny Plaintiff's 1-140 petition mperly interpreted the relevastiatute “consistent with
the governing regulations ane@ress’s intent to establide [alien of extraordinary
ability] immigrant visa categgras highly restrictive.” fus, Defendant argues the Court
should uphold the agency’s determination.

Plaintiff, on the other hand, argues thairesented suffient evidence to
demonstrate that Laschonava “meets and exceeds” the statutory requirements for receipt
of an extraordinary abilityisa and that the USCIS edr&vhen it denied Plaintiff's
petition by employing an “analysis of theMahat was arbitrary and capricious.”
Accordingly, Plaintiff insists that it isntitled to summaryudgment reversing the
agency’s final decision and granting the I-14€ha to it on behalf of Laschonava.

A. AAQ’s January 26, 2011 decision

In its January 26, 2011 decision, the AAGY, the second time, upheld the
director’s decision that thpetitioner had not estaliiisd Laschonava’s requisite
extraordinary ability, and failed to subreittensive documentation of her sustained
national or international acchaias a coach. (Doc. 24-1 at 2). AAO began its decision
by noting that “Congress set a very high benatinfior aliens of extraordinary ability by
requiring through the statute ththe petitioner demomrste the alien’s ‘sustained national
or international acclaim’ and present ‘emsive documentation’ of the alien’s

achievements.” I]. (citing INA 8 203(b)(1)(A)(i) ad 8 C.F.R. § 204.5(h)(3))).

11



AAO first discussed the requirement un@e203(b)(1)(A)(ii) and 8 C.F.R. §
204.5(h)(5) that an alien seekiag extraordinary ability visaust continue to work in
her area of expertise in the United Statdd. gt 3). Because thecord reflected that
Laschonava had worked as a gymnastics coacie $ier arrival in the United States in
1999, and because Integrity Gymnastics sought the employment visa on her behalf in
order to employ her “in the position of @gnal Girls Team Coach,” AAO determined
that Laschonava intended to work in Hrea of gymnastics coanly. Correspondingly,
the area of gymnastics coaching was the “amea’hich her expertise and “extraordinary
ability” needed to be demonstrated.

The AAO recognized that “a competitive gymnast and a coach may share
knowledge of the sport,” but also found that “th® rely on very different sets of basic
skills,” and thus concluded that “competitigthletics and coaching are not the same area
of expertise.” Id. (citingLee v. I.N.S.237 F.Supp.2d 914 (N.D. Ill. 2002) in support)).
Even so, AAO determined that “the béniry’s competitive accomplishments as a
gymnast are not completely irrelevant andl tné given consideration.” It recognized
“that there exists a nexus between playang coaching a given sport” necessitating “a
balanced approach...when reviag the evidence in the aggregate in the final merits
determination.” Id. at 3-4). Ultimately, howeveAAO emphasized that, under 8 C.F.R.
§ 204.5(h)(5), which requires “clear evidencatttie alien is coming to the United States
to continue work in the arad expertise,” Plaintiff mugprove that Laschonava satisfies
the statutory and regulatory standards8d203(b)(1)(A)(ii) and 8 C.F.R. 88 204.5(h)(2),

(3), and (4) respectively, throughrtechievements as a coacld.)

12



In its analysis, AAO discussed first thaeadance Integrity Gymnastics put forward
of a “major, internationally recognized award,” under 8 C.F.R. § 204.5(h)(3):
Laschonava’s Olympic team gold medal, vatrihe 1988 Olympics when she competed
as a member of the U.S.S.R.’s women’s gymnastics telmmat©). In light of its
previous interpretation of the governing statahd regulations asquiring the alien’s
national or international acctaito be sustained in the area of expertise in which she
sought to continue working, AAO concludeatlithe Olympic team told medal that
[Laschonava] earned agggmnasis not evidence of hesustained national or
international acclaim asaach the occupation and area ofpertise in which she seeks
to continue work in the United StatesId.((emphases added)).

AAO went on to consider evidencelsuitted by Integrity Gymnastics of
Laschonava’s eligibility for an extraordinary ability visa under certain subsections of 8
C.F.R. § 204.5(h)(3) as alternative eande that she had sustained national or
international acclaim in the area of gyminescoaching. Specifically, AAO considered
evidence Integrity Gymnastics presented urkle following evidentiary categories: 8§
204.5(h)(3)(i) (nationally or internationally recognized prizes or dsvéor excellence in
the field of endeavor); § 204.5(h)(3)(finembership in associations requiring
outstanding achievements in the field of enen 8 204.5(h)(3)(iii{published material
about the alien relating to the alien’s wamkthe field); § 204.5({3)(vii) (display of
alien’s work in the fieldat artistic exhibitions oshowcases); § 204.5(h)(3)(viii)
(evidence of alien’s leading or critical role for orgaation or establishment with

distinguished reputation); and 8 204)58)(ix) (evidence aén commanded a high

13



salary in relation to others in field) AAO found that Integty Gymnastics did not
submit the requisite evidence to meet ahthe criterion under which it claimed
Laschonava’s eligibility.

AAO also noted that on appeal Plaintiftl not claim that Laschonava met the
evidentiary criterion under 8 C.F.R. 8 204.5(Ii3 (participation as judge of the work
of others in the field of endeavor), mdid it challenge any of AAO’s findings on that
criteria in the AAQ’s initialdecision filed on January 12, 2010. Despite that, AAO still
reviewed its initial decisioon Plaintiff’'s evidence prestd under 8§ 204.5(h)(3)(iv) and
ultimately agreed with the prior determiratithat Plaintiff failed to submit any primary,
contemporaneous evidence supporting thitera or the requisite documentation
supporting the use of secondary evidence \edtbin certain instances where primary
evidence does not exist)ld(at 13 (citing evidentiary standards under 8 C.F.R. 88
103.2(b)(1), (b)(2)(i)).

For these reasons, AAO ultimately foundttintegrity Gymnastics failed to
demonstrate by a preponderance of the ecieléimat Laschonava seeks to enter the
United States to continue work in her areaxtfaordinary ability, has achieved sustained
national or international acchaias a gymnastics coach, and that she is one of the small
percentage who has risemthe very top of the field of endeavotd.(at 2). AAO then

concluded that the 1-140 fion was properly denied.

2 AAO considered Plaintiff's evidence under §§ 204.5(h)(3)(vii) and (viii) despite the fact that it had not
previously claimed eligibility undeiitber criterion in the previous amnistrative proceedings. (Doc. 24-1
at 12-14).
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B. Whether the Agency’s Decision was Apitrary, Capricious, an Abuse of
Discretion, or Otherwise Nd in Accordance with Law

As discussedseePart I1.Bsupra under the APA, this Court may only reverse
final agency action when it &rbitrary, capriciousan abuse of discretion, or otherwise
not in accordance with law, defined agliance on factors &t Congress has not
intended the agency to consider, failuredasider an importantatet of the problem or
offering reasoning for the decision that rwasinter to the evidence before it, making a
decision that is so implausibileat it could not be ascribed #&odifference in view or the
product of the agency expertise, or makinggaision that is in coiitt with the language
of the statute relied upon by the agen&ge5 U.S.C. § 706Motor Vehicles Mfrs.
Assoc, 463 U.S. at 43City of Cleveland508 F.3d at 838. The Court will discuss
Plaintiff's argumentseriatim

1. Area of Extraordinary Ability

Plaintiff first challenges UGIS’s decision to review its petition as seeking to
certify Laschonava as an alien of extranady ability in, and seeking to continue
working in, the area of gymnastics coachimgtead of in the area of gymnastics,
generally. Plaintiff argues that USCISisstinction “between workers entering the
country to compete in athlei@nd workers entering the countoycoach in athletics is
so narrow [that it rises] to the levelah abuse of discretion.” How the “area” of
extraordinary ability is defined is of ceal importance because a party seeking an
extraordinary ability classification must pees extensive evidence of sustained national
or international acclaim in that area in orttequalify for a visa. In this case, for
example, the agency found that Plaindiid not present sufficient evidence to

demonstrate evidence of Laschonava’'s sasthnational or inteational acclaim as a

15



coach as opposed to in the area of gymnasticeenbooadly, in part because much of the
evidence Plaintiff presented related onlyhy accomplishments as a competitor.

After a thorough review of the AAO’sasoning and relevant law, this Court
finds that UCSIS’s interpretation of “areaefdtraordinary ability” was not an abuse of
discretion and therefe, is binding on this Court.

USCIS'’s finding that Plainti must prove national or tarnational acclaim as in
the area of gymnastics coaching, instead of the area of gymnastics generally, was based
largely on: (1) USICIS’s view that “Congse set a very high benchmark for aliens of
extraordinary ability,” the starting poiof the agency’s analysis; and (2) its
determination that “competitive athletsiand coaching are not the same area of
expertise,” citing_ee v. I.N.$.237 F.Supp.2d 914 (N.D. 1l10P2) in support of this
proposition. (Doc. 24-1 at 2-3).

In Lee The Northern District ofilinois court upheld USIS’s distinction between
extraordinary ability as a coach and competit® reasonable and entitled to deference,
finding that the distinction is consistamith Congress’s intent to establish the
extraordinary ability visa categoas extremely restrictiveSee237 F. Supp. 2d at 917.
There, the plaintiff (“Lee”) sought classificati as an alien of extraordinary ability to
work as a professional baseball coach with@micago White Sox. In support of his visa
petition, Lee submitted documentation of accomplishments as a professional baseball
player in Korea, which included evidencehi§ Korean Baseball Organization (“KBO”)
All-Star appearances, his Triple Crowitle, his KBO MVP Award, and his five KBO
Gold Glove Awards. From this evidence, Lee argued that he satisfied the INA’s

threshold requirements because, although dwddvbe coaching baseball and not playing

16



baseball, he would still be 6atinuing to work in his ‘ar@ of extraordinary ability —
baseball.”Id. at 918.

The Northern District of linois rejected this argumeand held that, consistent
with the “extremely restrictive” nature tfe extraordinary abtly classification, the
agency had reasonably interpretedttireshold requirement of 8 U.S.C. §
1153(b)(1)(A)(ii) to mean thahe alien worker must “wofkin the same profession in
which [he or she] has extraordinaryildip, [which is] not necessarily iany profession in
that field.” Id. (emphasis added).

In the present case, similarltege Integrity Gymnastics cannot dispute that it
sought to employ Laschonava as a gymnastiastte specifically, as the Optional Girls
Team Coach. SeeDoc. 24 at PagelD 1668-69, 1909). Althougdemay not be binding
on USCIS, it is certainly persuasigiven the similarity of #facts. Moreover, Plaintiff
fails to identify any binding case precedenbther law that demonstrates that the
agency’s interpretation relied on factors t@ahgress did not intend it to consider, failed
to consider an important facet of the peoh| offered reasoning for its decision counter
to the evidence before it, or conflicted witte language of the statute at issue.

Accordingly, based on this Court’s reviefithe agency’s reasoning, and of the
relevant statutory and regulagdanguage and case preceddmis Court cannot say that
the agency’s determination that Plaintifféxjuired to demonstrate extraordinary ability
as a gymnastics coach was arbitrary, capriciousthmrwise not in accordance with law.

Plaintiff strives to distinguisheg arguing that, unlike ée, here Plaintiff
presented evidence of Laschonawxtraordinary ability aa coach along with evidence

of her ability as an athlete. Plaintiff cends that the present case is more similar to
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another AAO decision out of the Texas Service Cehtae Petitioner AAU No. WAC
0612752482, 2007 WL 5318785 (INS) (March 8, 20@Herein the agency considered
evidence of petitioner’s skill as an equestijiamper as evidence of her extraordinary
ability as a horse trainer. Based on thatiglen alone, the Plaintiff insists the agency’s
decision that Laschonava was requitedemonstrate sustained acclaim and
extraordinary ability as a coach, rather timgymnastics generally, was an abuse of
discretion.

Plaintiff's argument fails First, the AAO stated thatwould, and did, consider
evidence related to Laschonavakill as a gymnastics agpetitor in reviewing the
totality of the circumstancesSé¢eDoc. 24-1 at 3-4 (recognizing “that there exists a
nexus between playing and coaching\aegisport’ necessitating “a balanced
approach...when reviewing the evidenceéha aggregate in the final merits
determination.” Id. at 3-4)). Moreover, althoudPlaintiff strivesto distinguish_eg
none of the distinctions idéfied demonstrates to thiSourt that the agency’s
interpretation relied on factors that Coasgs did not intend it to consider, failed to
consider an important facet of the problefiered reasoning for itdecision counter to
the evidence before it, or conflicted with theguage of the statute at issue. At best,
Plaintiff points to an altemate avenue of decision-making that may also be reasonable
within the context of the statutory schemetad INA. Such evidence is insufficient to
overturn agency action under the APA. Therefthe Court cannot find that the agency

abused its discretion on this issue.
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2. National or International Acclan in the Fieldof Expertise
Plaintiff next argues that the agency admigs discretion in finding that Plaintiff
did not demonstrate by a preponderance @ftfidence that Laschonava had received
national or international aam as a gymnastics coach.

a. One-Time Major Internationalé&®ognized Award under 8 C.F.R. §

204.5(h)(3)

Plaintiff argues that evidence of 4@honava’s Olympic team gold medal,

received in 1988 while she was a membehefSoviet Union Olympic team, qualifies as
major internationally recognéd award under 8 C.F.R. § 204.5(h)(3) and therefore the
agency abused its discretion by denying itgl0 visa petition. For reasons similar to
those stated in Part IV.B.&upra however, USCIS did not abuse its discretion or act
arbitrarily and capriciously imaking this determination.

As discussed, the agency reasonablyrdeted, based on statutory interpretation
supported by legislative history and case precedeaitthe ‘area’ of extraordinary ability
for which Plaintiff seeks to qualify Laschonagahe area of gynastics coaching, rather
than gymnastics broadly. Therefore, it was reasonable for the agency to determine that
evidence of a major international award Lastava received as a gymnastics competitor
was insufficient under 8 C.F.R. 8§ 204.5(h)(3uch an interpretation was upheld by the
Leecourt and it was not an abuse of disorefor USCIS to employ similar reasoning
here.

This Court is not persuaded that USCIS’s decision to deny Plaintiff's 1-140
petition on behalf of Laschonava was arbitraapricious, an abuse of discretion, or
otherwise not in accordancetiwlaw. Again here, Platiff advances essentially the

same arguments and relies on the sameeagilalready considered by the agency.
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Although Plaintiff points to some additional legislative history and a factually-similar
federal case that the agerdig not rely upon, and attemptsdastinguish the key federal
case USCIS did rely upon, none of Plaintiiiguments demonstrates that the agency
abused its discretion or adterbitrarily or capriciously. And, in fact, the agency’s
decision and interpretation of law is groundea well-reasoned interpretation of the
plain language of the statute and regatss, and is supported by evidence of
Congressional intent, federal precedent, and its own prior decisions. Therefore, this
Court must defer to the agency’s decision.

b. Alternative Evidentiary Requinrents Demonstrating Sustained
National or International Acclaim, under 8 C.F.R. 8 204.5(h)(3)(i)-(x)

Likewise, the agency did not abuse itsadetion in finding thaPlaintiff did not
present sufficient evidence undelesdst three of the ten ewdtiary categorilisted in 8
C.F.R. § 204.5(h)(3)(i)-(x).

Plaintiff asserts that USGSIdid not give proper wght to the “overwhelming
evidence” it submitted in support of its petitithat it claims demonstrated Laschonava’s
sustained national and intetimmal acclaim in the area ekpertise under the criteria
listed in 8 C.F.R. 8 204.5(h)(3)(i)-(x). Bupport of its petition, Plaintiff submitted
evidence of: (1) evidence of LaschonavE988 team Olympic gold medal; (2) media

articles about Laschonava’s awards andea@ments as a gymnast; (3) Laschonava’s

? Plaintiff contends that the agency should have followed the reasordetini v. INS 860 F.Supp.

1222 (E.D. Mich. 1994). IBuletini, petitioner sought classification as an alien of extraordinary ability in
the sciences under 8 U.S.C. 8§ 115@&(A)(i)-(iii). The court reversed thagency's decision, finding that

the agency had improperly denied the petition. Specifically, the court determined that the statute did not
demand that the alien’s extraordinary ability be narroteesl specific topic of scientific study or require
evidence that the petitioner was seeking to continue working in the specific areas for which he had
previously gained acclaim as a researcher. 860 F.aufig29-30. Once agaialthough Plaintiff has

identified a case that is argualslgalogous to the present casenérely presents an alternative

interpretation that may also have support in law. This is not enough to show that the agency’s decision,
supported by law and substantial evidence hgrary, capricious, or contrary to law.
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resume; (4) evidence of Laschonava’s gyrtinagoaching experience in Belarus; (5)
media articles about Laschonava @gmnastics coach; (6) evidence of the
accomplishments of some of the gymnastcbed by Laschonava; and, (7) letters in
support of her I-140 petition from various p&om the field of gymnastics. She now
argues that this evidence was sufficient &etrthe criterion of 8804.5(h)(i), (i), (iii),
(vii), and (viii).

This Court has conducted a comprehensive review of the underlying evidence
submitted by Plaintiff contained in therashistrative record below and of AAO’s
reasoning in its final decision. Based on tt@hprehensive review, this Court cannot
conclude that USCIS relied on factors than@ress did not intend it to consider, failed to
consider an important facet of the problafiered reasoning for itdecision counter to
the evidence before it, or conflicted witie language of the statute at issGeeMotor
Vehicles Mfrs. Assoc463 U.S. at 43City of Cleveland508 F.3d at 838. In fact, it
appears that the agency carefully weighed considered each piece under the relevant
provisions of § 204.5(h), under the proper framéwand with great attention to detail.

A careful reading of the AAO’s January 2811 decision reveals that the agency
reviewed all of the evidence submitted bielrity Gymnastics isupport of its AEA
visa petition, considered and analyzléd evidence in relation to each separate
evidentiary criterion, and then conducted iadf merits determination,” reviewing the
totality of the evidence in aggregate, in accordance with 8 U.S.C. § 1153(b)(1)(A)(i) and
8 C.F.R. 88 204.5(h)(2), (h)(3), based oe ghain language of the statutes and
regulations at issue and suppogticase law. Consistenittv8 U.S.C. § 1153(b)(1)(A)(i)

and 8 C.F.R. 88 204.5(h)(2), (h)(3), this Cazatnot say that the aggndid not properly
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weigh Plaintiff's supporting evidence. Indeed, the agency weititeedvidence both
separately, in relation to eaapplicable criterion, and togethin the aggregate and came
to the same conclusion: that the evidenceddaibedemonstrate that Laschonava sustained
national or international acctaias a gymnastics coach.

Further, Plaintiff has not met its burdendemonstrate any abuse of discretion;
Plaintiff largely argues that it disagreeghwthe agency’s outcome. To be sure, there
appears to be some legal support that wowe hastified the agency granting Plaintiff's
visa petition. But it would be inappropridte this Court to suligute its judgment for
the agency’s without a shomg that the decision was arlaity, capricious, an abuse of
discretion, or otherwise nat accordance with lawSeeNatural Res. Def. Councib58
F.3d at 215. Therefore, this Court mdsfer to the agency’s determination.

V. CONCLUSION
For the foregoing reasons, Defendastion for Summary Judgment, (Doc.
37), isGRANTED; Plaintiff's Cross-Motion for Ssnmary Judgment, (Doc. 38), is
DENIED. This case iDISMISSED.
IT IS SO ORDERED.
s/ Algenon L. Marbley

ALGENON L. MARBLEY
UNITED STATES DISTRICT JUDGE

DATED: September 14, 2015
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